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JUDOES 

OP  THB 

SUPREME  COURT  OP  THE  UNITED  STATES. 

SUIUNO  THB   TIME  OF  THESE  RETOSTS,  WITH  THS 
DATES  or  THEIR  COMMISSIONS* 


The  Hod.  John  Marshall,  Chief  Justice — Janua* 
rj  3l8t,  1801. 

The  Hod.  Bushrod  Washington,  Associate  Jus- 
tice— December  20th,  1798. 

The  Hon.  Willliam  Johnson,  Associate  Justice-^ 
March,  1804. 

The  Hon.  Brockholst  Livingston,  Associate  Jus^ 
tice — November  20th,  1 806. 

The  Hon.  Thomas  Todd,  Associate  Justice- 
ISO?. 

The   Hon.  Gabriel   Duvall,  Associate  Justice—- 
November  18th,  1811. 

The  Hon.  Joseph  Story,  Associate  Justice— No- 
vember 18th,  1811. 

Hichard  Rush,  Esq.  Attorney-General — appointed 
February  10th,  181 4U 


RULES  AND  ORDERS 

Of  TBS 

SUPREME  COURT  OF  THE  UNITED  STATES. 


February  Term,  1817. 

Whenever  it  shall  be  necessary  or  proper,  in  the  opi- 
nion of  the  presiding  judge  in  any  circuit  court,  or  district 
court  exercising  circuit  court  jurisdiction,  that  original 
papers  of  any  kind  should  be  inspected  in  the  supreme 
court  upon  appeal,  such  presiding  judge  may  make  such 
rule  or  order  for  the  safe  keeping,  transporting,  and  re- 
turn of  such  original  papers  as  to  him  may  seem  proper, 

and  this  court  will  receive  and  consider  such  original  pa- 
pers in  connection  with  the  transcript  of  the  proceedings. 


In  all  cases  of  admiralty  and  maritime  jurisdiction, 
where  new  evidence  shall  be  admissible  in  this  court,  the 
evidence  by  testimony  of  witnesses,  shall  be  taken  under 
a  commission  to  be  issued  from  this  court,  or  from  any 
circuit  court  of  the  United  States,  under  the  direction  of 
any  judge  thereof;  and  no  such  commission  shall  issue 
but  upon  interrogatories  to  be  filed  by  the  party  applying 


^  RULES  OF  COURT. 

for  the  commission,  and  notice  to  the  opposite  party,  or  his 
agent  or  attorney,  accompanied  with  a  copy  of  the  inter- 
rogatories so  filed,  to  file  cross  interrogatories  within  twen* 
ty  days  from  the  service  of  such  notice.  Provided,  how- 
ever, that  nothing  in  this  rule  shall  prevent  any  party 
firom  giving  oral  testimony  in  open  courts  in  cases  where 
by  law  it  is  admissible^ 


REPORTS 


OP 


THE    DECISIONS 


OP  THE 


SUPREME  COURT  OF  THE  UNITED  STATES* 


FEBRUARY  TERM,  1817. 


(OOHSTITUTIOIIAL  LAW.) 

Slogum  v.  Mayberrt  et  at. 

ne  courts  of  the  United  States  bare  exclnsire  jarisdictioii  of  all 
seizures  made  on  land  or  water,  for  a  breach  of  the  laws  of  the 
United  States ;  and  any  interrention  of  a  state  authority  whichg 
by  taking  the  thing  seized  out  of  the  hands  of  the  United  States 
officer,  might  obstruct  the  exercise  of  this  jurisdiction,  is  unlawful. 

In  such  a  case,  the  court  of  the  United  States,  baring  cognizance  of 
the  seizure,  may  enforce  a  re-de]i?ery  of  the  thing,  by  attachment, 
or  other  summary  process. 

The  question  ux^er  such  a  seizure,  whether  a  forfeiture  has  been 
actually  incwTi  /cl,  belongs  exclusiyely  to  the  courts  of  the  United 
States,  and  it  depends  upon  the  final  decree  of  such  courts  whether 
the  seizure  is  to  be  deemed  rightful  or  tortious. 

If  the  seizing  officer  refuse  to  institute  proceedings  to  ascertain  the 
Vol.  ir.  A 


CASES  IN  THE  SUPREME  COURT 


1817. 

Slocum 

r. 

Mayberrj. 


forfeiture,  the  diitrict  court  may,  upou  application  of  the  aggriefeft 
party,  compel  the  officer  to  proceed  to  adjudication,  or  to  abandon 
the  seizure. 

And  if  the  seizure  be  finally  adjudged  wrongful,  and  without  probable 
cause,  the  party  may  proceed,  at  his  election,  by  a  suit  at  common 
law,  or  in  the  instance  court  of  admiralty,  for  damages  for  the  ille- 
gal act 

But  the  common  law  remedy  in  such  a  case  must  be  sought  for  in  the 
state  courts ;  the  courts  of  the  United  States  having  no  jurisdiction  to 
decide  on  the  conduct  of  their  officers,  in  the  execution  of  their  laws, 
in  suits  at  common  law,  until  the  case  ^hall  hare  passed  through 
the  state  courts. 

Where  a  seizure  was  made,  under  the  1  tth  section  of  the  Embargo 
Act  of  April,  1808,  it  was  determined  that  no  power  is  given  by 
law  to  detain  the  cargo  if  separated  from  the  fsestely  and  that  the 
owner  had  a  right  to  take  the  cargo  out  of  the  vessel,  and  to  dis- 
pose of  it  in  any  way  not  prohibited  by  law ;  and  in  case  of  its  de* 
tentioU)  to  bring  an  action  of  replevin  therefor  in  the  state  court 


Error  on  a  judgment  rendered  by  the  supreme 
court  for  the  state  of  Rhode -Island. 

John  Slocum,  the  plaintiff  m  error,  was  surveyor 
of  the  customs  for  the  port  of  Newport,  in  Rhode-^ 
Island,  and  under  the  directions  of  the  collector  had 
seized  the  Venus,  lying  in  that  port  with  a  cargo 
ostensibly  bound  to  some  other  port  In  the  United 
States.  The  defendants  in  error,  who  were  owners 
of  the  cargo,  brought  their  writ  of  replevin  In  the 
state  court  of  Rhode-Island  for  the  restoration  of 
the  property.  The  defendant  pleaded  that  the 
Venus  was  laden  in  the  night,  not  under  the  inspec- 
tion of  the  proper  revenue  officers;  and  that  the 
collector  of  the  port,  suspecting  an  intention  to 
violate  the  embargo  laws,  had  directed  him  to  seize 
and  detain  her  till  the  opinion  of  the  president 


OF  THE  UNITED  STATES.  J 

should  be  known  on  the  case;  and  concluded  to  the       jsir. 
lurisdiction  of  the  court.     The  same  matter  was  ^"^T^"^^ 

,  ,  Diocuin 

also  pleaded  in  bar.     To  both  these  pleas  the  plain-         v. 
tiff  in  the  state  court  demurred,  and  the  defendants      ^^    '^^ 
joined  in  demurrer.     Judgment  having  been  render- 
ed in  favour  of  the  plaintiff  in  the  state  court,  the 
cause  was  removed  into  this  court  hj  writ  of  error. 

The  ^Homey-General  for  the  plaintiff  in  error. 

1.  The  seizure  was  well  made  under  the  1 1th  section 
of  the  embargo  act  of  the  2dth  of  April,  1 808.  The 
nature  and  extent  of  the  power  vested  in  the  reve- 
Due  officers  was  settled  in  the  case  of  Crowell  v* 
M^Fadon.*  Even  admitting  that,  according  to  the 
doctrine  held  in  the  case  of  the  Paulina,^  the  land- 
ing without  a  permit,  contrary  to  the  second  section, 
does  not  work  a  forfeiture,  (the  denial  of  a  clearance 
being  the  onlj  penalty,)  still  the  efficacy  of  the 
eleventh  section  justifies  and  protects  the  officer. 

2.  The  case  being  brought  under  the  cognizance  of 
the  CJoited  States,  and  within  the  jurisdiction  of  their 
courts,  by  the  just  exercise  of  an  authority  by  one 
of  their  officers,  the  state  court  had  no  right  to 
interfere,  and  arrest  the  seizure  by  its  process.  In 
the  case  of  the  Favourite,^  three  of  the  judges  held, 
that  ^^  the  conduct  of  the  salvors  in  taking  the  goods 
out  of  the  possession  of  the  revenue  officers,  though 
by  legal  process,  was  improper.'^    This  intimation 

a  8  Cranch,  96.  b  7  Cranch,  52. 

€  4  Cranch^  347.     See  also  1  Binney,  X3S.    Soderstrom's  cais^, 
2  Hall's  Law  Journal,  19^. 
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I8ir.  18  the  stronger,  as  the  wrecked  goods  were  ad« 
judged  not  liable  to  duties ;  and  it  is  fortified  by  the 
opinion  of  a  learned  judge  in  the  supreme  court  of 

ajDerry.   Jfew-York,  upon  an  analogous  question/ 


Slocum 


d  9  Johnt.  R.  239.  Per  Kxht, 
Cb.  J.  This  was  an  applica- 
tion to  the  sapreme  court  of  the 
state  of  New-York,  at  Aug^t 
teno,  181$,  fbr  the  allowance  of 
a  writ  of  habeoi  eorpui^  directed 
to  John  ChriBtie>  a  lieutenant- 
colonel  in  the  army  of  the  United 
States,  to  bring  up  the  body  of 
Jeremiah  Fei^^son,  founded 
upon  an  afBdarit  of  his  father, 
stating  that  he  was  an  enlisted 
iddier  in  the  13th  regiment  of 
inftntiy  in  the  army  of  the  Uni* 
ted  States,  then  under  the  com- 
mand of  Christie,  and  that  the 
taid  Jeremiah  Feiguson  was  an 
infant  und^  the  age  of  21  years, 
te.,  and  that  he  enlisted  without 
bis  father's  consent,  and  was  de- 
iirous.of  being  released  and  dis- 
charged. The  chief  justice,  in 
delivering  his  opinion,  stated, 
**  that  the  present  case  being  one 
of  an  enlistment  under  colour  of 
the  authority  of  the  United  States^ 
luid  by  an  officer  of  that  gorem- 
ment,  the  federal  courts  have 
complete  fmd  perfect  jurisdiction 
in  the  case ;  and  there  is  no  need 
of  the  jurisdiction  or  interfe- 
rence of  the  state  courts;  nor 
does  it  appear  to  me  to  be  fit 
tbat  the  state  coorts  dKrald  be  ix^ 


quiring  into  the  abuse  of  the  ex* 
ercise  of  the  authority  of  the  ge- 
neral government.  Numberless, 
cases  may  be  supposed  of  the 
abuse  of  power,  by  the  civil  and. 
military  officers  of  the  govern- 
ment of  the  United  States ;  but 
the  courts  of  the  United  States 
hare  competent  authority  to  cor- 
rect all  such  abuses,  and  they  are 
bound  to  exercise  that  authority. 
The  responsibility  is  with  them, 
not  with  us ;  and  we  have  no  rea- 
son to  doubt  of  their  readiness,  as 
well  as  ability,  to  correct  and  pu- 
nish every  abuse  of  power  under 
that  government  The  judicial 
power  of  the  United  States  is  com- 
mensurate with  -every  case  aris- 
ing under  the  laws  of  the  union ; 
and  the  act  of  congress  (1  Laws 
of  the  U.  S.  53.  55.)  gives  to  the 
federal  courts,  exclusively  of  the 
courts  of  the  several  states,  cog- 
nizance of  all  crimes  and  offen- 
ces, cognisable  under  the  autho- 
rity of  the  United  States."  The 
other  judges  concurred  in  refus- 
ing to  allow  the  JuAeoM  corpu*^ 
deeming  that  a  question  of  sound 
legal  discretion ;  but  reserved 
themselves  as  to  the  jurisdiction 
of  the  state  cpurts.       , 
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Mr.  Hunter^  contra.     1 .  It  is  conceded  that  the  opi-       1 81 7. 
nion  or  suspicion  of  the  collector  authorized  him  to    ^-^^^^^^^ 
detain  anj  vessel^  ostensibij  bound  with  a  cargo  to         r. 
some  port  of  the  United  States,  until  the  pleasure  of  W*^^"^- 
the  president  should  be  known.    This  is  not  a  re- 
plevin for  the  vessel.    As  to  thatj  the  owners  sub* 
mitted  to  the  suspicion  of  the  collector,  and  the 
pleasure  of  the  president;    but  as  to  the  carga^ 
neither  of  these  ofiicers  had,  by  law,  the  power  of 
detaining  it.     A  momentary  and  unavoidable  deten* 
tjon  of  the  cargo,  incidental  to  the  seizure  of  the 
vessel,  might  indeed  be  deemed  a  necessary  conse- 
quence of  an  undeniable  power;  but  could  never 
give  the  seizing  officer  a  right  to  continue  the  deten^ 
lion  of  the  cai^  after  the  vessel  was  securely  de« 
tained.    Cargo^  in  the  revenue  laws ;  in  the  law  of 
prize;  and  in  questions  of  salvage,  insurance,  and 
freight;  is  contra-distinguished  from  vessel      The 
system    of   the   embargo  laws'  was   intended    to 
prevent  exportation;  and,  in  order  to  accomplish 
(his  only,  they  authorized  the  detention  of  the  vehi- 
cle, without  which  no  exportation  could  take  place. 
Even  the  vessel  was  not  forfeited,  but  detained ;  and 
the  cargo  was  neither  forfeited  nor  detained,  but 
left  in  the  possession  of  the  owners  to  be  freely  con- 
sumed at  home.    The  laws  of  the  United  States 
having  then  exerted  their  energy,  and  performed 
their  office^  the  subsequent  proceedings  were  illegal. 
In  the  case  of  Crowell  v.  M^Fadon,  the  action  was 
Inwer.    Lucrative  damages  were  sought  for  a  con- 
version proved  not  to  be  wrongful,  but  assented  to 
by  the  party.     Here  the  action  is  replevin^  and  the 
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1817.      pflurtj  only  seeks  to  retain  what  is  universally  admit* 
ted  to  be  his  property,    Incommoda  vitatUis  quam 
eommoda  petentis  melior  est  causa.    2.  The  plea  to 
the  jurisdiction  of  the  state  court  is  fatally  defective 
in  not  stating  another  jurisdiction/      3.  But  even 
supposing  the  decision  of  this  court  must  be  against 
the  jurisdiction  of  the  state  court,  no  judgment  can 
be  pronounced  upon  that  basis.     The  thing  in  con- 
troversy cannot  be  restored  to  the  plaintiff  in  error, 
for  he  never  owned  or  claimed  it ;  and  the  authority 
of  the  Paulina^  is  sufficient  to  dissipate  the  mistaken 
notion  of  a  forfeiture  to  the  United  States.     No  coU 
lision  between  the  state  and  national  judicatures 
can,  therefore,  arise.     Even  if  the  state  court  has 
improperly  interfered,  it  is,  at  the  worst,  an  innocent 
efficiousness;  since  that  court  has  determined  the 
question  precisely  as  the  national  tribunals  would 
have  done,  and  has  merely  anticipated  the  benefi* 
eence  they  intended.     The  mischief  that  the  com- 
mon law  writ  of  prohibition  seeks  to  remedy  is  the 
inconvenience  of  having  the  same  question  deter- 
mined different  ways,  according  to  the  court  in  which 
the  suit  is  depending.     But  if  it  be  shown  to  the 
court  trying  a  suggestion  in  prohibition,  that  the 
question  has  been,  or  must  be,  determined  exactly 
as  the  appropriate  court  would  determine  it,  its 
merely  being  drawn  at  aUud  examen  would  not  be  a 
sufficient  ground  for  issuing  the  writ  of  prohibit 

«  DocL  PL  S3.    1  Veiey,  313.  Moetyn  T.  Fabrigas.    Ccwp.  ttfU 
2  Fefcy,  237.     3  Atk.  662. 
/  7  Cranch,  52» 
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tioti.'    No  usurpation  can  be  ultimately  successful      1817. 
against  the  national  jurisdiction.    The  very  clause    ^'^^^'^'^^ 

•'  1.1        Slocum 

of  the  Judiciary  Act  of  1789,  (sec.  25.)  by  which  t. 
the  cause  is  brought  here,  shows  that  this  jurisdic-  y°^^* 
tion  is  amply  armed  for  self  defence.  But  this 
transaction  does  not  present  any  thing  for  the  judi- 
cial powers  of  the  United  States  to  act  upon.  The 
case  of  the  Favourite  was  a  question  of  salvage,  de- 
pending, as  such  questions  always  do,  upon  personal 
merit  and  propriety  of  conduct.  A  severe  assertion 
even  of  legal  right  may,  in  many  instances,  amount 
to  demerit.  In  the  case  of  Mr.  Soderstrom/  the  very 
words  of  the  9th  section  of  the  Judiciary  Act  ex* 
pressly  excluded  the  state  courts  from  jurisdiction. 
In  that  case  there  was  a  personal  privilege  in  the 
consul,  and  an  absolute  disability  in  the  court.  The 
Hctum  of  the  chief  justice  of  the  supreme  court  of 
New- York,  in  the  case  of  Ferguson,  was  disclaimed 
by  the  rest  of  the  court,  although  under  the  parti- 
cular circumstances  of  the  case  they  declined  to 
interfere.  Unless  the  state  tribunals  have  a  right  to 
interfere  with  the  aid  of  their  preventive  process,  in 
a  case  where  the  national  jurisdiction  has  not  law- 
fully attached,  property  detained  under  colour  of  au» 
ihority  may  be  dissipated  by  rapacious  profusion-, 
Wcause  a  timely  replevin  could  not  be  interposed.    . 

• 

The  Jlttomet/'General^  in  reply.  1.  The  plea  of 
the  defendant  in  the  court  below  covers  both  the 
vessel  and  the  cargo,  and  being  demurred  to,  its  facts 

$  S  BL  (km.  c.  T.  h\  Binnejf,  13«v 
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1817,  are  admitted.  Both  must  be  detained^  where  thej 
are  seized  cotemporaneously ;  and.  to  permit  a  sub- 
sequent  transhipment  of  the  cargo  from  the  vessel 

^  "7*  ^here  it  was  found  in  delicto^  to  another,  would  be 
to  defeat  the  policy  of  the  law.  In  the  case  of  Otis 
V.  Watkins,'  both  vessel  and  cargo  were  removed 
from  Provincetown  to  Barnstable,  jet  the  conduct 
of  the  collector  was  held  justified.  2.  The  rule, 
that  he  who  pleads  to  the  jurisdiction  ought  to  give 
it  to  some  other  court,  must  be  taken  with  the  pro- 
per qualifications.  Another  jurisdiction  must  be 
shown,  where  it  exists,  or  is  intended  to  be  claimed 
over  the  subject  matter  of  the  suit.  But  here  it  waa 
intended  onlj  to  except  to  the  officious,  unlawful 
jurisdiction  of  that  court  where  the  officer  was  im* 
pleaded.  3.  The  plea  of  the  defendant  in  the  court 
below  is  not  an  (wowry^  which  goes  for  a  restitution 
of  the  thing  in  controversy ;  he  merely  makes  cogni- 
zance^ acknowledges  the  taking,  but  justifies  under 
the  law,  and  the  orders  of  the  collector.  Hence  the 
argument,  that  a  reversal  of  the  j  udgment  below  would 
imply  a  restitution  of  the  cargo  to  the  seizing  officer 
as  his  property,  is  inapplicable.  Where,  from  the 
circumstances  of  the  case  it  was  lawful  to  take^  and 
yet,  from  intervening  events,  unlawful  to  detain,  the 
defi^ndant  cannot  be  entitled  to  a  return.*  The  set* 
zure,  in  this  case,  though  it  looked  to  no  direct  for- 
feiture or  even  to  a  trial,  yet,  being  a  necessary 
incident  to  a  seizure,  having  in  view  a  forfeiture, 

i  9  Cronch,  339.  k  RoU.  Mr.  319.    Bull.  J^.  P.  55. 
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it  falls  within  the  scope  of  the  9th  section  of  the      1817. 
judiciary  act,  as  fairly  as  the  cases  positively  enume- 
rated; and  a  contrary  defermination  would  efface 
from  the  statute  book  those  preventive  means  by      *yo«ny- 
which  a  complexity  of  litigation  is  avoided* 

Mr.  Ch.  J.  Marshall  delivered  the  opinion  of  the  ^«^'  l^^- 
court,  and  after  stating  the  facts,  proceeded  as  fol- 
lows: 

In  considering  this  case,  the  first  question  which 
presents  itself  is  this :  Has  the  constitution,  or 
any  law  of  the  United  States,  been  violated  or  mis- 
construed by  the  court  of  Rhode-Island  in  exercising 
its  jurisdiction  in  this  cause  ? 

The  judiciary  act  gives  to  the  federal  courts  ex- 
clusive cognizance  of  all  seizures  made  on  land  or 
water.  Any  intervention  of  a  state  authority  which, 
by  taking  the  thing  seized  out  of  the  possession  of 
the  officer  of  the  United  States,  might  obstruct  the 
exercise  of  this  jurisdiction,  would  unquestionably  be 
a  violation  of  the  act ;  and  the  federal  court  having 
cognizance  of  the  seizure,  might  enforce  a  re-delivery 
of  the  thing  by  attachment  or  other  summary  pro- 
cess against  the  parties  who  should  devest  such  a 
possession.  The  party  supposing  himself  aggriev- 
ed by  a  seizure  cannot,  because  he  considers  it  tor- 
tious, replevy  the  property  out  of  the  custc^ly  of  the 
seizing  officer,  or  of  the  court  having  cognizance 
of  the  cause.  If  the  officer  has  a  right,  under  the 
laws  of  the  United  States,  to  seize  for  a  supposed 
forfeiture,  the  question,  whether  that  forfeiture  has 
been  actually  incurred^  belongs  exclusively  to  the 
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1817.  federal  courts,  and  cannot  be  drawn  to  another 
forum ;  and  it  depends  upon  the  final  decree  of  such 
courts  whether  such  seizure  is  to  be  deemed  rightful 
or  tortious.  If  the  seizing  officer  should  refuse  to 
institute  proceedings  to  ascertain  the  forfeiture,  the 
district 'Court  may,  upon  the  application  of  the  ag- 
grieved party,  compel  the  officer  to  proceed  to  ad- 
judication, or  to  abandon  the  seizure.  And  if  the 
peizure  be  finally  adjudged  wrongful,  and  without 
reasonable  cause,  he  may  proceed,  at  his  election,  by 
a  suit  at  common  law,  or  in  the  admiralty  for  dama- 
ges for  the  illegal  act.  Yet,  even  in  that  case,  any 
remedy  which  the  law  may  afford  to  the  party  sup- 
posing himself  to  be  aggrieved,  other  than  such  as 
might  be  obtained  in  a  court  of  admiralty,  could  be 
prosecuted  only  in  the  state  courts  The  common 
law  tribunals  of  the  United  States  are  closed  against 
puch  applications,  were  the  party  disposed  to  make 
them.  Congress  has  refused  to  the  courts  of  the  union 
the  power  of  deciding  on  the  conduct  of  their  officers 
|n  the  executioq  of  their  laws,  in  suits  at  common  law, 
imtil  the  case  shall  have  passed  through  the  state 
courts,  and  h^ve  received  the  form  which  may  there 
be  given  it.  This,  however,  being  an  action  which 
takes  the  thing  itself  out  of  the  possession  of  the 
l>£ficer,  coqld  certainly  not  be  maintained  in  a  state 
court,  if,  tiy  the  act  of  congress,  it  was  seized  for  the 
purpose  of  being  proceeded  against  in  the  federal 
pourt 

A  very  brief  ei^amination  of  the  act  of  congress 
will  be  sufficient  for  the  inquiry,  whether  this  cargo 
was  80  seizecl.     The  secon4  septioq  of  the  ^tx 
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pleaded  bj  the  defendant  in  the  original  action,  only  1817. 
withholds  a  clearance  from  a  vessel  which  has  com- 
mitted the  offence  described  in  that  section.  This 
seizure  was  made  under  the  11th  section,  which  ^*^^"7* 
enacts,  "  that  the  collectors  of  the  customs  be,  and 
they  are  hereby  respectively  authorized  to  detain 
any  vessel  ostensibly  bound  with  a  cargo  to  some 
other  port  of  the  United  States,  whenever,  in  their 
opinion,  the  intention  is  to  violate  or  evade  any  of 
the  provisions  of  the  acts  laying  an  embargo,  until 
the  decision  of  the  president  of  the  United  States 
be  had  thereupon." 

The  authority  given  respects  the  vessel  only. 
The  cargo  is  in  no  manner  the  object  of  the  act. 
It  is  arrested  in  its  course  to  any  other  port,  by  the 
detention  of  the  vehicle  in  which  it  was  to  be  car- 
ried ;  but  no  right  is  given  to  seize  it  specifically,  or 
to  detain  it  if  separated  from  that  vehicle.  It  re- 
mains in  custody  of  the  officer,  simply  because  it  is 
placed  in  a  vessel  which  is  in  his  custody  ;  but  no 
law  forbids  it  to  be  taken  out  of  that  vessel,  if  such 
be  the  will  of  the  owner.  The  cargoes  thus  arrest- 
ed and  detained  were  generally  of  a  perishable  na- 
ture, and  it  would  have  been  wanton  oppression  to 
expose  them  to  loss  by  unlimited  detention,  in  a  case 
where  the  owner  was  willing  to  remove  all  danger 
of  exportation. 

This  being  the  true  construction  of  the  act  of 
congress,  the  owner  has  the  same  i  ight  to  his  cargo 
ttiat  he  has  to  any  other  property,  and  may  exercise 
over  it  every  act  of  ownership  not  prohibited  by  law. 
He  may,  consequently,  demand  it  from  the  officer 
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1817.      ID  whose  possession  it  is,  that  officer  having  no  legal 
^■gj^^l^   right  to  withhold  it  from  him ;  and  if  it  be  withheld^ 
y*         he  has  a  consequent  right  to  appeal  to  the  laws  of 
his  country  for  relief. 

To  what  court  can  this  appeal  be  made  ?  The 
common  law  courts  of  the  United  States  have  no 
jurisdiction  in  the  case.  They  can  afford  him  no 
relief.  The  party  might,  indeed,  institute  a  suit  for 
redress  in  the  district  court  acting  as  an  admiralty 
and  revenue  court;  and  such  court  might  award 
restitution  of  the  property  unlawfully  detained.  But 
the  act  of  congress  neither  expressly,  nor  by  impli- 
cation, forbids  the  state  courts  to  take  cognizance  of 
suits  instituted  for- property  in  possession  of  an 
officer  of  the  United  States  not  detained  under  some 
law  of  the  Uni|;pd  States;  consequently,  their  juris- 
diction remains.  Had  this  action  been  brought  for 
the  vessel  instead  of  the  cargo,  the  case  would  have 
been  essentially  different.  The  detention  would 
have  been  by  virtue  of  an  act  of  congress,  and  the 
jurisdiction  of  a  state  court  could  not  have  been 
sustained.  But  the  action  having  been  brought  for 
the  cargo,  to  detain  which  the  law  gave  no  authori- 
ty, it  was  triable  in  the  state  court. 

The  same  course  of  reasoning  which  sustains  the 
jurisdiction  of  the  court  of  Rhode-Island  sustains 
also  Its  judgment  oh  the  plea  in  bar.  The  two  pleas 
contain  the  same  matter ;  the  one  concluding  to  the 
jurisdiction  of  the  court,  and  the  other  in  bar  of  the 
action.  In  examining  the  plea  to  the  jurisdiction,  it 
has  been  shown  that  the  officer  had  no  legal  right 
to  detain  the  property ;  consequently,  his  plea  was 
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Qo  sufficient  defence,  and  the  court  misconstrued  no  1817. 

act  of  congress,  nor  committed  any  error  in  sustain-  ^^^'^j^ 

ing  the  demurrer.  t. 

*  Coc*. 

Judgment  affirmed  with  costs. 


(cOMVOir  LAW.) 

Greenleaf  V.  Cook. 

Where  a  promissory  note  was  g^ven  for  the  piircbase  ot  real  property^ 

held  that  the  failure  of  consideration  through  defect  of  title  must  b# 

loto/,  io  order  to  constitute  a  good  defence  to  an  action  on  the  note* 
Qiiore,  Whether,  after  receiring  a  deed,  the  party  could  avail  himself 

even  of  a  total  failure  of  consideration  ? 
But  where  the  note  is  ^iven  with  ibil  knowledg^e  of  the  extent  of*  the 

incumbrancei  and  the  party  thus  consents  to  receive  the  title,  its 

defect  is  no  leg^  bar  to  an  action  on  the  note, 
jloy  partial  defect  in  the  title  or  the  deed  is  not  ioquirable  into  by  a 

court  of  law  in  an  aqtion  on  the  note ;  but  the  party  must  seek  re" 

Kef  in  chancery. 

i^RROR  to  the  circuit  court  of  the  United  States, 
ioT  the  district  of  Columbia. 

James  Greenleaf  instituted  a  suit  in  that  court  oil 
a  promissory  note  executed  by  the  defendant,  who 
pleaded  the  general  issue.  On  the  trial,  the  de- 
fendant gare  in  evidence  a  deed  esiecutcd  by  Prattf 
FranciSi  and  others,  by  James  Greenleaf,  their  attor* 
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1817.  nej,  conveying  to  him  a  lot  of  ground  in  the  city  of 
Washington,  for  the  purchase  of  which  the  promis- 
sory note  in  the  declaration  mentioned  was  given. 
He  also  gave  in  evidence  a  deed  from  Morris, 
Nicholson,  and  others,  to  Thomas  Law,  purporting  to 
be  a  mortgage  of  a  great  number  of  squares  and  lots 
in  the  city  of  Washington,  and  among  others,  of  the 
square  comprehending  the  lot  purchased  by  the 
defendant,  together  with  the  proceedings  in  a  suit 
in  chancery,  instituted  by  the  said  Thomas  Law, 
against  Pratt,  Francis,  and  others,  in  which  a  decree 
of  foreclosure  was  pronounced.  He  then  produced 
a  witness  who  proved,  that  at  the  time  of  the  sale 
the  lot  was  not,  in  his  opinion,  exclusive  of  im- 
provements, worth  more  than  the  sum  mentioned  in 
the  note. 

Upon  this  testimony,  the  counsel  for  the  defend- 
ant moved  the  court  to  instruct  the  jur}',  that  if  they 
believed  the  testimony,  the  law  was  for  the  defend-' 
ant,  which  instruction  the  court  refused  to  give,  the 
judges  being  divided  in  opinion  thereon.  The  coun- 
sel for  the  plaintiff  then  moved  the  court  to  instruct 
the  jury  that  the  law  was  for  the  plaintiff,  which 
opinion  the  court  also  refused  to  give,  being  still 
divided. 

The  counsel  for  the  plaintiff  then  produced  tes- 
timony to  prove  that  the  lot  of  ground,  in  payment 
for  which  the  promissory  note  mentioned  in  the  de- 
claration was  given,  had  been  sold  to  a  certain  John 
Bickly,  who  took  possession  thereof,  and  resided 
thereon  during  his  life;  that  after  his  death,  his 
widow  continued  to  reside  thereon  until  she  inter- 
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married  with  the  defendant,  and  tliat  the  defendant  ]817« 
still  resides  thereon.  That  previous  to  the  execu- 
tion of  the  promissory  note,  on  which  this  suit  is 
instituted,  he  received  full  and  complete  information 
of  the  deed  of  mortgage  in  the  foregoing  bill  of  ex- 
ceptions mentioned,  and  of  the  probable  effect  of 
that  deed.  That  with  this  knowledge,  after  consul- 
tation and  mature  consideration,  he  received  the  deed 
for  the  lot,  and  gave  his  promissory  note  for  the  pur- 
chase money.  He  then  moved  the  court  to  instruct 
the  jury  that,  if  they  believed  the  facts  thus  staled  on 
testimony,  the  plaintiff  was  entitled  to  recover  io 
this  action.  But  the  court,  being  again  divided,  re- 
fused to  give  the  opinion  required. 

The  counsel  for  the  plaintiff  took  exceptions  to 
the  proceedings  of  the  court  in  each  point,  in  not 
giving  their  opinions  as  asked.  The  jury  found  a 
verdict  for  the  defendant^  upon  which  judgment  was 
rendered,  and  the  cause  came  before  this  court  on  a 
writ  of  error. 

Mr.  Jones^  for  the  plaintiff  in  error,  argued,  that  Feb.  sih. 
where  a  party  purchases  real  property,  without  fraud 
on  the  part  of  the  vendor,  the  vendee  takes  it  at  his 
own  risk,  unless  he  has  a  warranty  against  the  acts 
of  all  the  world.  That  there  is  no  distinction  be- 
tween a  direct  action  to  recover  back  the  purchase 
money,  and  a  defence  for  want  of  consideration.  In 
this  case  there  is  no  eviction,  but  a  mere  contin- 
gent incumbrance  only,  proper  for  the  exclusive 
cognizance  of  a  court  of  equity,  which  court  may 
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1817.      decree  a  specific  performance,  or  compensation,  as 
^'^y^    its  justice  may  require/ 

r. 

Mr.  Law^  contra,  contended,  that  if  this  were  a  case 
of  an  express  agreement  to  take  any  or  no  title,  the  * 
doctrine  cited  from  Sugden  would  apply ;  but  that 
here  the  rendor  promised  to  give  the  vendee  a  clear 
and  unincumbered  title.  A  court  of  chancery  will 
never  decree  a  specific  performance  without  a  per- 
fect title  at  law  and  in  equity ;  and  the  defence  on 
account  of  defect  of  title  is  as  available  in  the  one 
forum  as  the  other/ 

Feb.  stb.  Mr.  Ch.  J.  Marshall  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as  fol- 
lows: 

On  the  first  exception  it  has  been  argued,  that 
diere  is  a  failure  of  consideration,  which  constitutes 
a  good  defence  in  this  action. 

Withput  deciding  whether,  after  receiving  a  deed, 
the  defendant  could  avail  himself  of  even  a  total 
failure  of  consideration,  the  court  is  of  opinion, 
that  to  make  it  a  good  defence,  in  any  case,  the 
failure  must  be  total.  The  prior  mortgage  of  the 
premises,  and  the  decree  of  foreclosure,  do  not  pro- 
duce a  total  failure  of  consideration.  The  equity  of 
redemption  may  be  worth  something:  this  court 
cannot  say  how  much ;  nor  is  the  inquiry  a  proper 


a  SugdenU  Law  of  Vtndon^  312.  to  318.  and  the  authorities  there 
cited. 
h  2  Cbmyn  ofi  CoitA.  52. 
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Me  in  a  court  of  law  in  an  action  on  the  Rote.     t(      1817. 
the  defendant  be  entitled  to  any  relief  it  is  not  in 
this  action. 

But  if  any  doubt  could  exist  on  the  first  exception, 
there  is  none  on  the  second*  The  note  was  given 
with  full  knowledge  of  the  case.  Acquainted  with 
the  extent  of  the  incumbrance,  and  its  probable  con- 
sequences, the  defendant  consents  to  receive  the 
title  which  the  plaintiff  was  able  to  make,  and  on 
receiving  it,  executes  his  note  for  the  purchase  mo- 
ney. To  the  payment  of  a  note  given  under  such 
circumstances,  the  existence  of  the  incumbrance  can 
certainly  furnish  no  legal  objection. 

It  has  been  also  said  that  the  deed  is  defective. 
If  it  be,  the  defendant  may  require  a  proper  deed) 
and  it  is  not  impossible  but  there  may  be  circumstan- 
ces which  would  induce  a  court  of  equity  to  enjoin 
this  judgment  until  a  proper  deed  be  made.  But 
the  objections  to  the  deed  cannot  be  examined  in 
this  action. 

Judgment  reversed.* 

c  Bj  the  French  law,  the  price  Liv.  3.  tU.  6.  chap,  5.  n.  1653< 

of  the  sale  of  real  property  cannot  For  the  various  distinctions  in  our 

be  recorered  by  the  Tendor,  if  the  law  as  to  where  the  Tendee  may 

vendee  has  been  disturbed  (<rau-  detain  the  purchase  money,  if  iur 

hU)  in  his  possession,  by  prior  in-  cnmbrances  are  discovered  pre- 

cumbrances,  or  has  just  ground  vioiftly  to  the  payment  of  it,  and 

for  apprehension  on  that  account,  to  what  relief  he  is  entitled  if 

until  the    litigation   concerning  evicted  after  the  money  is  actn- 

them  is  terminated;  unless,  in-  ally   paid,  see  Sugden*s  Law  qf 

deed,  (he  vendor  gives  sufficient  Vendori  as  above  cited,   whicb 

security  to  indemnify  the  vendee  contains  a  complete  digest  of  tbd 

in  case  of  eviction.     Pothier  de  cases  in  equity  on  this  subject 
yente^  n.  280.     Cx/^  J^apoUon, 

Vol.  Tt  C' 
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1817.  Judgment.     This  cause  came  on  to  be  heard  on 

the  transcript  of  the  record  of  the  circuit  court  of 
the  United  States  for  the  county  of  Washington,  and 
was  argued  by  counsel.  All  which  being  seen  and 
considered,  it  is  the  opinion  of  this  court  that  there 
is  error  in  the  proceedings  of  the  said  circuit  court, 
in  this,  that  the  said  court  refused  to  instruct  the  jury 
on  the  application  of  the  counsel  for  the  plaintifir 
that  on  the  facts  given  in  evidence  to  them,  if  be- 
lieved, the  plaintiff « was  entitled  to  recover  in  that 
action ;  wherefore  it  is  considered  by  this  court,  that 
the  said  judgment  of  the  said  circuit  court  be  re* 
versed  and  annulled,  and  that  the  cause  be  remanded 
to  the  said  court  to  be  proceeded  in  according  to  law. 


«e< 


(common  law.) 

Otis  v.  Wax.ter. 

fh  seizures  under  Uie  embargo  laws,  the  law  itself  is  a  sufficient  jus- 
tification to  the  seizing  officer  where  the  discharge  of  duty  is  the 
retU  motive^  and  not  the  pretext  for  detention,  and  it  is  not  necessa- 
ry to  show  probable  cause. 

But  the  embargo  act  of  the  25th  of  April,  1808,  related  only  to  ves- 
sels ostensibly  bound  to  some  port  in  the  United  States,  and  a  seiz- 
ure after  the  termination  of  the  Toyage  is  unjustifiable ;  and  no 
further  detention  of  the  cargo  is  lawful  than  what  is  necessarily  de- 
pendent on  the  detention  of  the  vessel. 

It  is  not  indispensable  to  the  termination  of  a  voyage  that  the  vessel 
should  arrive  at  the  tenninus  of  her  original  destination ;  but  it  may 
be  produced  by  stranding,  stress  of  weather,  or  jany  other  cause  ip- 
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ducing  her  to  eoter  another  port  with  a  riew  to  torminate  her  foj-  •  g| « 
9ige  bona  Jide. 
Bat  if  a  Tesael,  not  actually  arriFing^  at  her  port  of  ori^nal  destination, 
excites  an  honest  suspicion  in  the  mind  of  the  collector  that  her 
demand  of  a  permit  to  land  the  caigo  was  merely  colourable,  this 
is  not  a  tormination  of  the  Foya^  so  as  to  preclude  the  right  of 
detention. 


Error  to  the  supreme  judicial  court  of  the  state 
of  Massachusetts. 

This  was  an  action  of  trorer  brought  in  the  state 
court,  in  which  Waiter,  the  plaintiff  in  that  court, 
recovered  of  Otis,  the  defendant  in  that  court,  da-- 
mages  for  the  conversion  of  sundry  articles  consti- 
tuting the  cargo  of  a  vessel  called  the  Ten  Sisters^ 
The  defendant  in  the  court  below,  collector  of  the 
portof  Barnstable,  in  Massachusetts,  had  detained 
the  vessel  under  suspicion  of  an  intention  to  violate 
the  embargo  laws,  particularly  the  act  of  the 
25th  of  April,  1808,  sec.  6.  and  11.  The  vessel 
sailed  from  Ipswich  with  a  cargo  of  flour,  tar,  and 
rice,  in  order  to  carry  the  same  to  Barnstable,  or  to 
a  place  called  Bass  river  in  Yarmouth ;  and  proceed- 
ed to  Hyannis,  in  the  collection  district  of  Barnsta- 
ble. On  her  arrival  there,  the  master  applied  to 
the  collector  for  a  permit  to  land  the  cargo,  whicli 
was  refused  by  the  latter,  who  shortly  afterwards 
seized  and  detained  the  vessel  under  the  above- 
mentioned  acts.  This  detention  was  given  in  evi- 
dence as  a  defence  to  the  action  under  the  general 
issue,  and  the  chief  justice  of  the  supreme  court  of 
Massachusetts  instructed  the  jury  ^^that  the  said 
several  matters  and  things,  so  allowed  and  proved, 
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1817.  were  hot  sufficient  to  bar  the  plaintiff  of  his  said 
action,  nor  did  they  constitute  or  amount  to  any  de- 
fence whatever  in  the  action,"  &c  Whereupon  the 
jury  found  a  verdict,  and  the  court  rendered  a  judg- 
ment for  the  plaintiff. 

Feb.  5tb.  The  ^ttomey-^jrcnerali  for  the  plaintiff  in  error, 

argued,  that  this  case  fell  under  the  principle  of  that 
of  Crowell  v.  M'Fadon,"  and  it  would  appear  that 
the  vessel  was  in  itinere  ;  but  that  even  if  this  were 
not  the  state  of  the  case,  the  jury  ought  to  have 
been  left  to  make  their  own  inference  from  the  facts, 
and  not  to  have  been  charged  by  the  judge  that  no 
defence  whatever  was  made  out. 

Mr.  Read^  for  the  defendant  in  error,  contended, 
that  the  case  of  Otis  v.  Bacon*  was  perfectly  in  point, 
and  showed  that  the  vessel,  having  arrived  at  her 
port  of  discharge,  was  no  longer  within  the  opera- 
tion of  the  embargo  laws ;  and  that  if  the  collector's 
defence  was  not  completely  made  out — if  it  was,  in 
any  respect,  materially '  defective,  it  was  not  made 
out  at  all, 

Feb.  siste  Mr.  Justice  Johnson  delivered  the  opinion  of  the 
court  This  was  an  action  of  trover,  brought  in  the 
state  court  of  Massachusetts,  in  which  Walter,  the 
plaintiff  in  that  court,  recovered  of  Otis  damages  for 
the  conversion  of  sundry  articles  constituting  the 
cai'jQCO  of  a  vessel  called  the  Ten  Sisters. 

qp  3  Cranch^  94.  b  8  Cranch,  5C9. 
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Otis,  the  collector  of  Barnstable,  had  detained  the      is  17. 
vessel  under  suspicion  of  an  intention  to  violate  the 
embargo  laws.     (Act  of  the  25tli  of  April,  1 808,  sec. 
6.  and  11.) 

It  has  already  been  decided,  In  such  cases,  that  it 
is  not  necessary  to  show  probable  cause;  that  the 
law  confides  in  the  discretion  of  the  collector,  and 
is,  in  itself,  a  sufficient  justification,  when  the  dis^ 
charge  of  duty  is  the  real  motive^  and  not  the  pretext 
for  detention.  But  it  has  also  been  decided,  that 
the  Jaw  relates  only  to  vessels  ostensibly  bound  to 
some  port  in  the  Uoited  States ;  that  a  seizure  is 
unjustifiable  after  the  termination  of  a  voyage  ;  and 
that  no  further  detention  of  the  cargo  is  lawful  than 
what  is  necessarily  dependent  upon  the  detention  of 
the  vessel. 

In  this  case  there  was  no  ground  for  charging  the 
collector  with  oppression  or  malversation;  and  the 
only  point  insisted  on  in  the  argument  was,  that  she 
had  actually  terminated  her  voyage.  As  the  clear- 
ance is  not  in  evidence  in  the  cause,  we  are  obliged 
to  take  the  termini  of  the  voyage  from  the  testimo- 
ny of  the  captain,  who  swears  that  he  sailed  from 
Ipswich  ^^  with  a  cargo  of  tar,  flour,  and  rice,  to 
carry  the  same  to  Barnstable^  in  the  county  of  Barn' 
stable,  or  to  a  place  called  Bass  river,  in  Yarmouth, 
in  said  county  ;'^  that  he  ^^  proceeded  to  Hyan- 
nis,  in  the  district  of  Barnstable :  that  on  his  arrival 
there  he  applied  for  a  permit  to  land,  which  was 
refused  by  the  collector,  who,  in  a  day  or  two  after- 
wards, seized  the  vessel,  and  detained  her  under  the 
embargo  acts.''    Ipswich  lies  to  the  north  of  the  pen- 


T. 

Walter. 
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1817.  insula  which  terminates  in  Cape  Cod;  the  port  or 
^■"^J^^  bay  of  Barnstable  on  the  north  side  of  that  peninsula ; 
Bass  River  and  Hyannis  Bay  on  the  south ;  all  of 
them  known  as  distinct  places,  but  all  lying  within 
the  county  and  collection  district  of  Barnstable. 
And  although  Hyannis  Bay  lies  within  the  district 
of  Barnstable ;  yet  to  reach  it  in  sailing  from  Ipswich 
you  must  pass  both  the  town  of  Barnstable  and  the 
mouth  of  Bass  River. 

The  defence  of  the  collector  in  the  state  court 
was  founded  on  the  authority  to  detain  vested  in  him 
by  the  act  of  congress.  The  instruction  of  the  chief 
justice  of  that  state  was  in  these  words :  ^^  that  the 
said  several  matters  and  things,  so  allowed  and 
proved,  were  not  sufficient  to  bar  the  plaintiff  of  his 
said  action,  nor  did  they  constitute  or  amount  to  any 
defence  whatever  in  the  action.^' 

Instructions  couched  in  such  general  terms  may 
serve  to  embarrass  a  court  exercising  appellate  ju- 
risdiction ;  but  it  is  a  mistake  to  suppose  that  it  pre- 
cludes such  a  court  from  a  view  of  the  errors  which 
may  have  been  committed  on  the  trial.  It  has  be- 
fore been  decided,  that  it  only  obliges  this  court  to 
look  through  the  whole  cause,  and  examine  if  there 
be  nothing  in  it  which  ought  to  have  called  forth  a 
different  instruction  or  judgment  In  this  case  we 
are  of  opinion  that,  conformably  to  our  former  de- 
cisions, the  instruction  given  could  only  have  been 
sanctioned  on  the  supposition  that  the  vessel  had 
actually  terminated  her  yoyage.  But  here  it  is  con- 
tended that  this  court  stand  committed  by  an  ad- 
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mission  in  the  case  of  Otis  v.  Bacon  ;^  that  a  destina-*      is  17. 
tion  to  Barnstable  is  satisfied  hj  an  arriyal  in  Hy- 
annis  Bay. 

We  have  looked  into  the  record  in  that  case,  and 
£nd  that  it  will  support  no  such  inference.  It  is  true 
that  Mud-hole,  the  place  at  which  the  vessel  had  arri- 
Ted  in  that  case,  is  In  Hyannis  Bay.  But  the  question 
of  fact  did  not  arise,  for  the  collector  had  acqui- 
esced in  the  termination  of  the  voyage  there,  by  ac- 
tually granting  a  permit  to  land.  And  the  grant 
of  the  permit  was  expressly  made  a  ground,  in  the 
state  court,  of  the  instruction  to  the  jury.  Now, 
it  is  not  indispensable  to  the  termination  of  the  voy- 
age that  the  vessel  should  arrive  at  the  terminus  ad 
fuem  she  was  destined.  It  may  as  well  be  pro- 
duced by  stranding,  by  stress  of  weather,  or  by  any 
other  cause  inducing  her  to  enter  another  port, 
honestly,  with  a  view  to  terminate  her  voyage.  But 
if  a  vessel,  not  actually  arriving  at  her  port  of  destina- 
tion, excites  an  honest  suspicion  in  the  mind  of  the 
collector,  that  her  demand  of  a  permit  was  merely 
colourable,  we  are  of  opinion  that  this  can  neither 
be  held  to  be  an  actual,  or  admitted  termination  of 
the  voyage,  so  as  to  preclude  the  right  of  detention, 
Had  the  destination  in  this  case  been  generally  to 
Barnstable,  or  the  town  of  Barnstable,  there  may 
have  been  some  colour  of  ground  for  arguing  that 
her  arrival  at  Hyannis  was  the  termination  of  her 
voyage;  but  as  the  destination  was  expressly  to 
Barnstable    or  Bass  river,  within  the  county  of 

c  7  Cranch,  589. 
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1817.  Barnstable,  her  arrival  at  one  or  the  other  of  thos^ 
^^'^'^^'T^^^  places  was  indispensable  to  the  termination  of  hef 
Y.  voyage,  supposing  her  really,  in  fact,  to  have  had 
no  ulterior  destination. 

But  a  destination  may  be  colourable,  and  intend- 
ed only  to  mask  an  ulterior  and  illegal  destina- 
tion; and  hence,  we  are  of  opinion  that,  unless  the 
fact  be  conceded  by  some  such  unequivocal  act  as 
was  done  by  the  collector  in  the  case  of  Otis  v.  Bacon« 
it  is  a  question  which  ought  to  be  left  in  the  instruc- 
tion of  the  court  open  to  the  jury.  And  that  if  any 
positive  instruction  on  the  subject  had  been  given  to 
the  jury  in  this  cause,  it  ought  to  have  been  in  favour 
of  the  defendant,  as  the  arrival  in  Hyannis  Bay  would 
not  have  been  deemed  a  legal  termination  of  the 
voyage,  either  on  a  policy  of  insurance,  a  charter- 
party,  bottomry  bond,  or  any  other  maritime  contract. 

A  majority  of  the  court  are  therefore  of  opinion, 
that  the  court  of  Massachusetts  erred  in  this  case^ 
and  that  the  judgment  ought  to  be  reversed. 

Mr.  Justice  Story  did  not  sit  in  this  cause. 

Judgment  reversed. 
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(local  law.) 

M^YER  et  al.,  Lessees,  v.  Ragan  et  al. 


25 


1817. 

M4Fer 
Ragan. 


Wbere  tbd  plaintifi  in  ejectment  claimed  under  a  grant  from  the 
itate  of  North  Carolina,  comprehending  the  lands  for  which  the 
loit  was  brought,  and  the  defendants  claimed  nnder  a  junior  patent, 
and  a  possession  of  seven  years,  which,  by  the  statutes  of  that  state 
and  Tenessee,  constitutes  a  bar  to  the  action,  if  the  possession  be 
under  colour  of  title  :  To  repel  this  defence,  the  plaintiffs  proved 
that  no  comer  or  course  of  the  grant,  under  which  they  claimedt 
was  marked,  except  the  beginning  comer;  that  the  beginning  and 
nearly  the  whole  land,  and  all  the  comers,  except  one,  were  within 
the  Cherokee  Indian  boundary,  not  having  been  ceded  to  the  United 
States,  until  the  year  1806,  within  seven  years  from  which  time  the 
•uit  was  brought ;  but  the  land  in  the  defendant's  possession,  and 
for  which  the  suit  was  brought,  did  not  lie  within  the  Indian  boun* 
dary :  It  was  held  that,  notwithstanding  the  laws  of  the  United 
States  prohibited  all  persons  from  surveying  or  marking  any  lands 
within  the  Indian  territory,  and  the  plaintiffs  could  not,  therefore, 
survey  the  land  granted  to  them,  the  defendants  were  entitled  to 
hold  the  part  possessed  by  them  Car  the  period  of  seven  years  under 
colour  of  title. 


Error  to  the  circuit  court  for  the  district  of 
West  Tenessee. 

The  plaiQtifTs  in  error  brought  an  ejectment  ia 
that  court  for  5,000  acres  of  land,  in  possession  of  the 
defendant,  Ragan,  and  on  the  trial  gave  in  evidence 
a  grant  from  the  State  of  North  Carolina,  of  40,000 
acres,  comprehending  the  lands  for  which  the  suit 
was  instituted. 

The  defendants  claimed,  under  a  junior  patent  to 
Mabane,  and  a  possession  of  seven  years  held  by 
Ra<^n,  whicb^  by  the  statutes  of  North  Carolina  and 
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Rag^aa. 
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IS\1.      Tenessee,  constitutes  a  bar  to  the  action,  if  the  po&* 
^^'^^y^T^^^  session  be  under  colour  of  title. 

V.  To  repel  this  defence,  the  plaintins  proved  that 

no  corner  or  course  of  the  grant,  under  which  thej 
claimed,  was  marked,  except  the  beginning  corner. 
That  the  beginning,  and  nearly  the  whole  land,  and 
all  the  corners,  eicept  one,  were  within  the  Indian 
bouddarj,  being  part  of  the  lands  reserved  by  treaty 
for  the  Cherokee  Indians.  These  lands  were  not 
ceded  to  the  United  States,  until  the  year  1806, 
within  seven  years  from  which  time  this  guit  was 
instituted.  But  the  land,  in  possession  of  the  de- 
fendant, Ragan,  and  for  which  this  ejectment  was 
brought,  did  not  lie  within  the  Indian  boundary. 

The  laws  of  the  United  States  prohibited  all  per- 
sons from  sur\'eying  or  marking  any  lands  within 
the  country  reserved  by  treaty  for  the  Indians. 

Upon  this  testimony,  the  counsel  for  the  plaintiffs 
requested  the  court  to  instruct  the  jury,  that  "  the 
act  of  limitations  would  not  run  against  the  plaintiffs 
for  any  part  of  the  said  tract,  although  such  part 
should  be  out  of  the  Indian  boundary,  until  the 
Indian  title  was  extinguished  to  that  part  of  the  tract 
which  includes  the  beginning  corner,  and  the  lines 
running  from  it,  so  as  to  enable  them  to  survey  their 
land,  and  prove  the  defendant  to  be  within  their 
grant."  But  the  judge  instructed  the  jury  that, 
^^  although  the  Indian  boundary  included  the  begin- 
ning comer,  and  part  of  the  lines  of  the  said  tract, 
yet,  if  the  defendants  had  actual  possession  of  part  of 
the  said  tract,  not  so  included  within  the  said  Indian 
boundary,  and  retained  possession  thereof  for  seven 
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years,  without  any  suit  being  commenced,  the  plain*      1817. 
tiff  would  thereby  be  barred  from  a  recovery." 

To  this  opinion  the  plaintiffs,  by  their  counsel) 
excepted. 

The  jury  found-  a  verdict  for  the  defendants,  on 
which  a  judgment  was  rendered,  and  the  cause  was 
brought  before  this  court  by  writ  of  error. 

Mr.  Swann  and  Mr.  Campbell^  for  the  plaintiffs  in  Feb.  Oib« 
error  and  in  ejectment.  1.  Statutes  of  limitations, 
all  over  the  world,  except  certain  cases  of  a  peculiar 
nature  from  their  operation ;  and  the  impediment  in 
this  case  is  analogous  to  the  exceptions  expressly 
provided.  The  case  of  civil  war  interrupting  all 
the  proceedings  in  courts  of  justice  is  not  stronger 
than  the  present ;  the  omission  in  the  statute  ought 
therefore  to  be  supplied  by  judicial  equity.  2.  The 
act  of  the  30th  of  March,  1802,  ch.  13.  sec.  5.,  pro- 
hibits the  surveying,  or  attempting  to  survey,  or 
designating  any  of  the  boundaries,  &c.,  of  lands 
within  the  Indian  territory,  under  severe  penalties; 
and  the  party  could  not  have  obtained  a  passport 
from  the  officers  authorized  to  grant  it  by  the  3d 
section  of  the  act,  in  order  to  survey  lanJs^  but  merely 
to  go  into  the  Indian  country  for  any  lawful  purpose. 
3.  The  record  does  not  regularly  dcduec  the  de- 
fendant's title.  There  is  no  presumption  raised, 
that  Ragan  continued  his  possession  imder  Mabane, 
and  without  it,  that  possession  would  not  be  under 
colour  of  title,  according  to  the  statutes  of  liniitation 
of  North  Carolina  and  Tennessee,  and  tlie  decision 
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1817.      of  this  court  in  the  case  of  Patton's  Lessee  ▼.  £a»- 

V. 

Mr.  Jones  and  Mr.  Thnnas^  contra.  The  excep-r 
tions  in  the  statute  of  limitations,  (which  statute 
gives  the  right  of  property  as  well  as  of  possession,) 
are  e](pressed  by  the  legislature,  and  cannot  be  mut- 
fiplied  by  implication.  But  supposing  the  statute 
not  to  apply  to  lands  within  the  Indian  boundary ; 
the  lands  held  by  the  defendant  was  not  within  the 
Indian  boundary,  and  therefore  the  limitation  applies 
to  it.  If  the  plaintiffs  had  instituted  a  suit,  they 
might  have  entered  the  Indian  country,  under  aii 
order  of  court,  and  surveyed  the  lands.  The  cha- 
racter of  the  defendants^  possession,  and  not  that  of 
the  plaintiffs,  Is  to.  determine  the  right  of  property. 

F^b.  litb.  ^^*  ^^  ^'  Marshall  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded  as  fol- 
lows : 

It  is  contended,  by  the  plaintiffs  in  error,  that  the 
judge  misconstrued  the  law  in  his  instructions  to 
the  jury. 

The  case  is  admitted  to  be  within  the  act  of  limi- 
tations  of  the  state  of  Tennessee,  and  not  within  the 
letter  of  the  e](ceptions.  But  it  Is  contended  that, 
^s  the  plaintiffs  were  disabled,  by  statute,  from  sur- 
veying their  land,  and,  consequently,  from  prosecut- 
^g  this  suit  with  effect,  they  jnust  be  excused  froiq 

0 1  Wheal.  47f . 
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bringing  i(;  and  are  within  the  equity,  though  not      1817. 
within  the  letter  of  the  exceptions* 

The  statute  of  limitations  is  intended,  not  for  the 
punishment  of  those  who  neglect  to  assert  their  ^^*s*"- 
rights  bj  suit,  but  for  the  protection  of  those  who 
have  remained  in  possession  under  colour  of  a  title 
believed  to  be  good.  The  possession  of  the  de« 
fendants  being  of  lands,  not  within  the  Indian  terri- 
tory, and  being  in  itself  legal,  no  reason  exists,  as 
connected  with  that  possession^  why  it  should  not 
arail  tbetd  and  perfect  their  title  as  intended  by  the 
act 

The  claim  of  the  plaintiffs  to  be  excepted  from 
the  operation  of  the  act  is  founded,  so  far  as  respects 
this  point,  not  on  the  character  of  the  defendants' 
possession,  but  on  the  impediments  to  the  assertion 
of  their  own  title. 

Wherever  the  situation  of  a  party  was  such  as,  in 
the  opinion  of  the  legislature,  to  furnish  a  motive  for 
excepting  him  from  the  operation  of  the  law,  the 
legislature  has  made  the  exception.  It  would  be 
going  far  for  thjs  court  to  add  to  those  exceptions. 
It  is  admitted  that  the  case  of  the  plaintiffs  is  not 
within  them,  but  it  is  contended  to  be  within  the 
same  equity  with  those  which  haye  been  taken  out 
of  the  statute ;  as  where  the  courts  of  a  country 
are  closed  so  that  no  suits  can  be  instituted. 

This  proposition  cannot  be  admitted.  The  diffir 
culties  under  whiph  the  plaintiffs  laboured  respect* 
ed  the  trial,  not  the  institution  of  their  suit.  There 
was  no  obstruction  to  the  bringing  of  this  ejectment 
at  an  earlier  day.    If,  at  the  trial,  a  survey  had  been 
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181 7.  found  iDdispensable  to  the  justice  of  the  cause,  the 
sound  discretion  of  the  court  would  have  been 
exercised  on  a  motion  for  a  continuance.  Had  such 
a  motion  been  overruled,  the  plaintiffs  ivould  have 
been  in  the  condition  of  all  those  who,  from  causes 
which  they  cannot  control,  are  unable  to  obtain  that 
testimony  which  will  establish  their  rights.  If  this 
difficulty  be  produced  by  the  legislative  power,  the 
same  power  might  provide  a  remedy;  but  courts 
cannot,  on  that  account,  insert  in  the  statute  of 
limitations  an  exception  which  the  statute  does  not 
contain.  It  has  never  been  determined  that  the  im- 
possibility pf  bringing  a  case  to  a  successful  Issue, 
from  causes  of  uncertain  duration,  though  created 
by  the  legislature,  shall  take  such  case  out  of  thQ 
operation  of  the  act  of  limitations  unless  the  legisla- 
ture shall  so  declare  Its  will. 

It  has  also  been  contended,  that  in  this  case  the 
possession  is  not  under  colour  of  title. 

The  ejectment  was  served  on  Ragan,  who  was 
the  tenant  in  possession,  and,  on  his  motion,  David 
Mabane  and  John  Thomson,  executors  of  the  last 
will  and  testament  of  James  Mabane,  deceased,  and 
landlords  to  the  said  Henry  Ragan,  were  admitted 
as  defendants  with  him  in  the  cause.  At  the  trial 
they  produced  a  grant  for  the  land  In  controversy 
to  James  Mabane,  and  proved,  ^^  that  Ragan  took 
possession  of  the  same,  under  James  Mabane,  the 
grantee,  in  1804,  and  continued  to  occupy  the  same 
ever  since." 

It  is  argued  that,  though  Ragan  is  stated  to  have 
taken  possession  under  Mabane,  he  is  not  stated  to 
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have  continued  that  possession  under  Mabane,  and  lair. 
this  court  will  not  presume  that  he  did  so.  Without 
such  presumption,  his  possession,  it  is  said,  would 
not  be  under  colour  of  title,  and,  consequently,  would 
be  no  bar  to  the  action  according  to  the  statute  of 
Tennessee. 

The  court  cannot  yield  its  assent  to  this  hyper« 
criticism  on  the  language  of  the  exceptions.  The 
representatives  of  Mabane  came  in  as  defendants, 
and  plead  the  general  issue.  They  are  stated  on 
the  record  to  be  the  landlords  of  Ragan.  When 
Ragan  is  said  to  have  taken  possession  under  Ma- 
bane, and  to  have  continued  to  occupy  the  land,  the 
fair  inference  is  that  the  possession  was  continued 
under  the  same  right  by  which  it  was  originally 
taken.  Neither  the  statement  of  the  counsel,  nor 
the  opinion  of  the  court  turns,  in  any  degree,  on  the 
nature  and  character  of  Ragan^s  possession,  but  on 
the  disability  of  the  plaintiflis  to  survey  their  land. 
For  all  these  reasons  this  court  is  decidedly  of  opi- 
nion, that  the  possession  of  Ragan  was  the  posses- 
sion of  Mabane,  and  was  under  colour  of  title. 

Judgment  affirmed. 
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Hunter  (chancbrt.) 

v. 

^^  *  Hunter  et  al.  v.  Brtak*>, 

H.,  in  contemplation  of  marriage  with  B.,  gave  a  bond  for  5,000  dol- 
lars, and  interest  to  trustees,  to  secure  to  B.  a  support,  dunng 
Ihe  marriage,  and  after  the  death  of  H.,  in  case  she  should  surrire 
him,  and  to  their  child  or  children,  io  case  he  should  snrvire  her ; 
with  condition  that  if  H.  should,  within  the  time  of  his  life,  or  within 
one  jear  after  the  marriage,  (whichsoerer  of  the  said  terms  should 
first  expire,)  convey  to  the  trustee  some  good  estate,  real  or  perso- 
nal, sufficient  to  secure  the  annual  payment  of  SOO  dollars  for  the 
separate  use  of  his  wife  during  the  marriage,  and  also  sufficient  to 
secure  the  payment  of  the  said  5,000  dollars  to  her  use  in  case  she 
should  survive  her  husband,  to  be  paid  within  six  months  after  his 
death;  and  incase  of  her  death  before  her  husband,  to  be  paid  to 
their  child  or  children ;  or,  if  H.  should  die  before  6.,  and  by  his 
will  should,  within  a  year  from  its  date   make  such  devises  and  be* 
quests  as  should  be  adequate  to  these  provisions,  then  the  bond  to  be 
Toid.    H.  died,  leaving  his  widow  B.  and  a  son,  having,  by  his  last 
will,  devised  a  tract  of  1,000  acres  of  land  in  the.  Mississippi  territo* 
ry,  to  his  son  in  fee ;  a  tract  of  lOiOOO  acres  in  Kentucky,  equally 
between  his  wife  and  son,  with  a  devise  over  to  her  in  fee  of  the 
son's  moiety,  if  he  died  before  he  attained  **•  the  lawful  age  to  will 
it  away."    And  the  residue  of  his  estate,  real  and  personal,  to  be 
divided  equally  between  his  wife  and  son  with  the  same  contingent 
devise  over  to  her  as  with  regard  to  the  tract  of  10,000  acres  of  land. 
The  value  of  the  property  thus  devised  to  her,  beside  the  contin- 
gent interest,  might  have  been  estimated,  at  the  time  of  H.'s  death, 
at  5,000  dollars.     B.  subsequently  died,  having  made  a  nuncupative 
will,  by  which  she  devised  all  her  estate,  **  whether  vested  in  her  by 
the  will  of  her  deceased  husband  or  otherwise,''  to  be  divided  be- 

.  tween  her  son  and  the  plaintiff  below,  (Bryant,)  with  a  contingent 
devise  qf  the  whole  to  the  survivor.  The  son  afterwards  died,  and 
the  plaintiff  brought  this  bill  to  chaige  the  lands  of  H.  with  the  pay* 
ment  of  the  bond  for  5,000  dollars,  and  interest,  to  which  the  plain- 
tiff derived  his  right  under  the  nuncupative  will  of  B. 

By  the  laws  of  Kentucky  this  will  did  not  pass  the  real  estate  of  the 
testator,  but  was  sufficient  to  pass  her  personal  estate,  including 
the  bond. 
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Held,  that  tbe  pro?itioo  made  in  the  will  of  H.  for  hit  wife  matt  be        ]8f  7. 

takeo  io  satisfaction  of  the  bond,  but  subject  to  her  liberty  to  elect 

between  the  provision  under  the  will  and  the  bond,  and  that  this 

privilei^  was  extended  to  her  devisee,  the  plainti£ 
Actual  maintenance  is  equivalent  to  tbe  payment  of  a  sum  secured 

for  separate  maintenance,  and,  therefore,  interest  upon  the  bond 

during^  the  husband's  lifetime  was  not  allowed. 
Under  all  the  circumstances  of  tbe  case,  it  was  determined  that  the 

bond  was  chargeable  on  the  residue  of  tbe  estate,  and  of  this  tbe 

personality  first  in  order. 


Appcal  from  the  circuit  court  for  the  District 
of  PeDDsjIvanja.  This  cause  was  argued  bj  Mr. 
Key  and  ^v.  Hopkimon^  for  the  appellants  and 
defendants,  and  bj  Mr.  Jones^  for  the  plain  tiifs 
and  respondents. 

Mr.  Justice  Johnson,  delivered  the  opinion  of  the  March  12th. 
court 

This  is  an  appeal  from  a  decree  in  equity,  in 
the  district  of  Pennsylvania,  on  a  bill  filed  by  Tho- 
mas Y.  Bryant,  against  the  legal  representatives  of 
John  Hare. 

The  object  of  the  bill  is  to  charge  the  lands  of 
Andrew  Hare,  oow  deceased,  through  John  Hare,  to 
the  appellants,  defendants  in  the  court  below,  with 
the  payment  of  a  bond  for  5,000  dollars,  and  inte- 
rest, given  by  Andrew  Hare,  in  contemplation  of 
marriage  with  Margaret  Bryant,  the  mother  of  Joho 
Hare. 

The  land  lies  partly  in  the  state  oi  Kentucky,  and 
partly  in  the  Mississippi  territory,  and  five  of  the 
defendants  live  in  the  state  of  Pennsylvania,  the 
sixth  in  the  state  of  Virginia.     Tbe  bill  was  origin- 

Vol.  it.  E 


34  CASBB  IN  THE  SUPREME  COURT 

1817.  &II7  file<l  against  all  six  of  the  legal  representatives 
of  John  Hare ;  but  the  name  of  Marj  Dickinson,  the 
resident  in  Virginia,  being  stricken  out  by  leave  of 
court,  five  only  were  made  defendants  below. 

The  bond  is  executed  to  George  Hunter  and 
William  Hunter,  two  of  these  appellants.  The  pe- 
nalty is  in  the  usual  form,  and  bears  date  the  10th 
of  November,  1789.  The  condition  is  in  these 
words:  ^^ Whereas,  by  the  permission  of  God,  a 
marriage  is  intended  to  be  had  and  solemnized  be- 
tween the  above  bound  Andrew  Hare,  and  Marga- 
ret Bryant,  of  the  city  of  Philadelphia^  spinster,  and 
the  said  Andrew  Hare,  in  consideration  of  the  said 
marriage,  and  to  secure  a  decent  and  competent  sup- 
port to  and  for  his  said  intended  wife,  as  well  during 
the  marriage  as  after  his  death,  in  case  she  should 
survive  him,  and  to  all  and  every  the  child  or  chil- 
dren which  may  be  born  of  the  said  marriage,  in 
case  he  should  survive  her,  hath  agreed  that  the 
sum  of  5,000  Mexican  dollars,  part  of  the  estate 
whereof,  by  the  blessing  of  God,  he  is  now  possess- 
ed, and  the  interest  and  income  thereof  accruing 
annually  should  be  vested  in  trustees^ for  the  sole  and 
separate  use  of  the  said  Margaret  Bryant,  his  in- 
tended wife,  or  the  children  born  of  her  body  in 
the  manner  hereinafter  mentioned.  Now,  the  con- 
ditions of  the  above  obligation  is  such,  that  if  the 
said  Andrew  Hare  do,  and  shall,  within  the  time  of 
his  life,  or  within  the  term  of  one  year  after  the 
marriage  shall  take  effect,  (whichsoever  of  the  said 
terms  shall  first  expire,)  convey  and  assure  (o  the 
above-named  George  and  William  Hunter,  the  next 
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friends  of  the  said  Margaret  Bryant,  and  trustees  by  isn. 
her  for  this  special  purpose  chosen,  or  the  survivor  '^^'^^^^ 
of  them,  or  his  heirs,  executors,  administrators  or  t. 
assigns,  some  good  estate,  real  or  personal,  sufficient  "^^  ' 
to  secure  the  payment  of  300  Mexican  dollars,  as 
aforesaid,  to  the  trustees,  or  the  survivor  of  them,  on 
every  the  10th  day  of  November,  in  every  year  after 
the  date  hereof,  for  the  sole  and  separate  use  of  the 
said  Margaret,  lus  intended  wife,  during  the  intend* 
ed  marriage ;  vrhich  annual  payment  shall  be  at  her 
own  disposal,  and  shall  be  paid  upon  her  own  ordera 
or  receipts,  independent  and  free  from  the  inter- 
meddling chai^  or  control  of  her  said  intended 
husband,  and  shall  not  be  liable  to  any  of  his  con* 
tracts,  debts,  or  epgagements  whatsoever,  and  also 
sufficient  to  secure  the  payment  of  the  sum  of  5,000 
dollars,  as  aforesaid,  to  and  for  the  sole  use  of  the 
said  Margaret,  in  case  she  shall  survive  her  said  in- 
tended husband,  to  be  paid  to  the  said  trustees,  or 
the  survivor  of  them,  for  her  use  within  six  months 
next  after  the  death  of  her  said  intended  husband, 
and  in  case  of  her  death  before  her  said  intended 
husband,  to  be  paid  to  the  said  trustees,  or  the 
survivor  of  them,  for  the  use  of  all  and  every 
of  the  child  or  children  of  the  said  Margaret,  to 
be  bom  in  pursuance  of  the  intended  marriage,  to 
be  equally  divided  amongst  them,  if  more  than  one, 
but  if  but  one,  then  the  whole  to  the  use  of  the  said 
one.  Or,  if  the  said  Andrew  Hare  shall  die  before 
the  said  Margaret,  and  by  his  testament  and  last  will 
shall,  within  the  said  year  from  the  date  hereof,  give 
and  bequeath  to  her  such  estates,  legacies,  bequests 
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1817.  and  provisions,  as  shall  be  fully  adequate  to  the  pro* 
visions  here  intended  to  be  made  for  her,  and  her 
child  or  children;  then,  and  in  either  of  the  said 
cases,  the  above  written  obligation  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force  and  vir-, 
tue  at  law,  in  this  state  of  Pennsylvania,  and  in  all 
other  states  or  kingdoms  whatever/' 

The  marriage  accordingly  took  effect,  and  ex- 
cept when  the  husband  was  necessarily  absent,  in 
prosecution  of  his  business  as  a  merchant,  the  par- 
ties lived  constantly  together  in  great  harmony,  and 
in  a  style  fully  consonant  with  the  husband's  re- 
sources. In  1703  he  established  himself  in  Lexing-? 
ton,  Kentucky,  and  was  engaged  in  mercantile  trans- 
actions until  his  death,  which  happened  in  1799. 

By  his  will  Andrew  Hare  devised  a  tract  of  1,000 
acres  of  land  lying  in  the  Mississippi  territory  to  his 
son  John,  in  fee.  A  tract  of  10,000  acres  in  the 
state  of  Kentucky  equally  between  his  wife  and  son, 
with  a  devise  over  to  her  in  fee  of  the  son's  moiety  if 
he  died  before  he  attained  "the  lawful  agre  to  will 
it  away."  And  the  rest  and  residue  of  his  estate, 
real  and  personal,  he  gives  to  be  equally  divided 
between  his  wife  and  son,  with  the  same  contingent 
devise  over  to  her  as  is  given  with  regard  to  the 
Kentucky  tract  of  10,000  acres.  The  value  of  the 
property  thus  devised  to  her,  independent  of  the 
contingent  interest  which  has  since  fallen,  might  rea- 
sonably have  been  estimated  at  the  time  of  the  tes- 
tator's death  at  about  Ave  thousand  dollars. 

In  1801,  about  eighteen  months  after  the  hus- 
band, the  wife  died ;   after  having  made  a  nuncupar 
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tive    win,  by  which   she   devised   all  her  estate,       1817. 
"whether  vested   in  her  by  the  will  of  Andrew    ^^^^^^^^ 
Hare,  her  deceased  husband*  or  otherwise/'  to  be         v. 
divided  between  her  son  John  and  the  complainant 
below,  Thomas  Y.  Bryant,  with  a  contingent  devise 
of  the  whole  to  the  survivor. 

John  Hare  died,  aged  about  1 1  years ;  and  under 
this  nuncupative  will  it  is,  that  Thomas  Y.  Bryant 
derives  his  right  to  this  bond.  According  to  the 
laws  of  Kentucky  this  will  was  not  sufficient  to  pass 
the  landed  estate  of  Margaret  Hare,  but  it  is  good 
as  to  the  personal  estate,  including  the  bond,  which 
was  the  subject  of  this  suit. 

The  defence  set  up  in  the  answer  below  is,  that 
the  provision  made  in  the  will  of  the  husband  for 
his  wife  must  be  taken  in  satisfaction  of  this  bond, 
inasmuch  as  he  would  otherwise  have  left  his  child, 
who  ought  to  have  been,  and  evidently  was,  the  pri- 
mary object  of  his  care,  probably  destitute  of  sup- 
port«  And  this  court  unanimously  acqiAesce  in  the 
correctness  of  this  reasoning.  For,  every  bequest 
is  but  a  bounty,  and  a  bounty  must  be  taken  as  it  is 
given.  Positive  words  are  not  indispensably  neces- 
sary to  attach  a  condition.  It  may  arise  from  Im- 
plication, and  grow  out  of  a  combination  of  circum- 
stances which  go  to  show,  that  without  attaching 
such  condition  to  a  bequest,  the  primary  views  and 
prominent  duties  of  the  testator  will  be  pretermit- 
ted. In  this  case,  in  addition  to  the  striking  impro- 
bability of  the  testator's  intending  to  leave  his  child 
destitute,  or  even  dependent,  there  are  two  circum- 
stances which  tend  to  show  that  the  testator  had  no 
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1817.  eitpectatioD  that  in  addition  to  the  provision  for  his 
^*^^^^J^  widow,  his  estate  Was  to  be  made  liable  for  this 
V.  heavy  debt.  First,  the  condition  of  the  bond  holds 
out  the  alternative  of  making  provision  by  will,  in 
satisfaction  of  it  And,  although  we  do  not  ac* 
cede  to  the  construction  contended  for,  that  this  ne* 
eessarily  extended  to  his  whole  life,  but  think  it  was, 
in  legal  strictness,  limited  by  the  latter  words  of  the 
condition  to  his  death  within  one  year,  yet  the  words 
in  the  prior  part  of  the  condition  ^  within  the  term 
of  his  life,''  were  well  calculated  to  excite  in  the 
mind  of  a  man  whose  habits  of  thinking  had  not  been 
corrected  by  technical  exercise,  an  idea  that  he  was 
legally,  as  well  as  conscientiously,  complying  with 
bis  obligation  when  executing  this  will.  Secondly. 
The  principal  part  of  his  bounty  to  his  wife  con- 
sists of  the  one  half  of  the  rest  and  residue  of  his 
estate,  with  a  contingent  devise  over  to  her  of  the 
other  half  on  the  decease  of  his  son ;  thus  disposing 
of  the  whote,  and  giving  to  her  the  one  half  of  the 
natural  and  ordinary  fund  for  the  payment  of  this 
bond ;  a  disposition  of  his  effects  that  would  have 
been  idle  under  the  supposition  that  this  bond  was 
to  be  exacted  of  his  estate. 

But,  in  the  actual  state  of  the  rights  and  inte- 
rests of  these  parties,  at  least  in  the  view  which  this 
court  takes  of  them,  this  question  becomes  a  very  im- 
material one.  For,  the  complainant,  Bryant,  ac- 
quires nothing  of  the  estate  of  Andrew  Hare,  under 
the  will  of  Mrs.  Hare,  but  that  part  of  the  personality 
which  she  acquired  under  the  residuary  bequest  of 
her  husband.     And  this  being  unquestionably  the 
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fund  first  to  be  applied  to  the  payment  of  debts«  it  isn. 
mustf  in  his  handsy  be  first  subjected  to  the  payment  ^'^^^^^ 
of  this  debt  It  is  only  as  connected  with  Mrs.  Hare's 
acquiescence  or  election  to  take  under  the  will  that 
die  question  of  satisfaction  becomes  material.  In 
which  case  we  should  be  bound  to  dismiss  the  faili 
altogether,  on  the  ground  of  satisfaction.  But  here 
we  are  of  opinion,  that  the  evidence  of  election  is 
not  suffident  to  bind  Mrs.  Hare.  That  she  was  per- 
fectly at  liberty  to  reject  the  provision  under  the 
will  of  her  busbandt  and  rest  alone  on  her  bond,  is 
unquestionable.  And  if  this  election  was  never  de« 
liberately  made  in  ber  lifetime,  there  can  be  no  rea- 
son for  denying  the  extension  of  it  to  her  representa- 
five,  Bryant  He  now  makes  that  election  in  de* 
manding  the  payment  of  diis  bcmd,  and  we  conceive 
that  nothing  unequivocally  expressive  of  Uiat  elec- 
fion  has  before  occurred,  at  least  nothing  that  ought 
to  preclude  it  If  the  will  had  expressly  given  the 
property  devised  to  her  in  satisfaction  of  this  bond, 
she  would  have  been  put  on  her  guard,  and  more 
cautious  conduct  might  have  been  required  of  her ; 
but,  although  a  court  may  raise  the  implication,  she 
was  not  bound  to  do  it,  and  her  mind  was  not  ne- 
cessarily led  to  an  election.  It  is  true,  that  in  her 
will  she  notices  the  property  acquired  under  her  hus- 
band's will ;  but  this  is  perfectly  consistent  with  the 
idea  that  she  took,  under  her  husband's  will,  some- 
thing in  addition  to  her  interests  under  the  bond  in- 
dependent of  that  will.  We  are  therefore  of  opinion^ 
that  the  complainant  is  entitled  to  satisfaction  of  tliis 
bond ;  and  as  in  the  course  of  events,  the  interests  ef 
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1817.  the  obligees,  who  stood  in  the  relation  of  trustees  te 
Margaret  Bryant,  have  become  hostile  to  those  of 
the  cestui  que  trust,  he  must  [i^ve  the  aid  of  this 
court  to  enforce  it.  The  only  questions,  then,  are, 
how  the  bond  shall  be  stated,  and  how  the  money 
shall  be  raised*  And  here  the  question  occurs,  on 
the  allowance  of  interest  during  the  husband^s  life- 
time. 

On  this  subject  the  majority  of  the  court  is  satis- 
fied,  that  actual  maintenance  is  equivalent  to  the  pay- 
ment of  a  sum  secured  forsepai*ate  maintenance.    It 
is  true,  the  husband  cannot  claim  his  election  ;  bui^ 
if  the  wife  and  her  trustees  never  demand  it^  it  is 
considered  as  an  acquiescence,  or  waiver,  on  their 
part,  and  this  court  will  not  afterwards    enforce 
payment.     [2  P.    Wms.  84.     3   P.   Wms.  355.     2 
Jtkin.   84.     4   Bro.    Ch.  Cos.  326.]      In  the  pre- 
sent case,  there  is  nothing  in  the  bond  that  holds 
out  the  idea  of  making   this  interest  an  accumu- 
lating fund ;  no  demand  of  a  settlement  was   ever 
made;    the  parties    lived  together  in  perfect  har- 
mony,   and  the   wife  was  maintained    in    a   style 
fully  adequate  to  the  provision  stipulated  for.     This 
bond  was  intended  as  a  provision  against  the  hus- 
band^s  inability  or  unwillingness  to  maintain  his  wife ; 
but  whilst  steadily  pursuing  his  avocation  as  a  mer- 
chant, and  faithfully  discharging  his  duties  as  a  hus- 
band, the  reasonable  conjecture  is,  that  it  was  thought 
really  best  for  his  family  not  to  withdraw  so  large  a 
sum  from  his  small  capital.     If  the  trustees  or  the 
wife  had  desired  that  the  settlement  should  be  made 
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in  pursuance  of  the  condition,  they  might  have  de-      len. 
inanded  it,  and  enforced  a  compliance  at  law  or  in 
equity.  We,  therefore,  think  that  interest  on  the  bond 
28  not  to  be  computed  during  the  husband's  life. 

The  only  remaining  question  is,  how  the  money  is 
to  be  raised,  or  on  what  funds  the  bond  is  to  be 
charged.  And  here  there  can  be  no  doubt  that  the 
first  fund  to  be  exhausted  is  the  residue  of  the  estate ; 
find  of  this,  the  personal  residue  first  in  order.  This, 
of  course,  sweeps  all  that  part  of  Andrew  Hare's  es- 
tate that  Bryant  acquired  under  the  will  of  Mrs. 
Hare;  and  included  in  this  we  find  Hustings  bond 
for  3,272  dollars  86  cents.  The  one  half  of  this 
bond  was  decreed  in  the  court  below  to  be  an  equita- 
ble offset  agamst  Hare's  bond.  AH  we  know  on  the 
subject  of  this  offset  is  extracted  from  the  confessions 
of  the  complainant  himself.  From  these  it  appears- 
that  the  testator.  Hare,  held  a  bond  of  Hustings  for 
the  delivery  of  a  quantity  of  pork.  This  bond  it 
was  purposed  to  exchange  for  one  for  the  delivery  of 
a  quantity  of  tobacco,  and  the  testator,  in  his  life- 
time, despatched  the  complainant  as  his  agent  with 
instructions  to  effectuate  the  exchange.  To  enable 
him  to  do  so,  he  assigned  the  bond  for  the  pork  to 
the  complainant,  instead  of  executing  a  common  pow- 
er of  attorney.  Whilst  absent  for  this  purpose,  and 
before  he  had  completed  the  arrangement  with  Hus^ 
tin,  Hare  died ;  and  Bryant  proceeded  no  farther, 
until  he  had  consulted  Mrs.  Hare  and  Mr.  Todd,  as 
executrix  and  executor  of  the  will  of  Hare,  on  the 
propriety  of  proceeding.  "  On  conferring  with  Mrs. 
H^re,  and  advising  with  Mr.  Todd,"  to  use  Bryant'« 
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1817.  own  equivocal  language,  he  eflTccted  a  negotiation^ 
and  having  received  the  tobacco,  took  it  down  to 
New-Orleans,  where,  not  meeting  with  a  ready  sale^ 
he  deposited  it  with  one  Moore,  the  factor  and  cor- 
respondent of  Hare,  in  his  lifetime.  He  took  Moore's 
receipt  for  the  tobacco  so  deposited,  and  all  that  we 
are  told  of  the  transaction  subsequently  is,  that  at  the 
instance  of  Mr,  Todd,  he  assigned  that  receipt  to 
some  house  under  the  firm  of  John  Jordan  &i  Co., 
but  who  they  were,  or  what  finally  became  of  the  to- 
bacco, the  case  does  not  show  ;  and,  for  aught  that 
appears  to  us,  the  proceeds  of  that  adventure  may  at 
this  day  lie  in  the  hands  of  the  factor,  subject  to  the 
order  of  the  executor  of  Andrew  Hare. 

The  court  below  thoaci^ht  these  facts  sufficient  to 
charge  Mrs.  Hare  with  one  half  the  amount  of  Hus- 
tings bond.     But  this  court  are  of  opinion  that  the 
evidence  is  not  sufficient  for  them  to  decide  finally 
on  the  subject.     Although  it  be  generally  true,  that 
the  executor,  who  by  taking  an  inferior  security  or 
unreasonably  extending  time  of  payment,  brings  a 
loss  upon  his  testator's  estate,  shall  himself  be  liable, 
yet  there  are  many  objections  to  applying  that  prin- 
ciple to  this  case.     The  executor,  who  takes  charge 
of  the  affairs  of  a  man  in  trade,  must  necessarily, 
on    the  winding  up   of  his   affairs,   be   allowed  a 
reasonable  latitude  of  discretion  ;   and  in    general, 
where  there  is  manifest  fidelity,  diligence,  and   or- 
dinary   judgment    displayed,    this   court    will     al- 
ways with  some  reluctance  enforce  the  rigid  rules 
which  courts  have  been  obliged,  for  the  protection 
of  estates,  to  impose  upon  the  conduct  of  executors. 
In  the  principal  case  the  language  of  Thomas  Biy- 
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ant  is  by  do  means  positive  as  to  the  consent  of  cither      1817. 
the  executor  or  executrix,  to  this  transaction.     lie 
sajs  that  he  did  it  "  after  conferring  with  Mrs.  Hare, 
and  advising  with  Mr.  Todd.^'     But  it  does  not  fol- 
low that  cither  of  them  assented  because  they  were 
consulted,  or  that  they  did  any  thing  more  than  ex- 
press an  opinion  on  the  expediency  of  the  measure. 
Neither  of  thein  had  then  qualified,  nor  was  it  at  all 
certain  that  they  would  qualify,  and  the  only  person 
then  empowered  to  act  on  this  subject  was  Brjant 
himself;  who,  by  virtue  of  the  assignment  which  ho 
held,  possessed  a  power  which  legally  survived  his 
principal.  Under  this  assignment  it  was  that  the  ne- 
gotiation was  effected,  and  not  by  virtue  of  any  pow- 
er derived   to  him  from  the  supposed  assent  of  the 
executrix.  Moreover,  admitting  the  consent  of  the  ex« 
ccutrix,  it  is  still  doubtful  whether  any  change  of  se- 
curity did  in  fact  take  place.     For,  Hustin  still  re- 
mained the  debtor — the  articles  of  ajrreenient  sub- 
stituted  for  the   original   bond   bear  the   aspect  of 
the  purchase   of  a  bond  rather  than  the  relinquish- 
ment of  an  advantage;  the  greater  part,  if  not  the 
whole  balance,  of  the  original  debt  was  also  pay- 
able in   tobacco ;  and  if  the  loss  finally  sustained 
proceeded,  as  is  probable,  from  the  insolvency  of  the 
factor,  and  not  the  reduced  value  of  the  commodity, 
this  was  by  no  means  a  necessary  consequence  of  the 
change.    Upon  the  whole,  we  are  of  opinion  that  the 
estate   of  Margaret  Hare  ought  not  in    this  mode, 
and  upon  the  evidence  now  before  us,  to  be  charged 
with  any  part  of  Hustings  debt.     For   aught   we 
know,  Bryant  may  himself  be  liable  for  the  whole. 
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1817. 
Hunter 
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Srjant 


bj  means  of  bis  mismanagement  in  tbe  agency,  or  it 
may  be  in  the  power  of  the  defendants  to  prove  such 
acts  of  the  executrix  as  may  amount  to  a  devastayit. 
On  these  points  we  do  not  mean  to  express  an  opin- 
ion or  prejudice  the  rights  of  the  appellants ;  we  only 
miean  to  decide  that  the  evidence  in  this  case  is  not 
sufficient  to  sustain  this  discount. 

After  having  settled  these  principles,  the  decree! 
below  must  be  reversed,  and  the  case  remanded  for 
such  further  proceedings  as  are  necessary  to  carry 
into  effect  the  views  of  this  court  But  as  only  five- 
sixths  of  the  land  are  represented  in  this  court,  we  can 
decree  for  only  five-sixths  of  the  balance  of  the  bond. 
After  applying  to  it  the  residuary  personal  estate, 
for  the  balance  the  complainant  will  have  to  pursue 
his  remedy  against  Mary  Dickinson,  unless  the  repre- 
sentatives shall  have  the  prudence  voluntarily  to  join 
in  any  sales  of  land  that  may  be  made  under  this 
decree. 


Decree.  Whereupon  it  Is  ordered,  adjudged, 
and  decreed,  that  the  decree  of  the  circuit  court  of 
Pennsylvania  district  be  reversed  and  annulled. 
And  this  court  decrees,  1st.  That  the  complainant, 
Thomas  Y.  Bryant,  is  entitled  to  recover  of  the  es- 
tate of  Andrew  Hare  the  sum  of  five  thousand 
dollars,  with  interest  theron,  at  six  per  centum  per 
annum  from  the  day  of  the  death  of  the  said  Andrew. 
2diy.  That  the  defendant,  George  Hunter,  do  pay 
to  the  complainant  in  the  court  below  the  balance  in 
bis  hands  of  money  of  the  estate  of  the  said  Andrew, 
With  interest  at  the  same  rate  from  the  day  it  was 
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demanded  by  the  said  complainant.  3dlj.  That  the  ]st7. 
complainant,  after  giving  credit  for  the  sum  that  shall 
be  thus  paid  him  bj  the  said  defendant,  and  all  other 
sums  received  bj  the  said  Margaret  in  her  life,  or  the 
complainant  since  her  death,  from,  or  on  account  of, 
the  estate  of  the  said  Andrew,  as  well  as  the  value 
of  any  part  of  the  personal  residue  of  the  said  An- 
drew's estate,  which  may  have  come  to  their,  or 
either  of  their  hands,  according  to  the  date  of  such 
receipts^  shall  have  the  aid  of  the  said  circuit  court 
to  compel  these  defendants  to  raise  by  sale  (if  suf- 
ficient for  that  purpose)  of  their  respective  shares  of 
the  real  estate  of  the  said  Andrew,  descended  to 
them,  five-sixths  of  the  balance  that  shall  be  compu- 
ted to  be  due  on  the  said  bond,  calculated  as  above 
directed.  And,  lastly,  that  the  cause  be  remanded 
to  the  circuit  court  for  further  proceedings. 

Decree  accordingly^ 


(cOMHOir   LAW.) 

DuvALL  V.  Craig  et  aL 


Varianoet  between  Uie  writ  and  declaftition  are  matters  pleadable  in 
abatement  only,  and  cannot  be  taken  advantage  of  upon  general 
demorrer  to  tbe  declaration. 

A  tnistee  is,  in  general  suable  only  in  equity ;  but  if  he  chooses  to 
bind  himself  by  a  personal  covenant  he  is  liable  at  law  for  a  breach 
tiicreol^  although  he  describe  himself  as  covenanting  as  trustee^ 
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1817.        Where  the  parties  to  a  deed  covenanted  sererally  against  their  owrt 
V^^v^^/        acts  and  incambrances,  antl  also  to  warrant  and  defend  against  their 
Duvail  own  acts,  and  those  of  all  other  persons,  with  an  indemnity  in  lands 

of  an  equivalent  value  in  case  of  eviction ;  it  was  held  that  these 
Covenants  were  independent,  and  that  it  was  unnecessary  to  allege 
in  the  declaration  any  eviction,  or  any  demand  or  refusal  to  indem- 
nify with  other  lands,  but  that  it  was  sufficient  to  allege  a  prior  in- 
cumbrance by  the  acts  of  the  grantors,  &c.,  and  that  the  action 
might  be  maintained  on  the  first  covenant  in  order  to  recover  pecu- 
niary damages. 

Where  the  grantors  covenant  generally  against  incumbrances  made 
by  them,  it  may  be  construed  as  extending  to  severcU,  as  well  as 
joint  incumbrances.  No  profert  of  a  deed  is  necessary  where  it  is 
stated  only  as  inducement,  and  where  the  plaintiff  is  neither  a  party 
nor  privy  to  it. 

An  averment  of  an  eviction  under  an  elder  title  is  not  always  neces- 
sary to  sustain  an  action  on  a  covenant  against  incumbrances ;  if 
the  grantee  be  unable  to  obtain  possession  in  consequence  of  an 
existing  possession  or  seisin  by  a  person  claiming  and  holding  under 
an  elder  title,  it  is  equivalent  to  an  eviction,  and  a  breach  of  the 
covenant. 


Error  to  the  circuit  court  for  the  district  of  Ken- 
tucky. 

The  capias  ad  respondendum  issued  in  this  case 
was  as  follows :  "  The  United  States  of  America  to 
the  marshal  of  the  Kentucky  district,  Greeting. 
You  are  herehy  commanded  to  take  John  Craig, 
Robert  Johnson,  and  Elijah  Craig,  if  they  be  found 
within  your  bailiwick,  and  them  safely  keep  so  that 
you  have  their  bodies  before  the  judge  of  our  dis- 
trict court,  at  the  capitol  in  F^'rankfort,  on  the  first 
Monday  in  March  next,  to  answer  William  Duvall, 
a  citizen  of  the  state  of  Virginia,  of  an  action  of  cove- 
nant ;  damages  fifty  thousand  dollars ;  and  have  then 
and  there  this  wiit.  In  testimony  whereof,  Harry 
Innes,  Es(^.  judge  of  our  said  court,  hath  caused  the 
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seal  thereof  to  be  hereunto  affixed  this22ddaj  of      1817. 
January,  1  SOI,  and  of  our  independence .  the  28th.  ^"^^^ 
Thomas  Turnstall,  C.  D.  C."  ^  y- 

Whereupon  the  plaintiff  declared  against  John 
Craig,  Robert  Johnson,  and  Elijah  Craig,  in  cove- 
nant, for  that  whereas,  on  the  28th  day  of  Februa- 
ry, 1795,  &c.  the  said  John,  and  the  said  Robert  and 
Elijah,  as  trustees  to  the  said  John,  bj  their  certain 
indenture  of  bargain  and  sale,  &c.,  did  grant,  bar- 
gain, sell,  alien,  and  confirm  unto  the  said  plain- 
tiff, bj  the  name  of  William  Duvall,  of  the  citj  of 
Richmond  and  state  of  Virginia,  his  heirs  and  as- 
signs for  ever,  a  certain  tract  of  land  lying  and  be- 
ing in  the  state  of  Kentucky,  &c.,  together  with  the 
improvements,  water  courses,  profits,  and  appurte- 
nances whatsoever,  belonging,  or  in  any  wise  apper- 
taining; and  the  reversion  and  remainder,  and  re- 
mainders and  profits,  thereof;  and  all  the  estate, 
right,  title,  property,  and  demand  of  them,  the  said 
John  Craig,  and  Robert  Johnson,  and  Elijah  Craig, 
trustees  for  the  said  John  Craig,  of,  in,  and  to  the 
same,  to  have  and  to  hold  the  lands  thereby  convey- 
ed with  all  and  singular  the  premises,  and  every 
part  and  parcel  thereof  to  the  said  William  Duvall, 
his  heirs  and  assigns  for  ever,  to  the  only  proper  use 
and  behoof  of  him,  the  said  William,  his  heirs  and 
assigns  for  ever;  and  the  said  John  Craig,  and  Ro- 
bert Johnson,  and  Elijah  Craig,  trustees  to  the  said 
John  Craig,  for  themselves,  their  heirs,  executors, 
and  administrators,  did  covenant,  promise,  and 
agree,  to  and  with  the  said  William  Duvall,  his  heirs 
and  assigns,  that  the  premisses  before  mentionedi 


48  CASES  IN  THE  SUPREME  COURT 

1817.      then  were,  and  for  ever  after  should  be,  free  of  and 
from  all  former  and    other  gifts,  bargains,  sales, 


D«?all 


CJraiff* 


▼.  dower,  right  and  title  of  dower,  judgments,  execu* 
iioos,  titles,  troubles,  charges,  and  incumbrances 
whatsoever  done,  or  suffered  to  be  done  by  them« 
the  said  John  Craig,  and  Sarah  his  wife,  and  Ro- 
bert Johnspn,  and  Elijah  Craig,  trustees  for  the  said 
John  Craig,  as  hj  the  said  indenture  will  more  at 
large  appear.  And  the  said  William,  in  fact,  saithf 
that  the  premises  before  mentioned  were  not,  then 
and  there,  free  of  and  from  all  former  gifts,  grants, 
bargains,  sales,  titles,  troubles,  charges,  and  incum- 
brances whatsoever  done  and  suffered  to  be  done  bj 
ihe  said  John  Craig,  and  Sarah  his  wife,  and  Robert 
Johnson  and  Elijah  Craig,  trustees  to  the  said  John 
Craig.  But,  on  the  contrary,  the  said  John  Craig  and 
Robert  Johnson,  theretofore,  to  wit,  on  the  1 1  th  day 
of  May,  1785,  assigned  the  place  and  certificate  of 
aurvey  of  said  land  to  a  certain  John  Hawkins  Craig, 
by  virtue  of  which  said  assignment,  Patrick  Hen- 
ry, governor  of  the  commonwealth  of  Virginia, 
granted  the  said  land  to  said  John  Hawkins  Craig, 
and  his  heirs  for  ever,  by  letters  patent,  dated  the 
16th  day  of  September,  1785,  and  now  here  shown 
to  the  court,  the  date  whereof  is  the  day  and  year 
aforesaid,  which  said  patent  to  the  said  John  Haw- 
kins Craig,  on  the  day  and  year  first  aforesaid,  at 
the  district  aforesaid,  was  in  full  force  and  virtue, 
contrary  to  the  covenant  aforesaid,  by  reason  of 
which  said  assignment,  patent,  and  incumbrance,  the 
said  William  hath  been  prevented  from  having  and 
enjoying  all  or  any  part  of  the  premises  above  mf^n- 
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tioned.     And  thereupon  the  said  William  further      is  17. 
saith,  that  the  defendants  aforesaid,  although  often 
requested,  have  not  kept  and  performed  their  cove-         ▼. 
nant  aforesaid,  &c.      To  whiuh  declaration  there        ^^^' 
was  a  general  demurrer,  and  joinder  in  demurrer, 
and  a  judgment  thereupon  in  the  circuit  court  for 
the  defendants. 

The  indenture  referred  to  in  the  plaintiff^s  de- 
claration is  in  the  following  words:  ^^This  in- 
denture, made  this  28th  day  of  February,  1795, 
between  John  Craigj  and  Sarah,  his  wife,  and  Ro- 
bert Johnson  and  Elijah  Craig,  trustees  for  the 
said  John  Craig,  all  of  the  state  of  Kentucky,  of 
the  one  part,  and  William  Duvall  of  the  city  of  Rich- 
mond, and  state  of  Virginia,  of  the  other  part,  wit- 
nesseth,  that  the  said  John  Craig,  for  and  in  consi- 
deration of  the  sum  of  two  thousand  pounds,  current 
money  of  Kentucky,  to  him,  the  said  John  Craig,  in 
hand  paid,  the  receipt  whereof  they  do  hereby  ac- 
knowledge and  for  ever  acquit  and  discharge  the 
said  William  Duvall,  his  heirs,  executors,  and  admin- 
istrators, have  granted,  bargained  and  sold,  aliened 
and  confirmed,  and  by  these  presents  do  grant,  bar- 
gain and  sell,  alien  and  confirm,  unto  the  said  Wil- 
liam Duvall,  his  heirs  and  assigns  for  ever,  a  certain 
tract  of  land  lying  and  being  in  the  state  of  Kentucky, 
and  now  county  of  Scott,  formerly  Fayette,  on  the 
waters  of  the  Ohio  river,  below  the  Big  Bone  lick 
creek,  it  being  the  same  lands  that  the  said  John  Craig 
covenanted  by  a  writing  obligatory,  sealed  with  his 
seal,  and  dated  the  second  day  of  December,  1788, 
to  convey  to  Samuel  M*Craw,  of  the  city  of  Rich- 
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1817.  mond,  and  which  said  writing  the  said  Samuel 
^^^^^^^  M'Craw,  on  the  back  thereof,  endorsed  and  transfer- 
V.  red  the  same  on  the  27th  day  of  February,  1789,  to 
William  Reynolds,  and  whidi  is  bounded  as  follows : 
beginning  at  a  poplar  and  small  ash  comer,  to  Wil- 
liam Bledsoe,  about  thirty  miles  nearly  a  south 
course  from  the  mouth  of  Licking;  thence  S.  15,  E. 
520  poles  with  the  said  Bledsoe^s  line,  crossing  four 
branches  to  an  ash  and  beech  ;  thence  S.  75,  W.  150 
poles,  to  a  hickory  and  beech ;  thence  S.  15,  £.  400 
poles,  crossing  a  branch  to  a  sugar  tree  and  beech, 
near  a  branch;  thence  S.  75.  W.  8?  poles,  to  three 
beeches,  corner  to  Robert  Sanders ;  thence  with  his 
line  S.  15  E.  600  poles,  crossing  two  branches  to  a 
poplar  and  sugar  tree ;  thence  S.  60  poles  to  a  sugar 
tree  and  beech;  thence  west  2174  poles,  crossing 
five  branches  to  a  large  black  walnut;  thence  north 
1580  poles,  crossing  a  large  creek  and  four  branches 
to  a  sugar  tree  and  ash  ;  thence  E.  2006  poles,  cross- 
ing five  branches  to  ihe  beginning ;  containing  twen- 
ty thousand  four  hundred  and  forty  acres,  together 
with  the  improvements,  water-courses,  profits  and 
appurtenances  whatsoever  to  the  same  belonging,  or 
in  anywise  appertaining,  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  and  profits  thereof, 
•  and  all  the  estate,  right,  title,  property,  and  demand, 
of  them,  the  said  John  Craig,  and  Sarah,  his  wife, 
and  Robert  Johnson,  and  Elijah  Craig,  trustees  for 
the  said  John  Craig,  of,  in,  and  to  the  same,  to  have 
and  to  hold  the  land  hereby  conveyed,  with  all  and 
singular  the  premises  and  every  part  and  parcel 
thereof,  to  the  said  William  Duvall,  his  heirs  and 
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assigns  for  ever,  to  the  onlj  proper  use  and  behoof  1817. 
of  Rim,  the  said  William  Duvall,  his  heirs  and  assigns  "^"^^^^^ 
for  ever.  And  the  said  John  Craig,  and  Sarah,  his  ^\ 
wife,  and  Robert  Johnson  and  Elijah  Craig,  trustees 
to  the  said  John  Craig,  for  themselves,  their  heirs, 
executors,  and  administrators,  do  covenant,  promise, 
and  agree,  to  and  with  the  said  William  Duvall,  his 
heirs  and  assigns,  by  these  presents,  that  the  premi- 
ses before  mentioned  now  are,  and  for  ever  after 
shall  be,  free  of  and  from  all  former  and  other  gifts, 
grants,  bargains,  sales,  dower,  right,  and  titles  of 
dower,  judgments,  elocutions,  title,  troubles,  charges, 
and  incumbrances  whatsoever  done,  or  suffered  to 
be  done,  bj  the  sfiid  John  Craig,  and  Sarah,  his  wUe, 
and  Robert  Johnson  and  Elijah  Craig,  trustees  for 
the  said  John  Craig.  And  the  said  John  Craig,  and 
Sarah,  his  wife,  and  Robert  Johnson,  and  Elijah 
Craig,  trustees  for  the  said  John  Craig,  and  their 
heirs,  all  and  singular  the  premises  hereby  bargain-  ' 
ed  and  sold,  with  the  appurtenances,  unto  the  said 
William  Duvall,  his  heirs  and  assigns,  against  him 
the  said  John  Craig,  and  Sarah,  his  wife,  and  Ro- 
bert Johnson,  and  Elijah  Ci*aig,  trustees  for  the 
said  John  Craig,  and  their  heirs,  and  all  and  every 
persons  whatsoever,  do  and  will  warrant  and  for 
ever  defend  with  this  warranty,  and  no  other,  to  wit, 
that  if  the  said  land,  or  any  part  thereof,  shall  at  any 
time  be  taken  by  a  prior  legal  claim,  or  claims,  that 
then  and  in  such  case  they,  the  said  John  Craig,  and 
Sarah,  his  wife,  and  Robert  Johnson,  and  Elijah 
Craig,  trustees  for  the  said  John  Craig,  and  their 
heirs,  shall  make  good  to  the  said  William  DuvaU 
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1817.  and  his  heirs,  such  part  or  parts  so  lost,  by  supplying 
to  his  the  said  William  DuvalPs  use,  other  lands  in 
fee  of  equal  quantity  and  quality,  to  be  adjudged  of 
by  two  or  more  honest,  judicious,  impartial  men,  mu- 
tually chosen  by  the  parties  for  ascertaining  the  same* 
In  witness  whereof  the  said  John  Craig,  and  Sarah, 
his  wife,  and  Robert  Johnson,  and  Elijah  Craig, 
trustees  for  the  said  John  Craig,  hare  hereunto  set 
their  hands  and  seals,  the  date  first  in  this  indenture 
written. 

John  Craig,  (l.  s.) 
Sarah  Craig,  (l  s.) 
Robert  Johnson, 

Trustee  for  John  Craig,  (l.  s.) 
Elijah  Craig. 

Trustee  for  John  Craig,     (l.  s.) 

Signed,  sealed,  and  deliver- 
ed in  presence  of 
Charles  W.  Byrd. 
T.  S.  Threshly. 
Thomas  Corneal. 
Christopher  Greenup. 
Robert  Saunders. 
James  Taylor. 
Jos.  Wiggleworth. 
George  Christy." 

Feb.  8th.  Mr.  B.  Hardin^  for  the  plaintiff,  made  the  follow- 

ing points:  1.  That  the  variance  between  the  writ 
and  declaration,  as  to  the  description  of  the  parties. 
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was  immateriaK  Naming  two  of  the  defendants  as  isi7. 
trustees^  is  only  descriptio  persofUB^  and  could  not  al- 
ter the  nature  of  the  covenant.  2.  Judgment  was 
rightly  rendered  against  the  defendants  in  their  in(fi->  ^'*^* 
vidual  capacity.  3.  It  was  unnecessary  to  aver  a 
demand  and  refusal  of  other  lands  of  equivalent 
value  as  an  indemnity,  this  covenant  not  being  sued 
upon ;  and  the  action  might  be  maintained  upon  the 
first  covenant  against  incumbrances  by  the  parties  to 
the  deed.  4.  That  the  breach  alleged  in  the  de* 
claration  was  sufficient.  5.  That  it  was  unnecessa* 
rj  to  make  profert  of  the  assignment  described  in 
the  breach. 

Mr.  TalboU  contra.  1 .  The  variance  between  the 
writ  and  declaration  is  a  substantial  variance,  and  is 
therefore  available  on  general  demurrer.  The  par- 
ties, Robert  Johnson,  and  Elijah  Craig,  are  not  sued 
in  their  fiduciary  character;  but  they  are  declared 
against  as  trustees  to  the  said  Jokn^  who  is  the  ceshn 
que  trusty  and  could  not  be  joined  in  an  action  at  law 
with  the  trustees.  They  covenanted  as  trustees^  and 
a  court  of  equity  is  the  proper  forum  in  which  they 
ought  to  be  sued.  2.  Having  covenanted  as  trus* 
tees,  no  individual  judgment  could  be  rendered 
against  them.  3.  Supposing  the  trustees  to  be  liable 
in  their  individual  capacity,  the  two  covenants  in  the 
deed  are  to  be  construed  in  connexion ;  the  clause  as 
to  an  indemnity  with  other  lands  of  an  equivalent 
value,  ought  to  be  applied  to  both ;  and  the  declara- 
tion is  fatally  defective  in  not  alleging  a  demand  and 
refusal  to  indemnify  with  other  lands.    4.  The  cove- 
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lgiy^  nant^  on  which  the  breach  is  assigned,  is  against  the 
joint  and  not  the  severed  incumbrances  of  the  parties 
to  the  deed.  The  incumbrance  alleged  is  the  act  of 
two  of  the  parties  onlj.  5.  There  is  no  profert  of 
the  assignment  to  John  Hawkins  Craig,  by  which 
the  incumbrance  was  created ;  nor  is  it  shown  to 
have  been  made  for  a  valuable  consideration.  6. 
There  is  no  averment  of  an  eviction  of  the  plaintiff 
under  the  assignment,  which  was  absolutely  neces- 
sary to  sustain  the  action  on  the  covenant  against  in- 
cumbrances. 

Mr.  M.  B.  Hardin^  in  reply.  1 .  The  variance  be- 
tween the  writ  and  declaration  could  only  be  taken 
advantage  of  by  a  plea  in  abatement.  2.  As  be- 
tween a  trustee  and  the  cestui  que  trust  a  court  of 
chancery  is  the  only  jurisdiction ;  but  trustees  may 
bind  themselves  individually  so  as  to  be  amenable  at 
law.  The  present  case  is  not  that  of  a  covenant 
binding  the  trustees,  only  as  to  the  trust  fund  in  their 
hands ;  but  they  covenant  for  themselves^  their  heirs^ 
executors^  Src.  The  mere  description  as  trustees, 
therefore,  becomes  immaterial.  3.  The  covenants 
are  independent,  and  the  action  may  be  maintained 
to  recover  pecuniary  damages,  without  alleging  an 
eviction  and  demand  of  other  lands  of  equivalent 
value.  4.  Where  there  is  any  doubt,  a  covenant  is  to 
be  construed  most  strongly  against  the  covenanters ; 
and  in  a  case  of  this  nature,  the  law  considers  an  act 
done  by  one  or  more  of  the  covenanters  as  a  breach 
of  the  covenant.  5.  No  profert  of  the  assignment 
was  necessary,  because  the  action  was  not  founded 
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upon  it,  nor  was  the  plaintiff  a  party  or  privy  to  it;      1817. 
and  the  omission  of  profert  was  ground  of  special  de-    ^"^T"''^ 
murrer  only.  y. 

Craig:. 

Mr.  Justice  Story  delivered  the  opinion  of  the  March  uu 
court 

Several  points  have  been  argued  in  this  case, 
upon  which  the  opinion  of  the  court  will  be  now 
pronounced.     In  the  first  place,  it  is  stated,  that  a 
material  variance  exists  between  the  writ  and  decla- 
ration, of  which  (being  shown  upon  oyer)  the  court, 
upon  a  general  demurrer  to  the  declaration,  are 
bound  to  take  notice  ;  and  if  so,  it  is  fatal  to  the  ac- 
tion.    The  supposed  variance  consists  in  this,  that 
in  the  writ  all  the  defendants  are  sued  by  their  chris- 
tian and  surnames  only  ;  whereas,  in  the  declaration, 
the  deed  on  which  the  action  is  founded  is  averred 
to  be  made  by  the  defendant,  John  Craig,  and  by  the 
other  defendants,  Robert  Johnson  and  Elijah  Craig, 
^^  as  trustees  to  the  said  John,^^  and  the  covenant  on 
which  the  breach  is  assigned,  is  averred  to  be  made 
by  the  said  John  Craig,  and  Robert  Johnson  and 
Elijah  Craig,  ^^  trustees   to   the  said  John."     The 
argument  is,  that  the  writ  is  founded  upon  a  per- 
sonal covenant,  and  the  declaration  upon  a  cove- 
nant in  outer  droits  upon  which  no  action  lies  at  law ; 
or  if  any  lies,  the  writ  must  conform  in  its  language 
to  the  truth  of  the  case.     It  is  perfectly  clear,  how- 
ever, that  the  exception,  even  if  a  good  one,  cannot 
be  taken  advantage  of  upon  general  demurrer  to  the 
declaration,  for  such  a  demurrer  is  in  bar  to  the 
action;    whereas  variances  between   the  writ  and 
declaration  are  matters  pleadable  in  abatement  onljr. 
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1817.  But  there  is  nothing  in  the  exception  itself.  A 
trustee,  merely  as  such,  is,  in  general,  only  suable 
in  equity.  But  if  he  chooses  to  bind  himself  by  a 
personal  covenants  he  is  liable  at  law  for  a  breach 
tiiereof  in  the  same  manner  as  any  other  person, 
although  he  describe  himself  as  covenanting  as 
trustee ;  for,  in  such  case,  the  covenant  binds  him 
personally,  and  the  addition  of  the  words  ^^  as 
trustee^^  is  but  matter  of  description  to  show  the 
character  in  which  he  acts  for  bis  own  protection, 
and  in  no  degree  affects  the  rights  or  remedies  of 
the  other  party.  The  authorities  are  very  elaborate 
on  this  subject.  An  agent  or  executor,  who  cove- 
nants in  his  own  name,  and  yet  describes  himself  as 
agent  or  executor,  is  personally  liable,  for  the  obvious 
reason  that  the  one  has  no  principal  to  bind,  and 
the  other  substitutes  himself  for  his  principal." 

a  Where  a  person  acts  as  agent  he  describes  himself  as  agent. 

for  another,  if  he  executes  a  deed  There  are  numerous  cases  to  be 

for  his  principal*    and  does  not  found  in  the  books  illustrative  of 

mean  to  bind  himself  personally,  this  doctrine  decided  in  the  text 

be  should  take  care  to  execute  Thus   in  Appleton  ▼.    Birks,  (5 

the  deed  in  the  name  of  his  prin-  Eaat^  143.,)  where  the  defendant 

cipal,  and  state  the  name  of  his  entered  into  an  agreement,  under 

principal  only,  in  the  body  of  the  seal,  with  the  plaintiff,  by  the  name 

deed.    White  ▼.  Cuyler,  6  Term  of  T.  B.  of,  &c.,  '*  for,  and  on  the 

Rep.   176.     Wilkes  v.  Back,  2  part  and  behalf  of  the  right  ho- 

Eatt,  142,    The  usual  and  appro-  nourable  Lord  Viscount  Rokeby," 

priate  manner  is  to  sig^  the  deed  and  coTcnanted  for  himself,  his 

*«A.  B.  by  C.  D.,  his  attorney.^  heirs,  executors,  SfC,y    *'on  the 

If,  instead  of  pursuing  this  course,  part  and  behalf  of  the  said  Lord 

the  agent  names  himself  in  the  Rokeby,'*  and  executed  the  agree- 

deed,  and  covenants  in  his  own  ment  in  his  own  name,  it  was  held, 

oame,  he  will  be  personally  liable  that  he  was  personally  liable  on 

on  the  covenants,  notwithstanding  the  covenant.     So  where  a  com- 
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The  reasoning  upon  this  point  disposes^  also,  of      ^z\l. 
the  second  made  at  the  arc|rument.  viz.,  that  the    ^"fT^^^^ 
covenant  being  made  by  Robert  Johnson  and  Elijah      ^•. 
Craig,  oj  trustees^  no  individual  judgment  can  be  ren« 
dered  against  them.     It  is  plain  that  the  judgment  is 
right,  and,  indeed,  there  could  have  been  no  other 
judgment  rendered,  for  at  law  a  judgment  against  a 
trustee  in  such  special  capacity  is  utterly  unknown. 

Having  answered  these  minor  objections,  we  may 
now  advance  to  the  real  controversies  4)etween  the 


miiiee  for  a  Tarapike  corporation  was  held,  that  they  were  person* 
contracted  under  their  own  hands  ally  responsible.  Sumner  v.  WiU 
and  seals,  describing  themselves  liams,  0  ^aa.  Rep.  162.  Thay- 
as  a  committee,  they  were  held  er  v.  Wendall,  1  Gallity  2T. 
personally  responsible*  Tibbctts  In  respect  to  public  agents  a  dis^ 
T.  Walker,  4  J\f(us,  Rep,  59.>.  tinction  has  been  long  asserted, 
So  where  a  person  signed  a  pro-  and  is  now  generally  established  ; 
missory  note  in  his  own  name,  aod»  therefore,  if  an  agent  of  the 
describing  himself  as  guardian,  he  government  contract  for  their  bc- 
was  held  bound  to  the  payment  of  nefit,  and  on  their  behalf,  and  de* 
the  note  in  his  personal  capacity,  scribe  himself  as  sUch  in  the  con- 
Thatcher  t,  Dinsmore,  5  J^au.  tract,  he  is  held  not  to  be  person- 
Rep.  299.  Foster  v.  Fuller,  6  ally  responsible,  although  the 
Jitius,  Rep.  53.  Chilly  on  BiUiy  terms  of  the  contract  migiit,  in 
(Slory^s  Ed.,)  40rf  and  note  ibid,  cases  of  a  mere  private  nature,  in* 
6o  where  administrators  of  an  cs-  volve  him  in  a  personal  responsi- 
tate,  by  proper  authority  from  a  bility.  JVIacbcath  r.  Haldimand. 
court,  sold  the  lands  of  their  in-  1  Term  Rep.  172.  Unwin  r. 
(estate,  and  covenanted  in  tho  Wolseley,  1  Term  Rep.  674. 
deed  *' in  their  capacity  as  admi-  MyKle  r.  Beaver,  1  East,  I3i, 
Distrators/'  that  they  were  seized  Rice  v.  Shute,  1  Eatt,  579. 
of  the  premises,  and  had  good  title  Hodgdon  v.  Dexter,  1  Cranch,  36X 
to  convey  the  same ;  that  the  Jones  v.  Le  Tombe,  3  Dall.  384, 
tame  were  free  of  all  inctunbran*  Brown  v.  Austin,  1  J/om.  Rep, 
ces,  and  that  they  would  warrant  208.  Freeman  v.  OtiSf  9  J^tUt^ 
and  defend  the  same  against  the  Rep.  fZ72.  Sheffield  v.  Walsoii^ 
lawful  claims  of  all  persons )   it  S  CaJne*,  69* 
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1817.  parties.  It  is  con  tended,  that  the  two  covenants  ia 
the  deed  are  so  knit  together,  that  they  are  to  be 
construed  in  connexion,  so  that  the  clause  as  to  an 

Craig.      indemnity  with  other  lands,  in  case  of  an  eviction  by 
a  prior  legal  claim,  is  to  be  applied  as  a  restriction  to 
both  covenants ;  and  if  so,  then  the  action  cannot  be 
sustained,  for  the  declaration  does  not  allege  any 
eviction,   or  any   demand  or  refusal  to  indemnify 
with  other  lands.  ,  There  is  certainly  considerable 
weight  in  thfc  argument.     It  is  not  unreasonable  to 
suppose  that  then  the  parties  had  provided  a  spe- 
cific indemnity  for  a  prior  claim,  they  might  *inean 
to  apply  the  same  indemnity  to  all  the  other  cases 
enumerated  in  the  first  covenant.     But  something 
more  than  the  mere  reasonableness  of  such  a  suppo- 
sition must  exist  to  authorize  a  court  to  adopt  such 
a  construction.     The  covenants  stand  distinct  in  the 
deed,  and  there  is  no  incongruity  or  repugnancy  in 
considering   them   as  independent   of  each  other. 
The  first  covenant  being  only  against  the  acts  and 
incumbrances  under  the  parties  to  the  deed,  which, 
they  could  not   but  know,  they  might  be  willing 
to  become  responsible  to  secure  its  performance  by 
a  pecuniary  indemnity ;  the  second  including  a  war- 
ranty against  the  prior  claims  of  strangers  also,  of 
which  the  parties  might  be  ignorant,   they  might 
well  stipulate  for  an  indemnity  only  in  lands  of  an 
equivalent  value.      The  case  ought  to  be  a  very 
strong  one,  which  should  authorize  a  court  to  create, 
by  implication,  a  restriction  which  the  order  of  the 
language  does  not  necessarily  import  or  justifv.     It 
ought  to  be  one  in  which  no  judicial  doubt  could 
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exist  of  the  real  iDtention  of  the  parties  to  create       lei?. 
such  a  restrictioD.     It  cannot  be  pronounced  that   ^"^p^^ 
such  is  the  present  case ;  and  this  objection  to  the         v. 
declaration  cannot,  therefore,  be  sustained. 

The  remaining  objections  turn  upon  the  sufRciency 
of  the  breach  alleged  in  the  declaration.  It  is  con- 
tended, that  the  covenant  on  which  the  breach  is 
assigned  is  against  the  joint,  and  not  the  several 
acts  and  incumbrances  of  the  parties  to  the  deed, 
and  that,  therefore,  the  breach,  which  states  an  as- 
signment by  John  Craig  and  Robert  Johnson  onljr, 
is  wholly  insufficient.  It  is  certainly  true  that,  in 
terms,  the  covenant  is  aorainst  the  acts  and  incum- 
brances  of  all  the  parties,  and  the  words  "  every  of 
them^^  are  not  found  in  the  deed.  Some  of  the  in- 
cumbrances, however,  within  the  contemplation  of 
the  parties  are  not  of  a  nature  to  be  jointly  created ; 
as,  for  instance,  the  incumbrance  of  dower  and  title 
of  dower.  This  very  strongly  shows  that  it  was 
the  intention  of  the  parties  to  embrace  in  the  cove- 
nant several^  as  well  as  joint  acts  and  incumbrances. 
There  is  also  a  reference  in  the  premises  of  the 
deed  to  a  covenant  for  a  conveyance  previously 
made  by  John  Craig  to  Samuel  M'Craw,  against 
which  it  must  have  intended  to  secure  the  grantees; 
and  if  so,  it  fortifies  the  construction  already  stated. 
If,  therefore,  the  point  were  of  a  new  impression,  it 
would  be  difficult  to  sustain  the  reasoning,  which 
would  limit  the  covenant  to  the  joint  acts  of  all  the 
grantors ;  and  there  is  no  authority  to  support  it 
On  the  contrary,  Meriton^s  case,  though  stated  with 
some  difference  by  the  several  reporters,  seems  te 
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1817.  US  completely  to  sustain  the  position  that  a  covenant 
of  this  nature  ought  to  be  construed  as  including 
several^  as  well  as  Joint  incumbrances,  and  has  cer- 
tainly been  so  understood  by  very  learned  abridgers. 
Meriton's  Case,  JVby,  86.  S.  C.  Popham^  200. 
S.  C.  Latch,  161.  Bac.  Mr.  Covenant,  11.  Conu 
Dig.  Condiiion,(E.)  This  objection,  therefore,  is 
overruled.* 


h  It  may  not^  perhaps,  be  use-  *  tkem*  shall  not  be  taken  joint* 

less  to  the  learned  reader  to  state  \y ;  but  if  either  of  them  disturb 

the  substance  of  Meriton^s  case  the  lessee,  it  is  a  breach  of  the 

as  gfiven  in  the  various  reporters,  condition."    The  case,  therefore, 

In  J^ot^M  Reports^  86.,  the  case  is  as  stated  in  both  of  these  reports, 

thns  succinctly  given :    **  A.  an4  is  substantially  the  same.    But  in 

B.  lease  to  M.  for  years,  and  cove-  Pophavi'9  Reports,  200>)  it  is  re- 
liant that  he  may  claim  without  ported  somewhat  differently.  It 
disturbance,  interruption,  or  in-  is  there  stated  to  be  an  action  of 
cumbrance  by  Viem^  and  an  obli-  covenaAt,  upon  a  covenant  in  an 
gation  was  made  for  performance,  indenture  between  the  plaintifls 
4cc.     A.  makes  another  lease  to  and  their  lessors,   whereby    the 

C.  who  enters,  and  M.  brought  lessors  covenant  to  discharge  them 
debt,  ^.,  (on  the  obligation,)  and  of  all  incumbrances  done  by  them 
by  the  court,  it  is  well,  for  the  or  any  oUverperaon^  and  the  plain- 
covenant  is  broken,  and  *•  them'  tiffs  assign  for  breach  that  one  of 
shall  not  be  taken  jointly  only,  the  lessors  had  made  a  lease.  U 
but  severally  sJsQ.  In  Latch,  161.,  was  moved  in  arrest  of  judgment, 
the  case  stands  as  follows  :  **  Debt  that  the  breach  was  not  well  laid, 
upon  an  obligation.  Two  make  a  ^^  because  it  is  only  laid  to  be  done 
lease  for  years  by  indenture,  and  by  one  of  them,  and  the  covenant 
covenant  that  the  le&see  should  is  to  discharge  them  of  incumbran- 
Qot  be  disturbed,  nor  any  incum-  ces  done  by  them,  which  shall 
brance  made  by  them;  one  of  the  be  intended  joint  incumbrances, 
lessors  made  a  lease  to  a  stranger,  Dodderidge,  J.  The  covenant 
who  disturbed,  ^c.  The  condi-  goes  as  well  to  incumbrance^ 
tion  was  to  perform  covenants,  done  severally  as  jointly,  for 
And  it  was  agreed  by  DonpiE-  it  is  of  all  incumbrances  done 
liiDOK,  JoMES,  and  Whttle,  to  by  them  or  any  other  person ;  and 
\^  ^  bre^  of  tbQ  copdition,  for  s/o  wan  the  opinion  of  aU  the  other 
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Another  exception  is,  that  there  is  no  profert  of  isi?. 
the  assignment  described  in  the  breach,  nor  is  it 
shown  to  have  been  made  for  a  valuable  considera- 
tion. Various  answers  have  been  given  at  the  bar  to  '*'^* 
this  exception;  and  without  deciding  on  others,  it  is 
a  sufficient  answer  that  the  plaintitTis  neither  a  par- 
ty nor  privy  to  the  assignment,  nor  conusant  of  the 
consideration  upon  which  it  was  made,  and  therefore 
is  not  bound  to  make  a  profert  of  it,  or  show  the 
eonsideration  upon  which  it  was  made. 

The  last  exception  is,  that  the  breach  does  not  set 
forth  any  entry  or  eviction  of  the  plaintiff  under  the 
assignment  and  patent  to  John  Hiwkins  Craig.  As- 
suming that  an  averment  of  an  entry  and  eviction  un- 
der an  elder  title  be  in  general  necessary  to  sustain 
an  action  on  a  covenant  against  incumbi-ances,  (on 
which  we  give  no  opinion,)  it  is  clear  that  it  cannot  be 
always  necessary.  If  the  grantee  be  unable  to  ob- 
tain possession  in  consequence  of  an  existing  posses- 
sion or  seisin  by  a  person  claiming  and  holding  under 
an  elder  title,  this  would  certainly  be  equivalent  to 

jtKttces  ;  and,  therefore,  the  ex-  seem  that  the  latter  words,  *<  any 

ceptioD  was  orermled.'*     From  other  person,'*  could  he  properly 

this  last  report,  it  would   seem  held^to  embrace  tbe  lessees,  or 

that  the  coreDaot  was  against  ia«  either  of  them ;  for  **  other*'  is  used 

cnmbraoces,  not  only  of  the  les-  as* exclusive  of  them ;  and,  there- 

•ors,  bat  of  other  per  mom,  and  it  fore,  the  cause  roust  have  turned 

might,  at  first  view,  be  thought  substantially  upon  the  .import  of 

that  some  stress  was  laid  by  the  the  preceding  words,  *'  of  them,'* 

court  upon  the  last  words.     But  i.  e.  whether  embracing  several 

upon  a  carefiil  consideration,  even  as  well  as  joint  incumbrances, 

aupposing    (what    may   well   be  In  this  view  all  the  reports  are 

doabted>  that  Popham's   is  the  consistent,  and  put  the  case  upon 

i^^are  correct  report,  it  would  not  the  real  point  in  controversy. 
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1^17*  an  eviction  and  a  breach  of  the  covenant.  In  the 
DuyaJi  case  at  bar  the  breach  is  assigned  in  a  very  inarti* 
Cnir.  ^^^^'  ^^^  '^^  manner;  but  it  is  expressly  averred,  that 
the  assignment  and  patent  to  John  Hawkins  Oaig 
was  a  prior  conveyance,  which  was  still  in  full  forc6 
and  virtue,  ^^  by  reason  of  which  said  assignment,  pa- 
tent, and  incumbrance,  the  said  William  (the  plain* 
tiff)  hath  been  prevented  from  having  and  enjoying 
all  or  any  part  of  the  premises  above  mentioned.'^ 
We  are  all  of  opinion,  that  upon  general  demurrer^ 
this  must  be  taken  as  an  averment,  that  the  posses- 
sion  of  the  premises  was  legally  withheld  from  the 
plaintiff  by  the  parties  in  possession,  under  the  prior 
title  thus  set  up/ 

Judorment  reversed. 

f  The  usual  oorenants  in  con-  cashire  t.  Glover,  2  Shower^  460. 

▼eyances  of  real  property  by  the  2  Saund.  181,  note  a,    by  Mr. 

grantor  are,  that  be  is  lawfully  Serg^nt  Williams.    Greenby  t. 

seised  id  fee  of  the  premises ;  that  Wilcocks,  2  Johru,  R,  I.     Sedg- 

he  has  good  right  and  title  to  con-  wick  v.  Hollenback,  7  Johns,  R, 

rey  Uie  same ;  that  they  are  free  376.    Marston  v.  Ilobbs,  2  J^Iass, 

if  all  incumbrances ;    that   the  R,  43%     Bender  v.  Frombergerv 

grantor,  his  heirs,  &o.  will  war-  4  Dall.  436.     Pollard  y,  Dwight, 

rant  and  defend  the  same  to  the  4  Cranck^  421.      The  covenant 

grantee,  his  heirs,  &c.  against  the  for  quiet  enjoyment  is  not  broken, 

lawful  claims  of  all  persons.    The  unless  some    particular    act    is 

manner  of  aissigning  breaches  up-  shown,  by  which  the  plaintiff  is 

on  these  covenants  deserves  the  interrupted;  and,   therefore,  it  is 

attention  of  all  persons  who  aspire  necessary    to    set    forth  in   the 

to  a  reasonable  knowledge  of  the  breach,  assigned   in  the  declara- 

duties  of  special  pleaders.  Incase  tion,  an  actual  eviction  or  distur- 

of  the  covenants  of  seisin  and  of  banco    of  the  possession  of  the 

good  right  and  tide  to  convey,  it  grantee.     Francis*  case,  8  Rep. 

ia  sufficient  to  allege  the  breach  91.  a.  6  Anon,  Com,  72.228.    2 

by  negativing  the  words  of  the  CO-  Saund,  181.  note.    Wuldron  r. 

Tenant    Bradshaw't  case,  9  Co.  M'Carty,  3  Johns,  R,  471.  Kortz 

60  b.  S.  C.  Cro.  Jae.  304.   Lao-  v.  Carpenter,  ^  Johns.  R.  120, 
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And  wliere  the  erictioa  or  dis-  too  ▼.Proprietors  of MiD0t,3Jtf(tft.         18I7, 
tarbance  is  by  a  straoger,  it  is  jR.    464.      Bearce   ▼.  JacksoB, 
further  necessary  to  alleg^e  that  4  Jda»s,  R.  408.    In  respect  to  the 
the  erictioo  was  by  a  Itno^u/ title,  corenant  against  iocumbrancesy 
Holden  r.  Taylor,  Hob.  19.    Fos-  it  seemed  admitted  by  Mr.  Chief 
terr.  Pier9on.4  T.  it.  617.  Hodg-  Justice  Parsons,  in  Marston  ▼. 
■on  ▼.  the  E.  I.  Company,  9T.IL  Hobbs,  2  Jlau,  R.  433.  that  there 
S81.     Greenby  ▼.   Wiloocks,   2  was  no  authority  dhrectly  in  point ; 
Johns.  R,  I.  Folliard  r*  Wallace,  but  he  held,  that  in  principle  it 
S  Joluu.  R*  305.  Kent  v.  Welsh,  was  analogous  to  a  corenant  for 
7  Johns.  R,  258.     Vanderkaar  ▼.  quiet  enjoyment ;  and  said,  that  in 
Vanderkaar,  11  Johns.  JR.   122.  the  entries,  the  incumbrance  is 
Iflarston  ▼.  Hobbs,  2  Mass.  R,  spedatty  alleged  in  the  count.  See, 
433.     Bat  it  iM  not  necessary  to  also,  Bickford  v.  Page,  2  Mass. 
sdlege  the  ewiciion  to  he  by  legal  R.  455.    It  does  not,  however, 
process.  2  Sound.  181.  note.  Foe-  seem  necessary  to  allege  an  ous- 
ter r.  Pierson,  4  T.  R.  617.  620.  ter  or  eyiction,  on  the   breach  of 
iind  where  the  covenant  is  that  a  corenant  against  incumbrances; 
the  grantee  shall  enjoy,  without  but  only  to  allege  the  special  in- 
the  interroption   of  the  grantor  curobrance  as  a  good  and  subsist- 
himself^  his  heirs,  or  executors,  it  ing  one.    Prescott  ▼.  Tnienaan,  4 
it  held  to  be  a  sufficient  breach  to  Mass.  R.  629.    And  a  paramount 
ailege  that  be  or  his  heirs  or  ex-  title  subsisting  in  a  third  person, 
•CQtors  entered,  without  showing  is    an  incumbrance    within    the 
it  to  be  a  lawful  entry  or  setting  meaning  of  the  covenant.     Pres- 
forth  his  title  to  enter.    Lloyd  v.  cot  v.  Trueman,  4  Mass.  R,  627. 
Tomkies,  1  T.  R.  671,  and  cases  So  a  public  town  way  is,  in  legal 
cited.  2  Sasmd.  181.  note.     Sedgw  contemplation,    an  incumbrance 
wick  V.  HoUenback,  7  Johns.  R.  on  the  land  over  which  it  is  laid. 
376.  The  covenant  of  general  war-  Kellogg  v.  Ingersoll,  2  Mass.  R. 
maty  is  governed  by  the  same  rules;  87.    See  Ellis  v.  Welsh,  6  Mass. 
for  the  grantee  must  assign  as  a    iZ.  246. 

breach  an  ouster  or  eviction  by  a  There  is  some  diversity  of  opin- 

pnnmoQBt  legal  title.  Greenby  v.  ion  as  to  the  damages  recoverable 

Wiloocks,  2  Johns.  R.  1.    Fol-  upon  a  breach  of  these  several  co- 

liard  V.  Wallace,  2  JoAni.  12. 395.  venants.    Upon  the  covenants  of 

Kent  V.  Welsh,  7  Johns.  R.  258.  seisin,  and  of  good  right  and  title 

Sedgwick  v.  HoUenback,  7  Johns,  to  convey,  it  is  held  by  the  courts 

A  376.  Vanderkaar  v.  Vander-  of  New-York  and  Pennsylvania 
liaar,  11  Johns.  R.  122.  Marston,  that  the  grantee  is  entitled  to  the 
v.Hobbt,2«Waff.il.433.  Emer-    purchase  money  and  interest  frodi 
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1817.        ^^  ^^^  of  the  purchase.  Staats  r.  ranty,  the  rule  ofdainag^ef  ailopi* 

Ten  Ejck's  executors,  3  Cainest  ed  ia  New- York  and  PeoDsylT^' 

■ 

111.    Pitcher  v,  LiviagstoQ,   4  nia  is  to  give  the  purchase  money 

Johnt  R.  J .    Bender  v.   From-  with  interest  and  the  costs  of  tha 

bei^r,  4  Doll,  441.    The  same  prior  suit ;  but  no  allowance  is 

rule  has  been  adopted  in  Massa*  made  for  the  value  of  any  im« 

chusetts.      Bickford  y.  Page,  2  provements.  Staats  v.  Ten  Eyck*s 

J^(U9, IL 4SS,  Marston ▼.  Hobbs,  executors,  3  Cainet,  111.  Pitch- 

2  Mcus.  R,  433.  Caswell  v.  Wen-  er  r.  Livingston,  4  Johns,  Rep.  1» 
dall,  4  t^OM. /2.  108.  But  if  the  Spen cer,  J.  dissenting.  Bennetr. 
grantee  has  actually  enjoyed  the  Jenkins,  13  «foAn«.  i2^.  50.  Ben- 
lands  for  a  long  time,  the  purchase  der  ▼.  Fromberger  4  Dall.  44\, 
money  and  interest  for  a  term  not  The  same  rule  has  been  adopted 
exceeding  six  years  prior  to  the  in  Tennessee.  5  HfiiPt  Americaaf 
time  of  eviction  is  given ;  for  the  Law  Joum,  330.  But,  ia  rela- 
grantee,  upon  a  recovery  against  tion  to  covenants  of  warranty,  the« 
him,  is  liable  to  account  for  the  courts  of  Massachusetts  have 
mesne  profits  for  that  period  only,  adopted  a  different  rule,  and  al- 
Staats  V*  Ten  Eyck^s  executors,  lowed  the  damages,  or,   in  other 

3  Caincs,  R»  111.  Oaulkins  v.  words,  the  value  of  the  property 
Hams,  9  Johnt,  R,  324.  Bennet  at  the  time  of  eviction.  Gore  v. 
w,  Jenkins,  13  Johnt,  R,  50.  As  Brazier,  3  Mast,  Rep.  523.  And 
to  the  covenant  against  incum-  the  same  rule  appears  to  be  adopt- 
brances,  it  seems  generally  held,  ed  in  South  Carolina.  Liber  et 
that  the  grantee  is  entitled  to  no-  ux,  v.  Parsons,  1  Bay^  19.  Gue* 
minal  damages  onlv,  unless  he  ex-  rard's  executors  v.  Rivers,  1 
tinguish  the  incumbrance ;  and  if  Bay,  265.  And  in  Virginia* 
he  extinguish  it  for  a  reasonable  Mills  v.  Bell,  3  CalL  3?6.  Hum- 
and  fair  price,  he  is  entitled  to  re-  phrey^s  administrators  v.  M*CleD- 
oover  that  sum  with  interest  from  achan's  administrators,  1  Jifunf, 
the  time  of  payment.  Delaverg^ne  493.  And  in  Connecticut.  Hors- 
V.  Norris,  7  Johnt.  Rep,  3.38.  ford  v.  Wright,  Kirby,  3.  Where 
Hullv.  Dean,  13  JoAnf./2</r.  105.  there  is  a  failure  of  title,  as  to 
Prescott  V.  Freeman,  4  JlfoM.  part  only  of  the  land  granted,  it 
Rep,  ^27,  And  the  costs,  if  any,  has  been  held  that  the  grantee 
to  which  he  has  been  put  by  an  cannot  recover  back  the  whole 
action  against  him  on  account  consideration  money.  If  the  title 
of  the  incumbrance.  Waldo  v.  has  failed  as  to  an  individcd  part 
Long,  7  Johnt,  Rep,  173.  In  of  an  entire  tract,  the  grantce^s 
respect  to  the  covenant  for  quiet  entitled  to  a  like  proportion  of  ihe 
enjoyment  and  of  general  war-  consideration,  but  if  it  be  of  a 


OF  THE  UNITED  STATES.  69 

■pecifif^proportioDortbetrmct,the  4MiiuU    Sf  Selw.  SS.    And  see        IBM. 

*^tuM^ea  are  to  be  apportioned  Kingdon  ▼.  Noble,   1  JUaule  ^T     ^^TS^*^^ 

according  to  the  measure  of  value  5e/t9.  355.    Chamberlain  ▼.  Wil-       Dufall 

between  the  land  lost  and  the  land  liamson,  2  J^aule  4r  Selw.  408.        ^^\ 

presenred  ;  that  is,  the  portioa  of  King  v.  Jones,  5  Taunt.  418.  8. 

the  consideration  money  to  be  re-  C.  I  JiarthatCt  Rep,  107. 

covered  is  to  be  in  the  same  ra«  By  the  Roman  law,  and  the  codes 

lio  to    the  entile  consideration  which  have  been  derived  from  it» 

that  the  iraloe  of  the  part,  as  to  in  case  the  vendee  is  evicted  he  has 

which  the  title  has  failed,  is  to  the  a  right  to  demand  of  the  vendor, 

▼aloe  of  the  whole  tract.  Morris  1st.   The  restitution  of  the  price. 

T.  Phelps.  5  Jo^nt.  Rep.  49.  3d.  That  of  the  fruits,  or  mesne 

In  respect  to  these  covenants  profits,  in  case  the  vendee  has 

ranniog  with  the  land,  it  has  been  been  obliged  to  account  for  them 

held  in  New- York  and  Massachu-  to  the  owner.    3d.  The  costs  and 

actts,  that  if  the  grantor  be  not  expenses  incurred  both  in  the  suit 

seised,  at  the  time  of  conveyance,  on  the  warranty  and  the  prior  suit 

the  covenant  of  seisin  is  immedi-  of  the  owner,  by  whom  the  vendee 

ately  broken,  and  no  action  can  has  been  evicted.    4th.  Damages 

be  brought  by  the  assignee  of  the  and  interest  with  the  expenses  le* 

grantee  against  the  grantor ;  for  gaily    incurred.      Pothier^     De 

after  the  covenant  is  broken,  it  is  Fente,  ^09.  118.  1^.  128.  130. 

a  chose  io  action,  and  incapable  of  Code  ^apoleon^  lAe,  3.  til,  6.  art, 

suBsignoient      Greenby   v.   Wil-  1630.  De  la  Venie.    The  vendee 

cocks,  2  Johns,  Rep,  1.  Bickford  has  likewise  a  right  to  recover 

T.  Page,  t  ,Ar«tf.  Rep,  455.  But  in  from  the   vendor,    not  only  the 

a  recent  case  in  England,  a  dif-  value  of  all  improvements  made 

forent  doctrine  was  held ;  and  it  by  the  former,  but  also  the  in- 

was  adjudged  that  such  a  cove*  creased  value,  if  any,  which  the 

sant    runs  with  the   land,  and  property  may  have  acquired  in-  . 

though  broken  in  the  time  of  a  tes*  dependently  of  the  acts  of  the 

taior,  is  a  continuing  breach  in  the  purchaser.  1  Domat.  17,  eec,  15. 

time  of  his  devisee,  and  it  is  suffi-  16.  Pothier^  De  la  VerUe,   JVot. 

dent  to  allege  ibr  damage,  that  132,  133.  Code  ^apolcon^  La* 

thereby  the  lands  are  of  less  value  3.  <il.  6.   art  1633,1634,   De  ia 

Io  the  devisee,  and  that  he  is  pre-  VerUe.    Digest  of  the  Civil  LaM9 

vented  from  selling  them  so  ad-  ofLouitiana^  355. 
vantigeonsly.  Kingdon  v.  Noble, 
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(cOMMOir  LAW.) 

CooLiDGE  et  aL  V.  Payson  et  al« 


Feb.  2lBt. 


A  letter,  written  withio  a  reasoDable  time  before  or  after  the  date  of  a 
•  bill  of  exchange,  describiog  it  in  terms  not  to  be  mistaken,  and 
promising^  to  accept  it,  is,  if  shown  tQ  the  person  who  al'terwards 
takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance  bind- 
ing the  person  who  makes  the  promise. 

This  cause  was  argued  by  Mr.  Swann,  for  the  plain- 
tiff in  error,  and  by  Mr.  Winder^  for  the  defendant. 

Mr.  Ch.  J.  Marshall  delivered  the  opinion  of 
the  court. 

This  suit  was  instituted  by  Payson  &  Co.,  as  en- 
dorsers of  a  bill  of  exchange,  drawn  by  Cornthwaite 
&  Gary,  payable  to  the  order  of  John  Randall, 
against  Coolidge  &c  Co.  as  the  acceptors. 

At  the  trial  the  holders  of  the  bill,  on  which  the 
name  of  John  Randall  was  endorsed,  offered,  for  the 
purpose  of  proving  the  endorsement,  an  affidavit  made 
by  one  of  the  defendants  in  the  cause,  in  order  to 
obtain  a  continuance,  in  which  he  referred  to  the  bill 
in  terms  which,  they  supposed,  implied  a  knowledge 
on  his  part  that  the  plaintiffs  were  the  rightful  hold- 
ers. The  defendants  objected  to  the  bill's  going  to 
the  jury  without  further  proof  of  the  endorsement ; 
but  the  court  determined  that  it  should  go  with  the 
affidavit  to  the  jury,  who  might  be  at  liberty  to  infer 
from  thence  that  the  endorsement  was  made  by  Ran- 
dall.    To  this  opinion  the  counsel  for  the  defendants 
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in  the  circuit  court  excepted,  and  this  court  Is  di«      isir. 
Yided  on  the  question  whether  the  exception  ought 
to  be  sustained. 

On  the  trial  it  appeared  that  Coolidge  &  Co.  held 
the  proceeds  of  part  of  the  cargo  of  the  Hiram, 
claimed  by  Cornthwaite  &  Gary,  which  had  been  cap- 
tured and  libelled  as  lawful  prize.  The  cargo  had 
been  acquitted  in  the  district  and  circuit  courts,  but 
from  the  sentence  of  acquittal,  the  captors  had  ap- 
pealed to  this  court.  Pending  the  appeal  Corn- 
thwaite &  Co.  transmitted  to  Coolidge  &  Co.  a  bond  of 
indemnity,  executed  at  Baltimore  with  scrolls  in  the 
place  of  seals,  and  drew  on  them  for  two  thousand 
seven  hundred  dollars.  This  bill  was  also  payabl* 
to  the  order  of  Randall,  and  endorsed  by  him  to  Pay- 
son  &  Co.  It  was  presented  to  Coolidge  &  Co.  and 
protested  for  non-acceptance.  After  its  protest 
Coolidge  &  Co.  wrote  to  Cornthwaite  &  Car)'  a  letter, 
in  which,  after  acknowledging  the  receipt  of  a  letter 
from  them,  with  the  bond  of  indemnity,  they  say, 
^^  This  bond,  conformably  to  our  laws,  is  not  execu- 
ted as  it  ought  to  be ;  but  it  may  be  otherwise  in 
your  state.  It  will  therefore  be  necessary  to  satisfy 
us  that  the  scroll  is  usual  and  legal  with  you  instead 
of  a  seal.  We  notice  no  seal  to  any  of  the  signa- 
tures." "We  shall  write  our  friend  Williams  by 
this  mail,  and  will  state  to  him  our  ideas  respecting 
the  bond,  which  he  will  probably  determine.  If  Mr. 
W.  feels  satisfied  on  this  point,  he  will  inform  you, 
and  in  that  case  your  draft  for  two  thousand  dollars 
will  be  honoured." 

On  the  same  day  Coolidge  &  Co.  addressed  a  let- 
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18 IT.  (er  to  Mr*  Wiliiams,  in  which,  after  referring  to  him 
^"^^^^^^  *he  question  respecting  the  legal  obligation  of  the 
V.  scroll,  thej  saj,  ^'  You  know  the  object  of  the  bond^ 
and,  of  course,  see  the  propriety  of  our  having  one 
not  only  legal,  but  signed  by  sureties  of  unquestion* 
able  responsibility,  repccting  which,  we  shall 
wholly  rely  on  your  judgment.  You  mention  the 
last  surety  as  being  responsible ;  what  think  you  of 
the  others  ?" 

In  his  answer  to  this  letter,  Williams  says,  ^^  I  am 
assured,  that  the  bond  transmitted  in  my  last  is  su0i« 
cient  for  the  purpose  for  which  it  was  given,  provi- 
ded the  parties  possess  the  means ;  and  of  the  last 
signer,  I  have  no  hesitation  in  expressing  my  firm  be* 
lief  of  his  being  able  to  meet  the  whole  amount  him* 
self.  Of  the  principals  I  cannot  speak  with  so  much 
confidence,  not  being  well  acquainted  with  their  re- 
sources. Under  all  circumstances,  I  should  not  feel 
inclined  to  withhold  from  them  any  portion  of  the 
funds  for  which  the  bond  was  given." 

On  the  day  on  which  this  letter  was  written, 
Cornlhwaite  &  Gary  called  on  Williams,  to  inquire 
whether  he  had  satisfied  Coolidge  &  Co.  respecting 
the  bond.  Williams  stated  the  substance  of  the  let- 
ter he  had  written,  and  read  to  him  a  part  of  it.  One 
of  the  firm  of  Payson  &  Co.  also  called  on  him  to 
make  the  same  inquiry,  to  whom  he  gave  the  same 
information,  and  also  read  from  his  letter-book  the 
letter  he  had  written. 

Two  days  after  this,  the  bill  in  the  declaration 
mentioned,  was  drawn  by  Cornthwaite  &  Cary,  and 
paid  to  Payson  &  Co.  in  part  of  the  protested  bill  of 
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2,700  dollars,  by  whom  it  was  presented  to  Coolidge       is  17. 
&  Co.,  who  refused  to  accept  it,  on  which  it  was  pro- 
tested, and  this  action  brought  by  the  holders. 

On  this  testimony^  the  counsel  for  the  defendants 
insisted  that  the  plaintiffs  were  not  entitled  to  a  ver* 
diet ;  but  the  court  instructed  the  jury,  that  if  they 
were  satisfied  that  Williams,  on  the  application  of  the 
plaintiffs,  made  after  seeing  the  letter  from  C  oolidge 
&  Co.  to  Cornthwaite  &  Gary,  did  declare  that  h^ 
was  satisfied  with  the  bond  referred  to  in  that  letter, 
as  well  with  respect  to  its  execution,  as  to  the  suffi- 
dency  of  the  obligors  to  pay  the  same ;  and  that  the 
plaintiffs,  upon  the  faith  and  credit  of  the  said  de- 
claration, and  also  of  the  letter  to  Cornthwaite  ic 
Cary,  and  without  having  seen  or  known  the  con* 
tents  of  the  letter  from  Coolidge  &  Co.  to  WilliamSy 
did  receive  and  take  the  bill  in  the  declaration  men* 
tioned,  they  were  entitled  to  recover  in  ti\e  present 
action ;  and  that  it  was  no  legal  objection  to  such  re- 
covery that  the  promise  to  accept  the  present  bill 
was  made  to  the  drawers  thereof,  previous  to  the 
existence  of  such  bill,  or  that  the  bill  had  been 
taken  in  part  payment  of  a  pre-existing  debt,  or  that 
the  said  Williams,  in  making  the  declarations  afore^ 
said,  did  exceed  the  private  instructions  given  to  him 
by  Coolidge  &  Co.,  in  their  letter  to  him. 

To  this  charge,  the  defendants  excepted  ;  a  ver- 
dict was  given  for  the  plaintiffs,  and  judgment  ren- 
dered thereon,  which  judgment  is  now  before  this 
court  on  a  writ  of  error. 

The  letter  from  Coolidge  &  Co.  to  Cornthwaite 
frCary  contains  no  reference  to  their  letter  to  Wil- 
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1817.  liams  which  might  suggest  the  necessity  of  seeing 
^^^^J^^^  that  letter,  or  of  obtaining  information  respecting  its 
^'  contents.  They  refer  Cornthwaite  &  Cary  to  Wil- 
liams, not  for  the  instructions  they  had  given  him, 
but  for  his  judgment  and  decision  on  the  bond  of  in- 
demnity. Under  such  circumstances,  neither  the 
drawers  nor  the  holders  of  the  bill  could  be  requir- 
ed to  know,  or  could  be  affected  by,  the  private  in- 
structions given  to  Williams.  It  was  enough  for 
them,  after  seeing  the  letter  from  Coolidge  &  Co.  to 
Cornthwaite  &  Cary,  to  know  that  Williams  was 
satisfied  with  the  execution  of  the  bond  and  the  suf- 
ficiency of  the  obligors,  and  had  informed  Coolidge 
&  Co.  that  he  was  so  satisfied. 

This  difficulty  being  removed,  the  question  of  law 
which  arises  from  the  charge  given  by  the  court  to 
the  jury  is  this :  Does  a  promise  to  accept  a  bill 
amount  to  an  acceptance  to  a  person  who  has  taken 
it  on  the  credit  of  that  promise,  although  the  promise 
was  made  before  the  existence  of  the  bill,  and  al- 
thou<[;h  it  is  drawn  in  favour  of  a  person  who  takes 
it  for  a  pre-existin£f  debt  ? 

In  the  case,  of  Pillans  &  Rose  v.  Van  JVIierop  & 
Hopkins,  (3  jBtirr,  1663,)  the  credit  on  which  the 
bill  was  drawn  was  given  before  the  promise  to  ac- 
cept was  made,  and  the  promise  was  made  previous 
to  the  existence  of  the  bill.  Yet  in  that  case,  after 
two  ar<ruments,  and  much  consideration,  the  court  of 
kins:^s  bench,  (all  the  judges  being  present  and  con- 
curKu^  in  opinion,)  considered  the  promise  to  accept 
as  an  acceptance. 

Betwoen  this  case  and  that  under  the  considera- 
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tion  of  the  court,  no  essential  distinction  is  perceived.      1817. 
But  it  is  contended,  that  the  authority  of  the  case  of 
Pillans  &  Rose  y.  Van  Mierop  &  Hopkins  is  impaired 
bj  subsequent  decisions. 

In  the  case  of  Pierson  v.  Dunlop  et  ciL  (Cowp»  57 1.) 
the  bill  was  drawn  and  presented  before  the  condi- 
tional promise  was  made  on  which  the  suit  was  insti- 
tuted. Although,  in  that  case,  the  holder  of  the  bill 
recovered  as  on  an  acceptance,  it  is  supposed  that  the 
principles  laid  down  by  Lord  Mansfield,  in  delivering 
his  opinion,  contradict  those  laid  down  in  Pillans 
&  Rose  V.  Van  Mierop  &  Hopkins.  His  lordship  ob* 
serves,  ^^  It  has  been  truly  said,  as  a  general  rule, 
that  the  mere  answer  of  a  merchant  to  the  drawer  of  a 
bill,  saying,  ^  he  will  duly  honor  it,^^  is  no  acceptance, 
unless  accompanied  with  circumstances  which  may 
induce  a  third  person  to  take  the  bill  by  endorsement; 
but  if  there  are  any  such  circumstances,  it  may 
amount  to  an  acceptance,  though  the  answer  be  con- 
tained in  a  letter  to  the  drawer.'' 

If  the  case  of  Pillans  &  Rose  v.  Van  Mierop  & 
Hopkins  had  been  understood  to  lay  down  the  broad 
principle  that  a  naked  promise  to  accept  amounts  to 
an  acceptance,  the  case  of  Pierson  v.  Dunlop  certain- 
ly narrows  that  principle  so  far  as  to  require  addi- 
tional circumstances  proving  that  the  person  on 
whom  the  bill  was  drawn,  was  bound  by  his  promise, 
either  because  he  had  funds  of  the  drawer  in  his 
hands,  or  because  his  letter  had  given  credit  to  the 
bill,  and  induced  a  third  person  to  take  it. 

It  has  been  argued,  that  those  circumstances  to 
which  Lord  Mansfield  alludes,  must  be  apparent  on 
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1817.  the  face  of  the  letter.  But  the  court  can  perceiye 
no  reason  for  this  opinion.  It  is  neither  warranted 
by  the  words  of  Lord  Mansfield,  nor  by  the  circum- 
stances of  the  case  in  which  he  used  them*  ^  The 
mere  answer  of  a  merchant  to  the  drawer  of  a  bill, 
saying  he  will  duly  honor  it,  is  no  acceptance  unless 
accompanied  with  circumstances,^  &c.  The  answer 
must  be  ^^  accompanied  with  circumstances  f '  but  it  is 
not  said  that  the  answer  must  contain  those  circum* 
stances.  In  the  case  of  Pierson  v.  Dunlop,  the  an- 
swer did  not  contain  those  circumstances.  They  were 
not  found  in  the  letter,  but  were  entirely  extrinsic. 
Nor  can  the  court  perceive  any  reason  for  distinguish- 
ing between  circumstances  which  appear  in  the  letter 
containing  the  promise,  and  those  which  are  derived 
from  other  sources.  The  great  motive  for  constru- 
ing a  promise  to  accept,  as  an  acceptance,  is,  that  it 
gives  credit  to  the  bill,  and  may  induce  a  third  person 
to  take  it  It  the  letter  be  not  shown,  its  contents, 
whatever  they  may  be,  can  give  no  credit  to  the  bill ; 
and  if  it  be  shown,  an  absolute  promise  to  accept  will 
give  all  the  credit  to  the  bill  which  a  full  confidence 
that  it  will  be  accepted  can  give  it.  A  conditional 
promise  becomes  absolute  when  the  condition  is  per- 
formed. 

In  the  case  of  Mason  v.  Hunt,  {Doug.  296.,)  Lord 
Mansfield  said,  ^  there  is  no  doubt  but  an  agreement 
to  accept  may  amount  to  an  acceptance ;  and  it  may 
be  couched  in  such  words  as  to  put  a  third  person 
in  a  better  condition  than  the  drawee.  If  one  maut 
to  give  credit  to  another,  makes  an  absolute  promise 
to  accept  his  billi  the  drawee,  or  any  other  person, 
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may  show  such  promise  upon  the  exchange,  to  get      isiY. 
credit,  and  a  third  person,  who  should  advance  his 
money  upon  it,  would  have  nothing  to  do  with  the 
equitable  circumstances  which  might  subsist  between 
the  drawer  and  acceptor." 

What  is  it  that  "  the  drawer,  or  any  other  person, 
may  show  upon  the  exchange  ?"  It  is  the  promise 
to  accept — the  naked  promise.  The  motive  to  this 
promise  need  not,  and  cannot  be  examined.  The 
promise  itself,  when  shown,  gives  the  credit ;  and 
the  merchant  who  makes  it  is  bound  by  it. 

The  cases  cited  from  Cowper  aud  Douglass  are, 
it  is  admitted,  cases  in  which  the  bill  is  not  taken  for 
a  pre-existing  debt,  but  is  purchased  on  the  credit 
of  the  promise  to  accept.  But  in  the  case  of  Pillans 
V.  Van  Mierop,  the  credit  was  given  before  the  pro- 
mise was  received  or  the  bill  drawn ;  and  in  all  cases 
the  person  who  receives  such  a  bill  in  payment  of  a 
debt,  will  be  prevented  thereby  from  taking  other 
means  to  obtain  the  money  due  to  him.  Any  in- 
gredient of  fraud  would,  unquestionably,  affect  the 
whole  transaction ;  but  the  mere  circumstance,  that 
the  bill  was  taken  for  a  pre-existing  debt  has  not 
been  thought  sufficient  to  do  away  the  effect  of  a 
promise  to  accept 

In  the  case  of  Johnson  and  another  v.  Collins, 
(1  East,  98.,)  Lord  Kenyon  shows  much  dissatisfac-* 
tion  with  the  previous  decisions  on  this  subject ;  but 
it  is  not  believed,  that  the  judgment  given  in  that 
case  would,  even  in  England,  change  the  law  as 
previously  established.     In  the  case  of  Johnson  v. 

Vol.  H.  K 
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1817.  Collins,  the  promise  to  accept  was  in  a  letter  to  the 
^'^T^'fy^  drawer,  and  is  not  stated  to  have  been  shown  to  the 
V-  endorser.  Consequently,  the  bill  does  not  appear 
to  have  been  taken  on  the  credit  of  that  promise. 
It  was  a  mere  naked  promise,  unaccompanied  with 
circumstances  which  might  give  credit  to  the  bill. 
The  counsel  contended,  that  this  naked  promise 
amounted  to  an  acceptance ;  but  the  court  deter- 
mined otherwise.  In  giving  his  opinion,  Le  Blanc,  J., 
lays  down  the  rule  in  the  words  used  by  Lord 
Mansfield,  in  the  case  of  Pierson  v.  Dunlop ;  and 
Lord  Kenyon  said,  that  ^^  this  was  carrying  the  doc- 
trine of  implied  acceptances  to  the  utmost  verge  of 
the  law  ;  and  he  doubted  whether  it  did  not  even  go 
beyond  it."  In  Clarke  and  others  v.  Cock,  (4  East^ 
57.,)  the  judges  again  express  their  dissatisfaction  with 
the  law  as  established,  and  their  regret  that  any  other 
act  than  a  written  acceptance  on  the  bill  had  ever 
been  deemed  an  acceptance.  Yet  they  do  not  un- 
dertake to  overrule  the  decisions  which  they  disap- 
prove. On  the  contrary,  in  that  case,  they  unani- 
mously declared  a  letter  to  the  drawer  promising 
to  accept  the  bill,  which  was  shown  to  the  person 
who  held  it,  and  took  it  on  the  credit  of  that  letter, 
to  be  a  virtual  acceptance.  It  is  true,  in  the  case 
of  Clark  v.  Cock,  the  bill  was  made  before  the 
promise  was  given,  and  the  judges,  in  their  opi- 
nions, use  some  expressions  which  indicate  a 
distinction  between  bills  drawn  before  and  after 
the  date  of  the  promise;  but  no  case  has  been 
decided  on  this  distinction;    and  in   Pillans  and 
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'Rose  V.  Van  Microp  and  Hopkins,  the  letter  was      ]8i7. 
written  before  the  bill  was  drawn. 

The  court  can  perceive  no  substantial  reason  for 
this  distinction.  The  prevailing  inducement  for  con- 
sidering a  promise  to  accept,  as  an  acceptance,  is  that 
credit  is  thereby  given  to  the  bill.  Now,  this  credit 
is  given  as  entirely  by  a  letter  written  before  the 
date  of  the  bill  a^  by  one  written  afterwards. 

It  is  of  much  importance  to  merchants  that  this 
question  should  be  at  rest  Upon  a  review  of  the 
cases  which  are  reported,  this  court  is  of  opinion, 
that  a  letter  written  within  a  reasonable  time  before 
or  after  the  date  of  a  bill  of  exchange,  describin'r  it 
in  terms  not  to  be  mistaken,  and  promising  to  accept 
it,  is,  if  shown  to  the  person  who  afterwards  takes 
the  bill  on  the  credit  of  the  letter,  a  virtual  accept- 
ance binding  the  person  who  makes  the  promise. 
This  is  such  a  case.  There  is,  therefore,  no  error 
in  the  judgment  of  the  circuit  court,  and  it  is  affirmed 
with  costs. 

Jud^jmcnt  affirmed 

a  By  tbe  French  law,  the  ac-  which  might   he  drawn  from   it 

eeptance  of  a  bill  of  cxchnnge  that  the  law  meant  to  prohibit  the 

mast  be  in  writing,  and  signed  by  acceptance  of  a  bill  by  a  letter 

the  party  accepting  it.     Ordon-  promising  to   accept  (/>«r  Idire 

nance  de  1673,  <//.  5.  arL  2.  Code  mMce.)     "  L^arvcptation  est  or- 

de  Commerce^  Hv.   I.  til,  8.  art  dinnirement  donn6  sur  la  Uttre  de 

J  22.     It  appears    by  the  discus-  change  mtme ;  mau  beaucoup  d*nu^ 

sioos  ID  tbe  coaocil  of  state  in  teurt  ctrangertj  et  surtout  Iff  doc- 

drawing  up  the  new  Commercial  tears  Htdlandciis,»^lleman<ls,rt  Es- 

Code,  that  no  provision  requinng  pagnolsy  penttent  qu'elle  peut  nusH 

tbe  acceptance  to  be  written  on  itredonnS  par  lettre  missive.  CtUe 

tbe  bill  itself  was  inserted,  in  or-  opinvm  a  ^U  adopUe  parle  conseil 

der  to  avoid  a  mistaken  inference  d'cttUt  et  se  trouve  cvnsacr^e  par 
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1817.  Particle  qui  noM  occttpe.  En  fffet,  more  limited  applicatioa  of  the 
\^^v«^^  d^un  coUf  U  a  eviU  de  dire  dans  cet  principle  may  seem  to  be  indica- 
Tue  Dos  article  que  V acceptation  teraUdon-'  ted.  But  upon  an  iospection  of 
Hermaoog,  ^^  ^^  ^  ^^^^.^  ^^  ckar^ey  de  peur  thatiCa«e,  it  will  be  found  that  the 
de  paroitre  itablir  une  rigle  abtO'  supreme  court  of  New-York  de- 
lue  de  laquelle  on  te  teraitfaU  une  dined  expressing  any  opinion  up- 
Jinnon'recevoir  contrePacceptation  on  the  question  whether  a  pro- 
par  letlres  mimves.  D*%m  autre  mise  to  accept  a  bill  not  in  eue 
c6tS,  le  conM^a  penMi  quCf  puisque  would  amount  to  ^  acceptance, 
ia  hi  n*exclut  pat  Pacceptation  and  whether  an  endorsee  could 
par  lettre  mittive^  on  en  conclueroU  avail  himself  of  such  promise  and 
natureUemeni  qu'elle  la  permelJ*^  maiutaio  an  action  on  the  bill 
Esprit  dn  Code  de  Commerce,  par  against  the  drawee.  The  su- 
J.  Gt.  Locre,  tom.  S.  p.  89.  preme  court  of  Massachusetts 
Such  is  the  law  of  France  on  also,  in  the  case  of  Wilson  r.  Cle- 
tbis  subject.  That  of  England  is  roents,  (3  Jlfofi,  Rep,  1.,}  avoid- 
fully  analyzed  in  the  above  opi-  ed  a  determination  of  the  question 
Dion.  In  the  tribunals  of  our  own  whether  a  promise  to  accept  be- 
country,  the  first  case  which  oe-  fore  the  bill  was  drawn,  amounted 
curs  on  the  subject,  is  that  of  to  an  acceptance,  because  the  bill 
M*Kim  V.  Smith  et  al.  (1  HalPt  was  not  drawn  in  due  season  after 
Imw  Journal^  486.,)  in  which  the  the  promise  was  made.  But  the 
doctrine  of  the  above  opinion  is  above  decision  in  the  text  may  bo 
fully  recognised.  The  next  is  considered  as  settling  the  law  of 
that  of  M'Evers  v.  Mason,  (10  the  country  on  tliis  subject. 
Johns.  Rep.  207.,)  in  which  a 


(frize.) 

The  Dos  Hermanos — Grcc;i,  Claimant. 

In  prize  causes,  the  evidence  to  acquit,  or  condemn,  must  come,  in  the 
first  instance,  from  the  papers  and  crew  of  the  captured  ship. 

It  is  the  duty  of  the  captors  to  bring  the  ship's  papers  into  the  regiS' 
try  of  the  district  court,  and  to  have  the  examinations  of  the  princi* 
pal  officers  and  seamen  of  the  captured  ship  taken  on  the  standjji|[ 
interrogatories. 
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it  18  exclufi?ely  upon  these  papers  and  examinations  that  the  cause         1817. 
is  to  be  beard  io  the  first  instance :  If,  from  this  evidence,  the  pro-    v^^^^^t^ 
pertj  clearly  appears  to  be   hostile  or  neutral,  oondcmnation  or      The  Do« 
restitation  immediately  follows :  If  the  property  appears  to  be  doubt-       ermanot. 
fo],  or  the  case  suspicious,  farther  proof  may  be  g^nted  according 
to  the  rules  which  ^Fem  the  leg^l  discretion  of  the  court. 

If  the  parties  have  been  guilty  of  gross  fraud,  or  miscondtict,  or  ille- 
gality, farther  proof  is  not  allowed,  and  condemnation  follows. 

Although  some  apology  may  be  found  in  the  state  of  peace  which  had  so 
long  existed  previous  to  the  late  war,  for  the  irregularities  which  had 
crept  into  the  prize  practice,  that  apology  no  longer  exists ;  and  if 
such  irregularities  should  hereafter  occur,  it  may  be  proper  to  with- 
hold condemnation  even  in  the  clearest  cases,  unless  the  irregu- 
larities are  avoided  or  explained. 

If  a  party  attempts  to  impose  upon  the  court,  by  knowingly  or  fraudu- 
lently claiming  as  his  own,  property  belonging  in  part  to  others,  he 
will  not  be  entitled  to  restitution  of  that  portion  which  he  may  ulti* 
mately  establish  as  his  own. 

It  ieemt  that  where  a  native  citizen  of  the  United  States  emigrated 
before  a  declaration  of  war  to  a  neutral  country,  there  acquired  a 
domicil,  and  afterwards  returned  to  the  United  States  during  the 
war  and  re-acquired  his  native  domicil,  he  became  a  redinteg^ted 
American  citizen ;  and  could  not  afterwards,  fiagranU  bello,  ac- 
quire a  neutral  domicil  by  ag^in  emigrating  to  his  adopted  coun- 
try. 

The  claimants  have  no  right  to  litigate  the  question  whether  the  cap- 
tors were  duly  commissioned ;  the  claimants  have  no  persona  ttandi 
injudicio  to  assert  the  rights  of  the  United  States:  But  if  the  cap- 
ture be  made  by  a  non-commissioned  captor,  the  prize  will  be  con- 
demned to  the  United  States. 


Appeal  from  the  district  court  for  the  Louisiana 
district. 

This  was  the  case  of  a  Spanish  schooner  captured 
on  the  18th  of  October,  1814,  by  Mr.  Shields,  a 
purser  in  the  navy,  commanding  an  armed  barge,  in 
the  service  of  the  United  States,  ostensibly  bound 
with  a  cargo  of  crates  and  dry-goods,  on  a  voyage 
from  Jamaica  to  Pensacola,  but  in  fact  in  pursuance 
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1817.  of  an  asserted  change  of  destination,  then  in  prose* 
^"^"^^^  cution  of  a  rojrage  to  New-Orleans.  The  schooner 
Hennanos.  was  delivered  up,  and  prize  proceedings  were  institu- 
ted against  the  cargo,  in  the  district  court  for  Louisia- 
na district  Upon  the  return  of  the  monition  various 
claims  were  interposed  for  small  adventures  or  parts 
of  the  cargo;  but  the  onlj  questions  before  the  court 
arose  upon  the  claim  of  Mr.  Basil  Green,  calling  him- 
self a  citizen  of  the  Republic  of  Carthagena,  who,  by 
his  agents,  Mr.  John  F.  Miller  and  Messrs.  Lewis  & 
Lee,  asserted  an  ownership  to  nearly  the  whole  of 
the  cargo.  Mr.  Miller,  in  his  affidavit  annexed  to 
the  claim,  states,  ^^  that  he  purchased  the  goods  so 
claimed,  with  moneys  in  his  hands  belonging  to  the 
claimant ;  that  at  the  time  of  the  purchase,  he  ex- 
pected to  have  had  an  interest  therein,  but  that  on 
his  arrival  at  New-Orleans,  the  attorney  in  fact  of 
the  said  claimant  (meaning  Mr.  Lewis)  refused  to 
allow  any  such  interest,  and  the  deponent  is  there- 
fore obliged  to  give  up  the  same  ;  and  this  deponent 
further  saith,  that  the  facts  contained  in  the  said 
claim  are  true  to  the  best  of  his  knowledge,  informa- 
tion, and  belief."  At  the  hearing  in  the  district 
€Ourt,  the  claim  was  rejected,  and  the  goods  were 
eondemned  as  the  property  of  enemies,  or  of  citizens 
trading  with  the  enemies  of  the  United  States. 

Feb.  liih.  Mr.  Harper,  for  the  appellant  and  claimant,  argued, 
upon  the  facts,  that  the  proprietary  interest  in  the 
cargo  was  in  the  claimant,  and  that  he  (though  a 
native  citizen)  had  a  riijht  to  change  his  domicil,  and 
did  change  it  bona  fide  to  Carthagena,  in  South  Ame* 
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rica,  where  he  was  a  resident  merchant,  and  in  his       1817. 
neutral  character  had  a  right  to  trade  with  the  ene-    ^xheDoT 
mj  of  his  native  country.*    He  further  suggested   Hennanoi. 
that  the  captor  was  not  duly  authorized  to  capture, 
there  being  no  evidence  that  the  armed  barge,  which 
made  the  capture,  was  duly  incorporated  into  the 
navy.* 

Mr.  £ey,  contra,  argued  that  the  residence  of  the 
claimant  at  Carthagena  was  temporary  only,  and 
that  the  whole  transaction  was  infected  with  fraud 
and  falsehood. 

Mr.  Justice  Story  delivered  the  opinion  of  the  March  3d# 
«ourt. 

Before  we  consider  the  merits  of  this  claim  it  may 
not  be  unfit  to  advert  to  some  of  the  principles  appli- 
cable to  proceedings  in  prize  causes,  which  seem  to 
have  been  wholly  neglected  in  the  progress  of  this 
cause. 

It  is  the  established  rule  in  courts  of  prize,  that  the 
evidence  to  acquit  or  condemn  must,  in  the  first  in* 
stance,  come  from  the  papers  and  crew  of  the  cap* 
tured  ship.  On  this  account  it  is  the  duty  of  the 
captors,  as  soon  as  practicable,  to  bring  the  ship^s 
papers  into  the  registry  of  the  district  court,  and 
to  have  the  examinations  of  the  principal  ofiicers  and 


m  1  Wkeat.  65,  note  (i.) 

b  6  Rob,  41.  The  Melomaroe.    lb.  252.  Hie  Charlotte.    lb,  Bot# 
(a.)    The  lilaad  of  CmiTa9oa,  Itc. 
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1817.  ,  seamen  of  the  captured  ship  taken  before  the  did- 
^j!^^^^  trict  judge,  or  commissioners  appointed  by  him» 
Hermanos.  upon  the  Standing  interrogatories.  It  is  exclusively 
upon  these  papers  and  the  examinations,  taken  in  pre- 
paratorio^  that  the  cause  is  to  be  heard  before  the 
district  court.  If,  from  the  whole  evidence,  the  pro- 
perty clearly  appear  to  be  hostile,  or  neutral,  con- 
demnation or  acquittal  immediately  follows.  If,  on 
the  other  hand,  the  property  appear  doubtful,  or  the 
case  be  clouded  with  suspicions  or  inconsistencies,  it 
then  becomes  a  case  of  farther  proof,  which  the  court 
will  direct  or  deny,  according  to  the  rules  which  go* 
vem  its  legal  discretion  on  this  subject  Farther 
proof  is  not  a  matter  of  course.  It  is  granted  in  cases 
of  honest  mistake  or  ignorance,  or  to  clear  away  any 
doubts  or  defects  consistent  with  good  faith.  But  if 
the  parties  have  been  guilty  of  gross  fraud  or  mis- 
conduct, or  illegality,  farther  proof  is  not  allowed  ; 
and  under  such  circumstances,  the  parties  are  visited 
with  all  the  fatal  consequences  of  an  original  hostile 
character.  It  is  essential,  therefore,  to  the  correct 
administration  of  prize  law,  that  the  regular  modes 
of  proceeding  should  be  observed  with  the  utmost 
strictness ;  and  it  is  a  great  mistake  to  allow  common 
law  notions  in  respect  to  evidence  or  practice,  to  pre- 
vail in  proceedings  which  have  very  little  analogy  to 
those  at  common  law. 

These  remarks  have  been  drawn  forth  by  an  ex- 
amination of  the  present  record.  The  court  could 
not  but  observe  with  regret  that  great  irregularities 
had  attended  the  cause  in  the  court  below.  Neither 
were  the  ship^s  papers  produced  by  the  captors,  nor 
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the  captured  crew  examined  upon  the  standing  in«      isn. 
terrofifatories.     Witnesses  were  produced  by  the  H-   ^^^^^^^^ 
bellantfl  and  the  claimant  indiscriminately  at  the  trial,  Hermaiw,.. 
and  their  testimony  was  taken  in  open  court  upon 
any  and  all  points  to  which  the  parties  chose  to  in- 
terrogate them,  and  upon  this  testimony  and  the  do- 
cumentary proofs  offered  by  the  witnesses,  the  cause 
was  heard  and  finally  adjudged. .  In  fact  there  was 
nothing  to  distinguish  the  cause  from  an  ordinary 
proceeding  in  a  mere  revenue  cause  in  rem. 

This  court  cannot  but  watch  with  considerable 
solicitude  irregularities,  which  so  materially  impair 
the  simplicity  of  prize  proceedings,  and  the  rights 
and  duties  of  the  parties.  Some  apology  for  them 
may  be  fowid  in  the  fact,  that  from  our  having  been 
long  at  peace,  no  opportunity  was  afforded  to  learn 
the  correct  practice  in  prize  causes.  But  that  apolo- 
gy no  longer  eiists ;  and  if  such  irregularities  should 
hereafter  occur  it  may  be  proper  to  adopt  a  more  ri- 
gorous course,  and  to  withhold  condemnation  in  the 
clearest  cases,  unless  such  irregularities  are  avoided 
or  explaitied.  In  the  present  case  the  first  fault  was 
that  of  the  captors ;  and  if  the  claimant  had  suffered 
any  prejudice  from  it,  this  court  would  certainly  re- 
store to  him  every  practicable  benefit.  But  in  fact 
DO  such  prejudice  has  arisen.  The  claimant  has 
had,  in  the  court  below,  the  indulgence  and  benefit 
of  farther  proof  and  of  collateral  aids  to  verify  the 
truth  of  his  claim ;  ainl  he  stands  at  least  upon  as  fa- 
Tourable  a  ground  to  sustain  it  as  if  the  cause  had 
been  conducted  with  the  most  scrupulous  form. 

Two  questions  have  been  argued  at  the  bar.  First^ 

Vol.  UL  L 
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1817.       whether  Mr.  Basil  Green,  the  asserted  owner,  hasr 
''Tf^^'^   established  his  proprietary  interest  in  the  goodain 
If  ermaD<Mi.   question ;  and  secondly,  supposing  this  point  decided 
s        in  his  fa?our,  whether  he  has  proved  himself  a  neu- 
tral merchant,  entitled  by  his  domicil  and  national 
character  to  a  restitution  of  the  property. 

It  appears  by  the  evidence  in  the  case  that  Mr. 
Green  was  born  in  Maryland,  and  resided  in  that 
9tate,  and  principally  at  Baltimore,  until  the  year 
1809,  when  he  went  abroad.  In  1811  he  resided  in 
Caithagena;  and  in  the  spring  of  1813,  he  came  to 
l^ew-Orleans  from  Carthagiena*  in  a  schooner  under 
Carthagenian  colours,  and  being  unable  to  sell  h^, 
he  determined,  in  connexion  with  Messrs.  John  F< 
Miller,  Lewis  &  Lee,  and  others,  ijOLhabitanta  of 
New-Orleans,  who  became  jointly  interested  witt( 
him,  to  fit  her  out  as  an  American'  privateer^  Ac- 
cordingly, on  or  about  the  13th  of  March,  1813,  Mr* 
Green  applied  to  the  collector  of  the  customs  at  New- 
Orleans  for  a  commission ;  and  in  his  petition  he  de-^ 
scribed  her  as  the  priva;te  armed  schooner  Hornet, 
of  New-Orleans,  owned  by  Basil  Green,  The  com- 
mision  was  granted,  and  soon  afterwards  Mr.  Green 
sailed  in  the  privateer  on  her  destined  cruise.  In 
June,  1813,  he  was,  as  he  alleges,  compelled  by  a 
mutiny  of  the  crew  to  go  to  Carthagena,  where  they 
deserted,  and  the  cruise  was  broken  up,  and  the  pri- 
Tateer  was  finally  sold ;  of  all  which  he  gave  infor* 
mation  to  the  other  owners  at  New-Orleans,  and 
promised  to  remit  their  proportions  of  the  proceeds. 
While  at  New-^Orleans  in  April,  1813,  Mr.  Green  ex- 
ecuted a  letter  of  attorney,  appointing  Messrs.  Lewis 
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&Liee  of  that  city,  his  general  attornies  and  agents,      1817, 
and  in  this  power  he  described  himself,  as  '*  Basil    ^^JTC^ 
Orreen,  of  oaltimore,  merchant''     He  does  not  ap-   HemaDoti 
pear  since  that  period,  to  have  returned  to  the  United 
States.     In  July,  1814,  he  was  a  resident  at  Cartha- 
gena,  and  is  described  by  one  other  witness,  as  hav- 
ing a  house  and  store  there.     Such  are  the  most  ma^* 
terial  facts  respecting  Mr.  Green's  domicil  apparent 
on  the  record. 

In  respect  to  the  proprietary  interest  in  the  good» 
claimed  by  him,  the  evidence  is  more  complicated. 
The  whole  adventure  was  conducted  by  Mr.  Jotin 
F.  Miller,  of  New-Orleans,  (one  of  the  proprietors 
of  the  Hornet,)  from  whose  testimony  it  appears^ 
that  the  owners  of  the  Hornet,  resident  at  New- 
Orleans,  having  received  information  of  her  sale, 
and  being  desirous  of  receiving  their  funds,  he,  Mil* 
ler,  on  his  own  account,  and  as  their  agent,  deter- 
mined to  make  a  voyage  to  Carthagena  for  this 
pui^ose.  He  accordingly  in  June,  1814,  went  from 
New-Orleans  to  St.  Jasco  de  Cuba,  and  from  thence 
to  Jamaica,  (as  the  only  practicable  route,)  and  from 
thence  to  Carthagena.  When  he  left  New-Orleans, 
he  took  a  draft  from  Messrs.  Liewis  &  Lee  on  Mn 
Green,  for  2,500  dollars,  and  a  letter  from  the  same 
gentlemen  to  Messrs.  O'Hara  &  Offlcy,  merchants 
at  Jamaica,  authorizing  them  to  pay  him  the  balance 
of  their  accounts^  whatever  it  might  be.  At  Car- 
thagena, in  August,  1814,  he  received  from  Mr. 
Green,  the  sum  of  1,500  dollars  and  50  cents,  in 
part  of  the  draft  of  Messrs.  Lewis  &  Lee.  He  also 
received  from  Mr.  Green  Uie  whole  of  the  nett  pro- 
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1817.  ceeds  of  the  sale  of  the  Hornet,  amouDtiog  to  the 
^'^"'*^"^^  sum  of  11,636  dollars,  of  which  his  own  share 
Uermaaos.  amounted  to  1,500  dollars,  and  that  of  Mn  Green^ 
to  4,t29  dollars  and  2  cents;  and  he  gave  a  receipt 
to  Mr.  Green  for  this  amount,  promising,  on  his  ar- 
rival at  New-Orleans,  (sea  risks  and  captures  ex* 
cepted.)  to  paj  over  to  the  stockholders  their  re- 
spective proportions,  deducting  all  necessary  char- 
ges. Mr.  Green  directed  his  share  to  be  remitted 
to  his  nephew  at  Baltimore,  by  written  instructions 
contained  in  a  letter  directed  to  Mr.  Miller,  as  fol- 
lows: ^^  Carthagena,  August  12,  1814,  Mr.  John  F. 
Miller.  My  dear  sir — On  your  safe  arrival  in  the 
New-Orleans,  sea  risks  and  captures  excepted,  you  are 
authorized  and  appointed,  at  my  wish,  in  which  you 
will  please  to  remit  on  to  my  nephew,  Mr  George 
A.  Stamp,  of  Baltimore,  the  sum  of  4,129  dollars 
and  2  centos,  after  deducting  the  charges  thereon* 
and  you  will  much  oblige  your  friend — Respect- 
fully_B.  Gi-een."  On  the  29th  of  August,  Mr. 
Green  addressed  a  letter  to  his  nephew,  in  the 
following  paragraph:  "Mr.  John  F.  Miller,  a 
particular  friend  of  mine,  will  remit  on  to  you,  in 
good  bills,  after  his  safe  arrival  in  New-Orleans,  the 
sum  of  4,129  dollars  and  25  cents,  agreeable  to  his 
receipt  on  the  same,  now  in  my  possessioq.  Per- 
haps he  may  remit  you  a  1,000  or  1,500  dollars 
more,  if  fortune  favours  his  prospects.^'  At  what 
period  Mr.  Miller  left  Cartbagena,  does  not  precise- 
ly appear,  but  he  says,  that  he  thinks  it  was  before 
the  20th  of  August,  and  that  the  letter  of  the  29th 
of  August,  was  sent  to  him  at  Jamaica.    Previous 
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to  his  departure,  he  further  asserts,  that  Mr.  Green      isi?. 
gave  him  verbal  instructions  to  lay  out  his  share  of  ^^C^^^ 
the  money  in  goods,  at  Jamaica,  instead  of  remitting  Hensanos^ 
it  to  his  nephew,  and  also  by  a  written  authority^ 
under  date  of  the  12th  of  August,  authorized  him,  if 
he  thought  proper,  to  draw  on  him  for  the  further 
sum  of  2,50U  dollars,  at  five  days  sight     From  Car- 
thagena,  Mr.  Miller  went  to  Jamaica,  where  he  en- 
deavoured to  purchase  a  small  vessel ;  but  failing  in 
lus  object,  he,  on  the  9th  of  September,  1814,  char- 
tered the  Spanish  schooner  Dos  Hermanos,  Captain 
Delgado  master  and  owner,  then  lying  at  Kingston. 
By  the  charier-party,  which  was  made  by  Messrs. 
O'Hara  &  Offley,  on  behalf  of  the  owner  of  the  one 
part,  and  Mr.  Miller  of  the  other  part,  it  was  agreed 
that  the  sum  of  1,500  dollars  should  be  given  for  the 
charter  of  the  vessel  for  a  voyage  from  Kingston  to 
Pensacola,  in  West  Florida,  and  back  again  to  Kings- 
ton.   That  after  her  arrival  at  Pensacola,  Mr.  Miller 
should  put  on  board,  within  1 8  days,  a  return  carg6 
of  the  produce  of  the  country,  to  be  consigned  to 
Messrs.  O^Hara  &  OfBey  for  sale ;  and  should  fur- 
ther invest  the  amount  of  the  freight  in  cotton  or 
tobacco,  on  account  of  Mr.  Delgado,  and  ship  it  on 
the  return  voyage,  freight  free,  unless,  it  occupied 
more  than  a  stipulated  portion  of  the  room  of  the 
vessel.      Mr.  Miller  was  further  to  pay  all  port 
charges,  and  in  case  of  detention  beyond  18  days, 
demurrage,  also,  at  the  rate  of  1 6  dollars  per  day. 
And  it  was  further  agreed,  that  if  the  situation  of 
that  part  of  the  world  should  be  such  as  to  preclude 
any  couuaunication  between  New-Orleans  and  Pen- 
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1817.      Bacola,  and  prevent  Mr.  Miller  from  procuring  a  full 
^^lUT^^^^^  return  carcro  or  as  much  cotton   and  tobacco  as 

The  Dos  ® 

Hermaoos*  abould  be  required  for  the  amount  of  the  charter^ 
then  the  said  amount  of  1,500  dollars  was  to  be 
paid  over  on  account  of  the  said  O^Hara  &  Offley, 
to  Mr.  John  K.  West^  of  New-Orleans ;  and  in  that 
event,  and  payment  of  all  port  charges,  Miller  was 
to  be  at  liberty  to  decline  loading  the  vessel  on 
the  return  voyage.  Immediately  after  the  execution 
of  this  charter-party,  Mr.  Miller  loaded  on  board  of 
the  schooner  the  goods  in  question,  through  the. 
agency  of  Messrs.  O'Hara  &:  Offley;  and  drew  a 
brll  for  2,500  dollars  in  their  favour,  on  Mr.  Greeni 
and  received  from  them,  for  the  account  of  Messrs. 
Lewis  &  Lee,  the  sum  of  900  dollars.  The  whole 
cargo,  with  an  inconsiderable  exception,  was  docu- 
mented as  the  property  of  a  Don  Juan  Lesado,  of 
^ensacola,  and  purported  to  be  the  proceeds  of  the 
sales  of  a  former  cargo  consigned  by  him  to  Messrs. 
O^Hara  ii  Offley.  Among  these  documents,  which 
are  asserted  by  the  claimant  to  be  merely  colourable, 
there  is  an  invoice  account  current  of  the  sales  of  a 
supposed  former  cargo;  and  a  letter  of  advice, 
stating  that  the  schooner  was  chartered  for  the 
voyage  on  account  of  Don  Juan  Lesado,  and  that  the 
cargo,  consisting  of  dry  goods,  was  a  return  cargo 
purchased  by  his  orders.  There  is,  also,  a  bill  of 
lading  consigning  the  cargo  to  the  same  person. 
Mr.  Miller  alleges  this  artifice  to  have  been  resorted 
to  to  preserve  the  shipment  from  British  and  Spanish 
capture.  The  schooner  sailed  on  the  voyage  about 
the  13th  of  September,  with  Mr.  Miller  on  board, 
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and  hftving  been  drli'^en  by  currents  coDsiderably  1817. 
to  the  westirard  of  Peosacola,  and  being  in  the  Bay  ^^^v^^ 
of  St  Bernard,  Mr.  Miller  left  the  schooner  about  Hutsm^nm 
the  first  of  October,  in  a  boat,  which  be  had  pur* 
chased  at  Jamaica,  for  the  purpose,  and  proceeded 
for  New-Orleans,  leaving  the  property  under  the 
control  and  directions  of  a  Mr.  Bassett,  who  was  a 
passenger  on  board.  On  the  13th  of  October,  Mn 
Miller  arrived  at  New-Orleans.  In  the  meantime 
the  schooner  proceeded  to  Dauphin  Island,  and  tliere 
Mr.  Bassett  undertook  (as  he  alleges)  Ho  change 
the  destination,  and  determined  to  proceed  to  New* 
Orleans;  and,  for  this  purpose,  on  the  14th  of  Oat 
tober,  1814^  he  entered  into  a  new  charter-party  in 
behalf  of  Mr..  Miller,  by  which  it  was  agreed  between 
Mn  Bassett,  aa  agent  of  Mr.  Miller,  and  Captain 
Delgado  for  himself  aqd  Messrs.  O'Hara  &  Offley, 
that  for  the  additional  sum  of  1,100  dollars,  the 
vessel  should  immediately  proceed  from  Dauphin 
Island  for  the  Bayou  St.  John,  near  the  city  of 
New-Orleand,*and  there  deliver  the  said  cargo  to 
Mr.  Miller,  his  agents  or  assigns.  The  schooner 
was  soon  afterwards  captured  by  tlie  libellants, 
detained  in  the  Bay  of  St.  Lewis,  and  subsequently 
brought  to  Petit  Coquille.  After  his  arrival  at  New- 
Orleans,  and  before  knowledge  of  the  capture,  Mr. 
Miller  wrote  the  following  letter  to  Mr.  Bassett : — 
"New-Orleans,  15th  of  October,  1814.  Dear  sir, 
I  arrived  here  on  the  15th  in  the  morning,  after  12 
days  suffering,  and  found  all  my  family  as  well  as 
could  be  expected  from  the  situation  of  tliis  place 
and  Pensacola,     I  have  thought  proper  to  remain 
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1817.      without  doing  any  thing  until  I  hear  of  your  irriral; 
v^^/'^^^    and  news  from  you.    I  would  advise,  by  all  means, 

ThA  Dim 

Hennaiios:  to  fetch  the  vessel  and  cargo  to  Mobile  point,  if  no 
farther,  if  possible.  I  believe  it  can  be  done  with- 
out much  or  no  danger.  I  believe,  also,  it  is  practi* 
cable  to  procure  a  permission  from  the  English 
commander  to  come  to  New-Orleans  with  th6 
schooner,  provided  you  promise  to  return  with  pro- 
visions that  they  stand  in  heed  of.  Try  every  means 
in  your  power  to  elBTect  the  arrival  here  of  yourself 
and  schooder.  Should  you  get  the  schooner  here,  I 
shall  meet  a  ready  sale  for  the  crockery  ware,  and 
the  schooner  a  ready  despatch.  Blankets  sell  ready 
at  nine  dollars  per  pain  Try  and  make  arrange- 
ments with  Delgado  to  fetch  the  schooner  here,  as 
h  is  certainly  greatly  to  his  advantage  as  well  as 
•urs.  I  depend  upon  your  known  activity,  and  re- 
main your  friend.  In  haste,  the  vessel  is  about  to 
sail.  (Signed.)         John  F.  Miller. 

P.  S.  All  those  pirates  are  destroyed  at  Barataria. 
Tobacco,  best  quality,  six  cents,  dull. 

(Signed.)  Miller. 

I  have  not  time  to  write  to  Delgado,  but  will 
next  opportunity.  Should  you  not  have  consigned 
the  schooner  and  cargo  to  any  person,  you  may 
place  any  confidence  in  Mr.  Joseph  Moreiga,  as  I 
Juiow  him  well.'' 

Mr.  Miller  asserts  that  he  brought  a  consider- 
able sum  of  money  in  dollars  and  doubloons  from 
Jamaica,  of  which  he  took  4,500  dollars,  when  he 
left  the  schooner,  in  the  boat,  for  New-Orleans, 
and  the  residue,  amounting  to  about  1 8  or  1 900  dol- 
lars, which  was  stored  away  in  several  crates  of 
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goods,  he  afterwards  contrived  to  obtain  from  the       1817. 
schooner  in  the  night  time  while  she  lay  at  Petit   ^^Q^^^^ 
Coquilles.     AH  the  letters  brought  in  the  schooner   Hermaoosv 
from  Jamaica  were  taken  by  Mr.  Miller,  and  all  the 
documents  respecting  the  cargo  came  from  his  hands 
during  his  several  examinations  in  courts 

Such  is  the  geneml  outline  of  the  case,  as  to  the 
question  of  proprietary  interest  in  the  goods  claim- 
ed in  behalf  of  Mr.  Green.  An  examination  of  some 
other  minute,  though  important  particulars,  will  pro- 
perly arise  in  the  subsequent  discussion  of  this  ques* 
tion. 

The  first  thing  that  strikes  us  on  the  slightest  sui^- 
Vey  of  this  cause,  is  the  total  absence  of  all  docu- 
mentary proof  to  establish  the  claim  of  Mr.  Green. 
The  shipment  was  made  in  the  enemy^s  country  in 
the  name  of  an  enemy,  and  ultimately  destined  for 
sale  at  Mobile  or  New-Orleans,  if  the  parties  should 
be  able  to  accomplish  the  voyage.  The  property 
was  clothed  with  a  Spanish  character,  as  Mr.  Miller 
asserts,  to  protect  it  from  British  and  Spanish  cap- 
ture. It  is  certainly  the  duty  of  neutrals  to  put  on 
board  of  their  ships  suflficient  papers  to  show  the  real 
character  of  the  property,  and  if  their  conduct  be 
fair  and  honest,  there  can  rarely  occur  an  occasion 
to  use  disguise,  or  false  documents.  At  all  events, 
when  false  or  colourable  documents  are  used,  the 
necessity  or  reasonablctiess  of  the  excuse  ought  to 
be  very  clear  and  unequivocal  to  induce  a  court  of 
prize  to  rest  satisfied  with  it.  To  say  the  least  of 
it,  the  excuse  is  not,  in  this  case,  satisfactory ;  for  the 
disguise  is  as  strongly  pointed  to  elude  American,  as 
YoL.  If.  M 
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1817.      British  or  Spanish  capture.     It  is  not  pretended  that 
^^Ip"^^    any  genuine  papers  were  put  on  board,  or  are  now 
HermaDos.   in  existence,  which  would  explain  the  circumstances ; 
for  Mr.  Miller  himself,  in  an  answer  to  an  interroga- 
tory on  this  point,  says  he   had  from  Mr.  Green 
no  written  instructions,  nor  did  he  enter  into  a  writ- 
t         ten  contract  with  Mr.  Green  resfiecting  the  goods 
to  be  purchased  at  Jamaica;  that  Mr.  Green  would 
have  given  written  instructions,  but  he,  Mr.  Miller, 
objected  to  it,  as  in  case  of  capture  it  would  hav6 
been  insecure.      He  adds,  that  there  are  no  letters  or 
papers  at  Carthagena  that  can  throw  any  light  on 
this  subject^  and  that  not  having  received  any,  he  was 
unwilling  to  leave  any. 

In  the  next  place,  there  is  not,  with  the  exception 
of  Mr  Miiier^s,  the  slightest  testimony  from  the  ship^s 
crew  that  the  property  belonged  to  Mr.  Green.  The 
master  and  mate  of  the  schooner,  and  Mr.  Bassett 
also,  the  agent  of  Mr.  Miller,  expressly  state,  that 
they  always  believed  Mr.  Miller  to  be  the  real  owner, 
and  that  he  never  named  any  other  person  to  them 
as  the  owner,  though  he  sometimes  alluded  darkly 
to  a  possible  ownership  in  others.  It  is  a  genera! 
rule  of  the  prize  law,  not  to  admit  claims  which 
stand  in  entire  opposition  to  the  ship's  papers,  and  to 
the  preparatory  examinations,  where  the  voyages 
have  originated  after  the  war.  The  rule  is  found- 
ed upon  this  simple  reason,  that  it  would  open  a 
door  to  fraud  in  an  incalculable  extent,  if  persons 
were  not  required  to  describe  their  property 
with  perfect  fairness.  The  rule,  however,  is  not 
inflexible;  it  yields  to  cases  of  necessity,  or  where, 
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By  the  coarse  of  the  trade,  simulated   papers  be-       1817. 
come  indispensable,  as  in  a  trade  licensed   by  the    ^l^JT^^J^ 
state  with  the  public  enemy.     It  may  be  said,  that  Hermanos. 
the  rule  cannot  be  applied  to  the  present  case,  be- 
cause Mr.  Miller  is  to  be  deemed  one  of  the  ship's 
crew,  although  he  had,  some  time  before  the  cap- 
ture, left  the  vessel,  and  was,  at  the  time  of  cap- 
ture, at  New-Orleans ;  and  that  his  examinations  (for 
he  was  examined  several  times)  established  the  inte- 
rest of  Mr.  Green,  and  so  the  claim  is  consistent 
with  what  ought  to  have  been  the  evidence  m  pre-- 
paratorio.     Assuming  this  argument  to  be  correct, 
on  which  we  give  no  opinion,  the  circumstances  of 
this  case  call    for   the   most  plenary  explanations 
to  dissipate   the  doubts  which   cannot  fail    to  be 
awakened. 

These  explanations  come  altogether  from  Mr. 
Miller,  and  are  unsupported  by  any  corroborative 
documents,  or  facts  asserted  upon  independent  tes- 
timony. All  that  the  other  principal  witnesses  have 
testified  to,  which  bears  directly  on  the  cause,  con- 
sists of  declarations  or  confessions,  or  acts  of  Mr. 
Miller,  after  his  return  to  New-Orleans.  Mr.  Miller 
himself  certainly  stands  in  a  predicament  which  does 
not  lend  additional  credit  to  his  assertions.  He  was 
the  projector  of  the  voyage,  and  the  conductor  of 
all  its  operations.  He  chartered  the  vessel  in  his 
own  name  ;  and  if  he  was  acting  for  Mr.  Green,  and 
not  for  himself,  what  motive  could  there  be  for  him 
to  conceal  his  agency  from  Messrs.  O'Hara  &  Offley, 
or  from  Captain  Delgado }  The  voyage  itself  was 
illegal  in  an  American  citizen.     The  charter-party 


Tbe  Doe 


CASES  IN  THE  SUPREME  COURT 

stipulated  for  a  return  cargo  to  Jamaica,  which  wat 
to  be  furnished  by  Mr.  Milter,  and  he  does  not  pre- 
HormaDoa.  tend  that  this  cargo  was  to  have  been  shipped  on 
Mr.  Green's  account.  It  must  have  been  a  trafiick  on 
his  own  account,  or  a  joint  concern  with  Messrs. 
O'Hara  &  Offley ;  and  in  either  view  was  a  sur- 
render of  all  the  obligations  which  he  owed  to  his 
country.  These  considerations  cannot  certainly  in- 
crease our  confidence  in  the  integrity  of  the  con- 
duct of  Mr.  Miller. 

On  examining  his  testimony  there  are  many  cir- 
cumstances which  cannot  fail  to  create  unfavourable 
doubts.  The  test  affidavit  itself  is  couched  in  very 
equivocal  language.  Mr.  Miller  there  asserts,  that 
at  the  time  of  the  purchase  he  expected  to  have  an 
interest  in  the  goods,  but  that  on  his  arrival  at  New- 
Orleans,  the  attorney  in  fact  of  the  claimants  re- 
fused to  allow  any  such  interest,  and  the  deponent 
was  obliged  to  give  up  the  same.  What  authority 
could  Mr,  Lewis,  the  attorney  here  alluded  to,  have 
to  intermeddle  with  Mr.  Miller's  interest  in  the  ship- 
ment ?  He  was  not  the  consignee  of  the  property^ 
nor  was  he  confidentially  acquainted  with  any 
agreement  or  instructions  of  Mr.  Green  relative  to 
the  voyage.  It  is  scarcely  credible  that  the  real 
consignee  of  the  goods,  having  an  interest  in  them, 
should,  under  such  circumstances,  yield  it  lip  to  a 
mere  intruder.     In  his  examination  in  chief,  Mr.  Mil- 

•  •  • 

ler  states,  that  it  was  his  original  intention  to  have 
invested  his  own  funds,  as  well  as  Mr.  Green's,  at 
Jamaica;  but  he  was  induced  to  abandon  it  by  re- 
ports that  the  British  intended  to  occupy  Pensacola 
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and  Mobile  Point;   and  he  explains  his  interest  in      1817. 
the  shipment  to  have  b^eii  only  a  right  to  one  third   '"JjIT'C^ 
of  the  profits  in  lieu  of  commissions.  Hermanos* 

This  representation  is  not  consistent  with  the  lan- 
guage held  by  Mr.  Miller  on  other  occasions.  After 
the  capture  Mr.  Miller  stated  to  Captain  Delgado, 
that  ^  he  had  crot  himself  into  a  difficulty  in  conse- 
quence of  his  (Delgado's)  coming  here ;  that  the 
greater  part  of  the  funds  invested  in  the  goods  belonged 
to  Mr.  Green ;  that  he  (Millor)  was  acting  for  others, 
and  that  he  feared  he  should  get  himself  into  diffi- 
culty." Upon  an  inquiry  from  the  same  person 
during  the  voyage  from  Kingston,  whether  he  was 
the  owner,  Mr.  Miller  answered,  "  that  he  did  not 
know — that  he  had  funds  from  Carthagena."  On 
another  occasion,  Mr.  Miller  gave  another  witness, 
(Mr.  M^IIvaine)  to  understand,  **  that  the  cargo  was 
purchased  on  his  (Miller^s)  and  Greenes  account^ 
And  in  a  conversation  with  a  Mr.  West,  who  was 
the  confidential  agent  of  Messrs.  O'Hara  and  Offley, 
and  received  a  letter  by  the  schooner  advising  him 
of  the  voyage,  he  left  the  impression  on  Mr.  West's 
mind  that  the  cargo  was  his  own.  The  language, 
too,  that  Miller  held  with  Mr.  Heins,  (the  mate 
of  the  schooner,)  after  the  capture,  is  very  signifi- 
cant He  said,  ^^  It  was  a  hard  case  that  he  should 
lose  his  property  in  that  way ;  that  it  was  the  earn- 
ings of  many  years." 

There  are  some  other  discrepancies  in  the  decla- 
rations of  Mr.  Miller,  which  are  not  easily  to  be  ac- 
counted for.  Mr.  Miller,  in  his  examination,  states, 
that  Mr.  Green  authorized  him  to  invest  in  goods 
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laiT.  the  money  belonging  to  him  ;^and  that  after  be  char- 
^'i^^^  tered  the  schooner  it  wai^  hip  intention  to  lay  out 
KMBiaoos*  Mr.  Greenes  funds,  as  well  a^his  own,  in  the  pur- 
chase of  goods ;  but  that  subsequent  events  induced 
him  not  to  lay  out  his  own  funds,  and  that  he  laid 
out  for  Mr.  Green  about  6,000  dollars  only.  In 
his  conversation  with  Mr.  Lewis  he  stated,  that  there 
was  an  arrangement  between  Mr.  Green  and  him- 
self; that  if  he  thought  proper  upon  his  arrival  at 
Jamaica,  he  might  invest  in  goods  the  whole  of  the 
11,686  dollars,  and  more,  (for  which  he  was  author- 
ized to  draw  on  Mr.  Green,  if  necessary,)  on  the 
joint  account  of  himself  and  Mr.  Green;  that  after 
bis  arrival  at  Jamaica  he  thought  he  would  enter 
into  this  speculation ;  and,  thereupon,  he  drew  upon 
Mr.  Green  for  2,500  dollars;  and  that  after  the 
draft  was  made  he  discovered  that  he  had  not  any 
right  to  make  this  disposition  of  the  funds  of  the 
stockholders  in  the  Hornet,  aud,  accordingly,  he  laid 
out  6,000  dollars  of  Mr.  Green's  money,  supposing 
he  ought  to  have  an  interest  in  it  himself,  as  a  com- 
pensation for  his  trouble. 

In  determining  the  real  character  of  this  whole 
transaction  it  becomes  material  to  ascertain  the  true 
value  of  the  cargo  shipped  by  Mr.  Miller.  He  as- 
serts it  to  be  about  6,000  dollars;  but  no  original  in- 
voice, or  other  genuine  paper  is  produced  to  prove 
its  cost  at  Jamaica.  According  to  Mr.  Bassett,  it 
was  worth  about  Tor  8,000  dollars;  and  Capt.  Del- 
gado  says,  that  while  lading  it,  Mr.  Miller  told  him 
it  would  amount  to  about  8  or  10,000  dollars.  If 
their  cargo  cost  but  6,000  dollars,  it  may  be  asked, 
what  became  of  the  residue  of  the  money  in  the 
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hands  of  Mr.  Miller?  According  to  his  own  account,      mi. 

he  received  for  the  sales  of  the  Hornet  11,636  dol-    ^^JT^'??*^ 
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lars;  from  O^Hara  &  Offlej  900  dollars ;  and  he  drew  Hmntani. 
a  bill  on  Mr.  Green,  in  part  payment  of  the  goods, 
for  2vOOO  dollars,  making  in  the  whole,  the  aggregate 
sum  of  fourteen  thousand  dollars.  There  remained, 
therefore,  after  the  purchase  of  the  goods,  in  the 
hands  of  Mr.  Milter,  about  8,000  dollars.  What  has 
become  of  this  fund  belonging  to  himself  and  the 
Btockholders  in  the  Hornet  ?  Here,  as  indeed  in  every 
other  material  part  ot  the  cause,  the  explanation 
comes  exci iisjvely  from  Mr.  Miller.  He  says^  that 
when  he  left  the  schooner  in  St.  Bernard^s  Bay,  he 
took  away  with  him  in  the  boat  the  sum  of  4,500 
dollars;  and  that  while  the  schooner  lay  at  Petit 
Coquitles,  he  took  away  from  some  crates  on  board 
of  the  schooner,  in  which  it  was  concealed,  the  fur- 

* 

ther  sum  of  18  or  1900  dollars.  It  is  true  that  Cap* 
tain  Delgado  says  that  when  Miller  left  the  schooner 
he  took  away  with  him  a  bag,  which,  he  supposes, 
contained  dollars,  but  he  does  not  pretend  even  to 
guess  at  the  amount ;  and  it  is  remarkable,  that  none 
of  the  passengers  are  interrogated  on  this  subject 
But  the  statement  in  relation  to  the  18  or  1900  dol- 
lars is  wholly  incredible.  The  mate  flatly  denies 
that  it  could  have  been  taken  out  of  the  crates  in  the 
manner  which  Miller  asserts ;  and  Mr.  Basse tt  mani- 
festly considers  it  almost  impossible.  What  adds  to 
the  incredibility  of  the  statement  is,  that  when  Mr. 
Miller  left  the  schooner,  he  never  informed  Mr.  Bas- 
sett  that  there  was  any  money  concealed  in  any  of 
the  crates,  although  he  expressly  constituted  him  his 
agent  to  dispose  of  the  cargo,  without  any  reserve. 
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1817.  If  the  funds  were  brought  to  New-Orleans  iti 

The  Dos     luoney,  as  Mr.  Miller  pretends,  j^iothing  could  have 
iieniiaiioi.    been  more  easy  of  proof  than  the  fact,  considering 
that  a  large  proportion  of  it  belonged  to  the  other 
stockholders  in  the  Hornet.  By  the  very  terms  of  his 
receipt  he  was  bound  to  pay  over  to  them  their  re- 
spective proportions  on  his  arrival  at  New-Orleans. 
Has  he  done  so  ?  There  is  not  the  slightest  proof  to 
this  effect  in  the  case.     On  the  contrary,  several  of 
the  stockholders,  or  their  agents,  have  been  examin- 
ed, and  not  one  of  them  admits  his  proportion  to  have 
been  paid.     Indeed,  Mr.  Miller  himself  admits  that 
he  has  never  paid  any ;  and  gives  this  extraordinary 
excuse,  that  he  had  orders  from  Mr.  Green  not  to 
pay  over  the  money  until  three  months  after  his  ar- 
rival at  Neiv-Orleans.     This  excuse  is  entirely  at  va- 
riance with  the  receipt  given  by  Mr.  Miller,  and  is 
as  little  reconcilable  with  the  letter  of  Mr.  Green  to 
his  nephew,  respecting  his  own  remittance.     It  may 
be  added,  that  the  statement  itself  has  very  little  in** 
trinsic  probability  to  support  it. 

It  is,  therefore,  no  harshness  to  declare,  that  the 
declarations  of  Mr.  Miller,  that  he  brous:ht  home  so 
very  considerable  a  sum,  are  not  of  themselves  en- 
titled to  much  credit,  and,  under  the  circumstances, 
cannot  be  received  as  satisfactory  evidence  of  the 
fact  by  this  court ;  and  if  so^  then  every  suspicion 
that  the  whole  funds  were  invested  in  the  cargo  is 
greatly  inflamed,  and  every  doubt  of  the  good  faith 
of  the  present  claim  materially  strengthened. 

There  are  many  other  circumstances  in  the  case 
which  tend  to  a  discredit  of  the  claim;  but  it  would 
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occupj  too  much  time  to  discuss  them  minutely.  One      leiT. 
oircumstance,  however,  deserves  particular  notice.  It    ^SpC^^ 

,  The  Dos 

is  the  letter  of  Mr.  Miller  written  to  Mr.  Bassctt,  after  Hermanoi* 
his  arrival  at  New-Orleans,  which  maj  almost  be  said 
to  carrj,  in  every  line  of  it,  the  language  and  feelings 
of  an  owner  of  the  goods.  And  it  adds  no  incon* 
siderable  force  to  these  observations,  that  the  only 
documents  on  board  pointing  to  Mr.  Green,  are  in« 
consistent  with  the  supposition  that  the  goods  were 
purchased  on  his  account ;  and  the  only  doubtful  ex- 
pression in  them  may  well  be  satisfied  as  referring  to 
money  to  be  obtained  by  Mr.  Miller,  from  a  Mr. 
Hardy,  of  Jamaica,  who  was  indebted  to  Mr.  Green« 
Considering,  then,  that  the  present  claim  rests  al- 
together upon  the  testimony  of  Mr.  Miller,  given  by 
bim  after  he  well  knew  the.  form  and  pressure  of  the 
cause,  and  liable,  as  it  must  be,  to  the  strongest 
doubts,  both  from  the  predicament  in  which  he  stands, 
and  the  circumstances  which  have  been  already  sta« 
ted,  the  court  cannot  admit  that  it  is  supported  by 
any  reasonable  evidence.  It  is  not  material  in  our 
view,  whether  the  property  belonged  wholly  to  Mn 
Miller,  or  to  him  jointly  with  Green,  or  was  pur« 
chased  with  the  funds  of  the  stockholders  of  the 
Hornet,  on  his  own  account,  as  an  unauthorized  spe- 
culation, or  on  joint  account  with  their  authority ;  for 
in  either  case  it  is  liable  to  the  same  judgment.  It* 
is  a  settled  rule  of  this  court,  that  if  a  party  will  at- 
tempt to  impose  upon  the  court  by  knowingly  or 
fraudulently  claiming  as  his  own  property  belonging 
in  part  to  others,  he  shall  not  be  entitled  to  a  resti- 
tution of  that  portion  which  he  may  ultimately  eei^ 

Vol.  U.  N 
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1817.      tablish  as  his  own.  This  rule  is  founded  in  the  purest 
^'^^^^'^    prir>cip!es  of  morality  and  justice,  and  would  bear 
Herinanos.   upon  the  claim  of  Mf*.  Green,  supposing  his  domici], 
,   as  a  neutral,  were  ever  so  clearly  established. 

In  respect  to  the  domicil  of  Mr.  Green,  there  is 
certainly  much  reason  to  doubt  if  it  would  be  suffi- 
cient to  protect  him,  even  if  he  could  show  himself, 
at  the  time  of  the  capture,  a  citizen  of  Carthagena. 
For,  if  upon  his  return  to  New-Orleans  after  the 
war,  he  acquired  a  domicil  there,  (of  which,  the  cir- 
cumstance of  his  becoming  the  owner  of  a  privateer 
in  that  port,  affords  a  strong  presumption,)  he  be* 
came  a  redintegrated  American  citizen,  and  he  could 
not,  by  an  emigration  afterwards, yZogran/e  beUo^  ac- 
quire a  neutral  character  so  as  to  separate  himself 
from  that  of  his  native  country. 

The  counsel  for  the  claimant,  aware  of  the  pres- 
sure of  his  case  upon  the  present  evidence,  has  pray- 
ed to  be  admitted  to  make  farther  proof,  which  he 
states  to  be  now  in  his  possession.  If  this  cause  turn- 
ed upon  the  question  of  domicil,  the  court  would  feel 
little  hesitation  in  admitting  it.  But  considering  the 
manner  in  which  the  cause  was  conducted  in  the 
court  below,  and  that  the  claimant  there  had  the 
benefit  of  farther  proof,  and  that  it  appears  to  us 
that  upon  the  question  of  proprietary  interest,  the 
cause  now  admits  of  no  fair  and  reasonable  explanation, 
consistent  with  an  exclusive  interest  in  Mr.  Green, 
we  do  not  feel  at  liberty  to  make  an  order  for  far- 
ther proof.  We  are  not  satisfied  that  it  would  be  a 
safe  or  convenient  rule,  unless,  under  very  special  cir- 
cumstances, to  allow  parties  who  have  had  the  bene- 


OF  THE  UNITED  STATES.  99 

fit  of  plenary  proof  in  the  court  below,  to  have  an       1817. 
order  for  farther  proof  in  this  court  upon  the  same    '^iT^'^T^ 
points.     Much  less  should  wc  inch'ne  to  allow  it  in  a   Henuanos. 
case  of  pregnant  suspicion,  where  the  evidence  must 
come  from  sources  tainted  with  so  many  unwhole- 
some personal  interests,  and  so  many  infusions  of 
doubtful  credit.  « 

The  claim  of  Mr.  Green  must,  therefore,  be  re- 
jected, and  the  goods  be  condemned  as  good  and  law- 
ful prize. 

It  has  been  urged,  that  there  is  no  evidence  upon 
the  record  that  the  captors  were  duly  commissioned, 
and  that  farther  proof  ought  to  be  required  on  this 
point.  This,  however,  is  a  question  which  the  claim- 
ant has  no  right  to  litigate.  lie  has  no  legal  stand- 
ing before  the  court  to  assert  the  rights  of  the  Uni- 
ted States.  If  the  capture  was  without  a  commis- 
sion, the  condemnation  must  be  to  the  United  States 
generally ;  if  with  a  commission,  as  a  national  ves- 
sel, it  must  still  be  to  the  United  States,  but  the  pro- 
ceeds are  to  be  distributed  by  the  court  among  the 
captors  according  to  law.  It  will  be  time  enough  to 
require  the  commission  to  be  produced,  when  the 
proceeds  are  to  be  distributed  by  the  court,  if  the 
United  States  shall  then  insist  upon  any  exclusive 
claim. 

Decree  affirmed  with  costs/ 

«  Vide  Appendix,  Note  I. 
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T. 


{common  law.) 

f 

Beverly  v.  Brookb. 

Where  the  owoer  of  certain  slayes,  aod  alto  part  owner  of  a  resseT, 
hired  the  slaves  to  the  master  of  the  vessel  to  proceed  as  mariner* 
on  board,  on  a  voyage,  at  the  usual  wages,  and  without  any  special 
contract  of  hiring;  held,  that  the  master,  having  acted  with  good 
faith,  was  not  responsible  for  the  escape  of  the  slaves  in  a  foreign 
port,  which  was  one  of  the  contingent  termini  of  the  voyage,  and, 
consequently,  within  the  hazards  to  which  the  owner  knew  his  pro- 
perty might  be  exposed;  although  it  was  doubtful  whether  the 
master  had  strictly  pursued  his  orders  in  going  to  such  port 

Error  to  the  circuit  court  for  the  district  of  Co» 
luiubia. 

This  suit  was  instituted  by  the  plaintiff  in  the 
circuit  court  for  the  county  of  Alexandria,  to  reco- 
ver the  value  of  three  slaves  hired  by  the  plaintiff 
to  the  defendant  for  a  voyage  to  some  part  of  Eu- 
rope in  the  brig  Sophila,  of  which  the  defendant 
was  master,  which  slaves  escaped  from  the  vessel, 
and  were  lost  to  the  owner.  The  claim  was  found- 
ed on  the  allegation  that  the  master  pursued  a  dif- 
ferent voyage  from  that  for  which  the  slaves  were 
hired,  and  that  to  this  cause  was  to  be  ascribed  the 
loss  that  had  been  sustained. 


feb.  liUi.  The  cause  was  argued  by  Mr.  Swann^  for  th« 
plaintiff,  and  by  Mr.  Taylor^  for  the  defendant.  The 
latter  cited  Pothier  on  Obligations,  part  1.  c.  2.  art  3. 
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to  show  that  the  party  was  only  responsible  for  the       ]817. 
ordinary  results  of  his  fault,  unaccompanied  with 
fraud,'  and  contended  that  the  loss  of  the  slaves  was 
not  a  necessary  consequence  of  the  shipmaster's  sup- 
posed misconduct,  but  was  remote  and  unforeseen. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  Feb.  I9th. 
#f  the  court 

The  declaration  in  this  cause  states,  that  the  de- 
fendant ^^  was  master  of  the  brig  Sophila,  then  in  the 
county  of  Alexandria,  and  bound  on  a  voyage  from 
Ihence  to  Savannah,  in  the  state  of  Georgia,  and 
from  Savannah  to  New- York,  in  the  state  of  New- 
York,  and  from  thence  to  such  other  place  or  places 
as  he,  the  said  defendant,  might  be  directed  to  go  to 
by  the  owners  of  the  said  brig,''  of  whom  the  plain- 
tiff was  one.  That  believing  and  expecting  the 
defendant  would  pursue  the  orders  he  should  re- 
ceive, as  was  his  duty,  he  hired  to  him,  for  the  voy- 
age, the  slaves  in  the  declaration  mentioned. 

It  appeared  in  evidence,  that  these  slaves  were 
received  on  board  the  vessel  as  mariners  on  the 
usual  wages,  and  without  any  special  contract. 

a  So,  alio,  the  Napoleon  Code,  le  cas  mSme  oQ  l^iocx^ution  de 

Rv.  3.  tU.  3.  De*  ContraU  et  Ohli"  la  conyeDtion  resulte  du  dul  da 

gaiions  ConvenUonnelies*  "  Le  de-  d6biteur,  Ics  domtnages  ct  in  terSts 

bitear  n'est  teoa  que  des  domma-  De  doiveot  comprendro,  k  I'egard 

ges  et  iot^rets  qui  ont  ete  preyus  de  la  perte  eprouvee  par  le  crean- 

oa  qu'oD  a  pu  prevoir  lors  du  con-  cier  et  du  gain  dont  il  a  ete  prive, 

trat,  lonque  ce  n^est  point  par  son  que  ce  qui  est  uoe  sjiite  immc- 

dol  que  i'oblig^tioD  n'est    point  diate  et  directe  de   Pinexecution 

n^utee."    4rt.  1150.     <*  Dans  de  la  conreotion.*'    ArL  11^1, 
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1817.  On  the  23cl  of  May,  1809,  after  the  Sophila  had 

^^'^^'^f^'^^  sailed  from  Alexandria  to  Savannah,  a  letter  of  in- 
y.  stnictions  was  addressed  to  the  master,  which  con* 
^'  tains  the  following  directions:  ^I  hope  this  will  find 
you  arrived  at  Savannah,  and  ready  to  proceed  on 
your  voyage  to  Amsterdam,  where  you  are  to  pro- 
ceed with  all  despatch ;  and  when  you  arrive  off  the 
TexeU  should  you  not  have  received  intbnnation, 
either  from  Messrs.  Willinks,  or  from  some  source 
that  you  can  depend  upon,  that  you  can  enter  Hol- 
land with  safety,  you  are  io  proceed  to  Tonningen^  and 
from  thence  communicate  uith  Messrs.  Willinks^  and 
follow  their  instructions.  If  they  say  they  cannot  get 
you  admitted  to  the  continents  or  can  do  nothing  for 
you,  you  are  then  at  liberty  to  take  upon  yourself 
the  disposal  of  the  cargo  in  any  way  that  may  be 
practicable,  and  the  investment  of  the  proceeds  in 
any  German  goods  that  may  answer  our  market. 
Should  no  opportunity  offer  for  a  sale  at  Tonningen, 
or  on  the  coast  of  Holland,  or  Denmark,  or  in  the 
Baltic,  you  must  then,  as  a  last,  resort,  proceed  to 
Liverpool,''  &c. 

On  the  6th  of  July,  1809,  a  letter,  containing  ad- 
ditional instructions,  was  written,  of  which  the  fol- 
lowing is  an  extract :  ^^  Nothing  decisive  has  yet 
occurred  whereby  to  judge  of  the  ultimate  result 
of  the  pending  negotiations  between  this  country 
and  the  powers  of  the  continent.  But  hoping,  by 
the  time  you  arrive  in  the  British  channel,  all  diffi- 
culties will  be  settled  between  us  and  the  continent, 
your  owners  are  still  desirous,  and  direct,  that  you 
may  prosecute  your  voyage,  as  before  directed,  for 
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Amsterdam.  They  are^  however,  desirous,  that  be-  isir. 
fore  jou  attempt  to  enter  the  Texel,  you  inform 
yourself  whether  the  port  be  blockaded,  and 
whether  there  be  any  danger  of  confjscation  after 
entering.  And  should  you  not  be  able  to  get  satis- 
factory information  on  these  heads  at  sea,  or  going 
up  the  British  channel,  you  mil  proceed^  as  before  di" 
reeled^  for  Tonningm^  and  from  ilietice  communicate 
U)ith  Messrs.  Willinks^  of  Jlmsterdam^  and  Messrs^ 
Parish  Sf  Co.j  Hamburgh,  and  abide  by  their  instruct 
tiotis  Should  it  so  turn  cut  that  you  cannot^  uiih 
safety,  proceed  to  Amsterdam,  and  that  you  can  get 
admittance  at  Tonningen  or  Hamburgh,  you  will  deli- 
ver your  cargo  at  either  place  to  Messrs  Parish  & 
Co.  as  they  may  instruct  you,''  &c.  "  If  no  admittance 
tan  be  had  either  at  Amsterdam,  Hamburgh,  or  Tonnin* 
gen,  you  are  then  at  liberty  to  do  the  best  you  can  with 
the  cargo,  as  before  directed.'*^ 

Under  these  instructions  the  Sophila  proceeded 
on  her  voyage,  till  visited  by  one  of  the  squadron 
which  blockaded  Amsterdam.  Information  was 
there  received  showing  the  danger,  from  the  local 
government,  of  entering  the  Texel,  and  also,  that 
Hamburgh  and  Bremen  were  shut,  and  that  Tonnin- 
gen  bad  been  shut  and  opened  to  American  vessels 
several  times.  The  Sophila  continued  to  ply  off 
and  on  the  mouth  of  the  Texel  for  four  or  five  days, 
with  her  signals  displayed,  when  the  master  conclu- 
fled  to  run  into  the  Texel,  the  blockade  of  which,  it 
would  seem,  was  not  then  intended  to  exclude  neu- 
tral commerce.  In  executing  this  design  he  was 
met  by  the  schooner  Enterprise,  an  American  man 
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1817.  of  war,  beating  out  abreast  the  first  huoy  of  the 
Hacks.  The  commander  of  the  schooner  sent  his 
boat  to  the  Sophila  with  a  request  that  her  master 
would  come  on  board  the  Enterprise.  The  defend- 
ant went  on  board,  and  continued  there  near  two 
hours.  On  his  return,  the  commander  of  the  Enter-- 
prise  sent  on  board  the  Sophila  a  Captain  Swaine, 
master  of  an  American  vessel  which  had  been  cap- 
tured by  a  Danish  cruizer  on  a  voyage  to  St.  Peters- 
burg, and  condemned.  Captain  Swaine  gave  to 
Captain  Brooke,  the  defendant,  a  written  state- 
ment, containing  all  the  information  he  possessed 
respecting  the  dangers  of  those  seas.  He  stated 
that  his  vessel  was  captured  on  the  4th,  and  con- 
demned on  the  1 9th  of  June.  That  on  the  20th, 
himself  and  his  men  were  turned  on  shore  without 
assigning  to  them  any  cause  of  capture  or  condem- 
nation, and  without  making  any  provision  for  them. 
His  men  were  compelled  to  go  on  board  Danish 
privateers  to  avoid  stai*ving.  He  remained  himself 
at  Albourg,  until  the  17th  of  July,  when  he  travelled 
by  land  to  Amsterdam,  and  passed  within  four 
miles  of  Tonningen.  The  information  of  Captaia 
Swaine  showed  that  the  seas  about  the  mouths  of  the 
Eider,  the  Elbe,  and  the  Weser,  swarmed  with  Da- 
nish privateers,  who  respected  no  flag,  and  brought 
in  every  American  vessel  they  could  capture.  On 
the  28th  of  July  he  passed  through  Hamburgh,  and 
waited  on  the  American  consul  for  a  passport,  where 
he  was  informed  by  the  chancellor  that  there  were 
several  American  vessels  at  Tonningen  petitioning 
for  liberty  to  land  their  cargoes,  which  they  could 
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not  obtaiof  nor  was  any  attention  paid  to  their  peti-  1817. 
tions.  He^  received  the  same  information  afterwards 
at  Amsterdam.  By  the  consulate  at  Hamburgh  he 
was  also  informed  that  there  had  been,  a  few  days 
before,  some  American  vessels  at  Cruxhaven,  which 
had  been  ordered  by  the  consul  to  leave  that  place 
immediately.  After  receiving  this  information  the 
Sophila  proceeded  to  Liverpool,  where  the  slaves 
of  the  plaintiff  escaped,  and  have  been  totally  lost* 

Upon  this  testimony  the  counsel  for  the  plaintiff 
prayed  the  court  to  instruct  the  jury,  that  if  they 
believed  (he  evidence,  the  plaintiff  was  entitled  to 
recover  of  the  defendant  tlie  value  of  the  slaves  in 
the  declaratbn  mentioned.  The  court  refused  to 
give  this  instruction,  to  which  refusal  the  plaintiff 
excepted.  A  verdict  was  found  for  the  defendant^ 
and  a  judgment  rendered  thereon  by  the  court, 
which  judgment  is  now  before  this  court  on  writ  of 
error. 

The  plaintiff  in  error  contencis,  that  the  circuit 
court  ought  to  have  given  the  instruction  prayed 
for,  because,  1st.  The  defendant  has  violated  the 
instructions  by  which  he  was  bound.  2d.  Any  vio<* 
lation  of  those  instructions  subjects  him  to  every 
loss  sustained  in  consequence  thereof. 

Captain  Brooke  is  supposed  to  have  violated  his 
orders  in  not  proceeding  to  Tonningen,  and  waiting 
there  for  the  directions  of  Messrs.  Willinks. 

In  considering  the  instructions  given  by  the 
owners  of  the  Sophila,  there  are  extrinsic  circum* 
stances  which  ought  not  to  be  entirely  overlooked.. 
The  state  of  the  whole  commercial  wor)d  wad  whh^ 

Vol.  n.  o 
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1817.  ^^^  example.  The  then  emperor  of  France  exer- 
cised the  most  absolute  despotism  oyer  nearly  the 
whole  continent  of  Europe^  and  at  his  capricious 
will  destroyed  the  commerce  and  seized  the  proper* 
tj  of  neutrals  in  the  ports  of  those  who  were  com* 
pelled  to  submit  to  his  influence.  Under  such  cir- 
cumstances it  is  reasonable  to  suppose  that,  in  com* 
mercial  expeditions  planned  from  so  distant  a  place 
as  the  United  States,  some  confidence  is  placed  in 
the  master  of  the  voyage,  and  that  much  must  be 
left  to  his  discretion.  Although  this  consideration 
will  not  excuse  a  disobedience  of  orders,  it  is  enti- 
tled to  weight  in  expounding  orders  not  entirely 
decisive.  The  primary  object  of  the  owners  was 
obviously  that  the  Sophila  should  go  to  Amsterdam*. 
Yet  this  primary  object  was  to  be  relinquished,  if 
not  to  be  attained  with  safety ;  and  of  this  the  mas* 
ter  was  the  judge. 

But  the  orders  arc  said  to  direct  the  master  abso- 
lutely to  proceed  to  Tonningen  should  he  decline 
entering  the  Texel. 

In  the  first  letter  of  the  23d  of  May,  this  direc- 
tion docs  appear  to  be  positive,  but  it  also  appears 
to  have  been  given  in  the  expectation  that  the  voy- 
age from  the  mouth  of  the  Texel  to  Tonningen 
might  be  prosecuted  without  imminent  danger,  and 
with  the  probability  of  entering  some  port  on  the 
continent.  Of  this  probability  the  Messrs.  Willinks 
were  to  judge,  should  it  be  in  the  power  of  Captain 
Brooke  to  consult  them. 

The  first  paragraph  of  the  letter  of  the  6th  of 
July  repeats  the  order  to  proceed  to  Tonningen, 
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should  it  be  unsafe  to  enter  the  Tezel,  and  there       is  17. 
^  to  communicate  with  Messrs.  Willinks  of  Amster-   ^^^"^^'"^^ 
dam,  and  Messrs.  Parish  &  Co.  of  Hamburgh,  and         v. 
to  follow  their  instructions."     The  letter  then  di*     ^^^^^ 
Tects  the  conduct  of  the  master,  should  he  be  enabled 
to  get  admittaqce  into  Tonningen  or  Hamburgh, 
and  proceeds  to  say,  ^^  If  no  admittance  can  be  had, 
either  at  Amsterdam,  Tonningen,  or  Hamburgh,  jou 
are  then  at  liberty  to  do  the  best  you  can  with  the 
cargo  as  before  directed." 

-    It  18  on  this  last  clause  in  the  letter  that  the  diffi- 
culty arises. 

The  plaintiff  contends  that  the  master  had  no 
right  to  determine  at  the  mouth  of  the  Texel  the 
practicability  of  getting  into  Tonningen  or  Ham- 
burgh, but  was  bound  to  proceed  for  the  former  place, 
and  when  there,  to  govern  himself  by  the  directions 
of  Messrs.  Willinks,  or  of  Messrs.  Parish  &  Co.  If 
this  bo  not  the  true  construction  of  the  letter,  he 
then  contends,  that  the  intelligence  received  off  the 
mouth  of  the  Texel  did  not  excuse  the  master  for 
sailing  from  that  place  for  Liverpool. 
*  As  the  first  paragraph  of  that  letter  contains  an 
unconditional  order  to  proceed  to  Tonningen,  should 
it  be  unsafe  to  go  to  Amsterdam,  it  is  probable  that 
the  owners  might  found  their  subsequent  orders  on 
the  state  of  things  which  might  be  found  to  exist 
when  the  vessel  should  arrive  at  Tonningen,  and  on 
the  expectation  that  the  voyage  lyould  be  prosecu- 
ted to  that  place.  But  this  expectation  is  not  so 
clearly  expressed  as  to  be  (vee  from  doubt.  The 
writer  does  not  say  "  if  on  arriving  ^t  Tonningei^ 
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1817.  no  admittance  can  be  had,^^  &c.;  but,  ^^If  no  admit-" 
tance  can  be  had,^'&c.  These  expressions  might  well 
be  understood  to  apply  to  the  fact,  although  it 
should  be  communicated  before  arriving  at  the  place, 
and  to  dispense  with  the  necessity  of  a  useless  Toyage 
to  Tonningon.  There  is  the  more  reason  for  coming 
to  this  conclusion  from  the  consideration  that  the 
vessel  could  not  arrive  at  a  place,  admittance  into 
which  was  forbidden.  Whether  this  be  the  true 
construction  of  the  letter  or  not,  the  phraseology  is 
deemed  too  ambiguous  to  subject  the  master  to  re- 
mote damages,  not  certainly  produced  by  his  ornit* 
ting  to  proceed  to  TonningeU)  if,  in  omitting  so  to 
do,  he  acted  with  good  faith  and  a  sincere  desire  to 
obey  his  orders* 

This  brings  us  to  the  informs^tion  under  which  he 
ficted.  That  information  was  that  Hamburgh  was 
shut.  T^^t  Tonningen  had  been  occasionally  shut, 
Itnd  occasionally  opened,  to  American  vessels.  That, 
^t  the  time,  the  cargoes  of  those  which  had  been  ad* 
inittedit  were  not  allowed  to  be  sold ;  and  that  the 
voyage  to  Tonpingen  would  be  attended  with  very 
serious  hazards,  which  were  probably  not  contem- 
platec}  by  his  owners  when  they  gave  their  instruc- 
tions, Jf,  in  such  a  state  of  things,  the  master  should 
be  thought  to  have  misconstrued  his  instructions, 
and  should  be  deemed  responsible  for  exercising  his 
own  discretion,  the  action,  founded  on  such  miscon- 
struction, would  qertainly  be  a  harsh  one.  The 
poi)rt  will  not  decide  this  question,  because  its  deci- 
sion is  rendered  unnecessary  by  the  view  taken  Qf 
^e  second  poin,t, 
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2d.  Admitting  that  the  true  coDstraction  ef  his      isir. 
orders  required  the  master  to  proceed  to  Tomiingen, 
on  finding  it  unsafe  to  go  to  Amsterdam,  is  he  liable 
in  this  action? 

The  court  thinks  he  is  not  No  special  contract 
is  proyed,  and  the  slaves  of  the  plain  tifis  were  put 
on  board  the  Tossel  generally  as  seamen.  The  court 
is  not  satisfied  that  the  danger  of  their  escaping 
might  not  be  as  great  on  the  continent  as  in  England. 
But,  at  any  rate,  Liverpool  was  one  of  the  contin- 
gent termini  of  the  voyage,  and  was  consequently 
within  the  hazards  to  which  the  plaintiff  knew  hia 
property  might  be  exposed.  The  danger  of  losing 
them,  should  the  Sophila  proceed  to  Liverpool,  did 
not  deter  him  from  placing  the  slaves  on  board  the 
vessel,  nor  from  directing  the  master  to  go  to  Liver- 
pool, or  from  giving  full  discretion  respecting  his 
port,  in  an  event  which  was  far  from  being  im- 
probable. 

There  is  no  error,  and  the  judgment  is  to  be 
aflirmed,  with  costs. 

Judgment  afiirmed.* 

h  It  will  be  perceirad  that  Uie  to  which  the  owner  knew  hia  pro- 
abore  case  was  determined  upon  perty  might  be  exposed,  was  not 
the  gnrand  that,  whether  the  mas*  liable  for  the  loss.  In  general,  as 
ter  misconstrued  his  orders  or  not,  to  his  obligations  to  the  ship- 
no  special  contract  of  hiring  be-  owner,  the  master  being  a  letter 
ing  proved,  and  the  slares  being  to  hire  of  his  care  and  attention, 
pot  on  board  generallj  as  mari-  conductor  operisfaciendi^  and  the 
ners,  having  escaped  at  ^  port  contract  being  reciprocaUy  bene- 
which  was  one  of  the  contingent  ficial  to  both  parties,  nothing  more 
termmi  of  the  voyage,  and  was,  is  required  of  him  than  ordinary 
oosseqnenUy,  withip  the  haasardi  diligence ;  and  he  is.  only  respon- 
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1817.  ^^^  ^'  ordinarj  neglect  Bat  mi,  Cb.  70.  6j  the  French  Coc/e 
this  muit  be  understood,  with  the  de  Commerce^  it  is  provided  that 
exception  of  his  responsibilitj  as  the  responsibility  of  the  master 
a  common  carrier,  and  also  that  shall  not  be  dischargred  but  by 
be  is  responsible  like  any  other  proof  of  the  intervention  of  the 
conductor  operis,  or  even  a  roan-  vis  major  or  irresistible  force.  Im 
datory,  for  a  degree  of  skill  in  respontabilUi  du  capilaine  ne  cesac 
his  profession  adequate  to  the  per-  pas  que  par  la  preuve  d^obdacle$ 
formance  of  what  he  undertakes :  de  forte  majeure,  Lw,  2.  iiL  4. 
Iff^^eriUa  euipa  tuLnumeratur,  Du  Capiiaine^  art.  230.  This  pro- 
Siraccha^  de  JVoutw,  Part  3,  JVo.  vision  may,  at  first  sight,  appear 
32.  CaearegtMt  Di$c.  S3,  JVo.  65.  to  extend  unduly  the  re8ponsil>il<- 
I>tfC.  123.  Jfoi.  1.  and  12.  Emer-  ity  of  ship  masters,  which  (except 
igon^  torn,  l.|7. 373.  These  prin-  in  their  capacity  of  cominoo  car^ 
ciples  have  been  recognised  by  riers)  ought  not  to  be  enlaiged 
the  tribunals  of  our  own  country,  beyond  that  of  other  persons  who 
In  the  case  of  Purviance  et  al.  e.  undertake,  for  a  reward,  to  per- 
AnguMf  the  high  court  of  errors  form  any  work.  Its  insertion  in 
4ind  appeals  of  Pennsylvania  said,  the  Code  was  objected  to  upon  this 
*'  It  is  a  wrong  position  that  a  mas-  ground  by  the  tribunal  of  com- 
ter  of  a  ship  is  not  answerable  for  merce  of  Paimpol,  who  remarked 
an  error  in  judgment,  but  only  that  noshipmasterwould  be  found 
ibr  the  fault  of  the  heart,  in  civil  willing  to  incur  a  responsibility 
matters.  Reasonable  care,  atten-  so  tremendous  as  that  which  a 
tion,  prudence,  and  fidelity,  are  rigorous  application  oT'the  literal 
expected  from  the  master  of  a  expressions  of  the  law  might  in- 
ship,  and  if  any  misfortune  or  mis-  cur.  That  many  accidents  hap- 
chief  ensues  from  the  want  of  pen  in  navigation  which  no  hu- 
them,  either  in  himself  or  his  man  skill  can  avert,  but  which 
mariners,  he  is  responsible  in  a  are  not  to  be  considered  as  tho 
civil  action."  Per  Chief  Justice  efiects  of  the  vis  major,  and  many 
IVPKea:^.  1  Doll.  184.  But  it  is  misfortunes  which  are  not  to  be 
difficult,  if  not  impossible,  to  lay  attributed  to  the  want  of  know- 
down  many  general  rules  to  en-  ledge,  the  negligence,  or  the  fault 
force  the  performance  of  all  the  of  the  master.  The  tribunal, 
duties  of  the  master.  Targa  sar-  therefore,  proposed,  as  an  amend- 
castically  remarks,  that  it  is  as  roent  to  the  article,  the  addition 
difficult  to  detect  the  misfeasance  of  the  following  words :  ou  pat* 
of  ship  masters  as  that  of  physi-  Peffet  des  accidens  qui  tiennent  au 
cians.  Son  quetti  errori^  come  kcuard  et  d  Cimprivoyance  insSpm^ 
^uelH  che  commettono  bene  spetto  i  rable  de  la  navigation  et  du  chch- 
mediciy  nel  curare  li  poveri  infer^  mage  dans  les  ports.     But  this 


OF  THE  UNITED  STATES.  HI 

atnendmeDt  was  rejected  upoD  the  priociple  of  which  ought,  there-        ]817. 

ground  that  it  would  be  dangerous  fore,  to  be  applied  by  judicial  dii-     v^rv^^ 

to  insert  in  the  code  a  general  cretion  in  everj  particular  case,       M^Coul 

prorision  of  this  nature,   which  according  to  its  own  peculiar  cii^  ^* 

though  it  might  be  required  in  curostaDces.     Esprit  du  Codede     '-^kamp, 

•ooie  cases,  would,  in  others,  be  Commerce^  par  «/•  O,  LocrSf  torn* 

perverted  to   the    protection  of  3./>.  101. 
fraud  and  negligence,  and    the 


(coMxoir  LAW.) 

MCouL  V.  Lekamp's  Administititrix. 

A.  L.  brought  an  action  of  assumpsit  in  the  circuit  court,  and  after  i8su« 
.  joined,  the  plaintiff  died,  and  the  suit  was  revived  by  icire/acitu  in 
the  name  of  hia  administratrix.  While  the  suit  was  still  depending, 
the  administratrix  intermarried  with  F.  A.,  which  marriage  wstt 
pleaded  puiM  darrein  conHnvance,  Held  that  the  tcire  faeitu  was 
thereupon  abated,  and  a  new  tcire  facias  might  be  issued  to  revive 
the  original  suit  in  the  name  of  F.  A.  and  wife,  as  the  personal  re* 
presentative  of  A.  L.,  in  order  to  enable  her  to  prosecute  the  suit 
until  a  final  judgment  under  the  judiciary  act  of  17&9,  cb.  20,  sec.  31. 
Where  a  witness,  a  clerk  to  the  plaintiff,  swore  that  the  several  arti- 
cles of  merchandice  contained  in  the  account  annexe  to  his  depo* 
sition,  were  sold  to  the  defendant  by  the  plaintiff,  and  were  charged 
in  the  plaintiff*s  day*book  by  the  deponent  and  another  person  who 
is  dead,  and  that  the  deponent  delivered,  and  further  swore,  that  he 
bad  referred  to  the  original  entries  in  the  day-book ;  held,  that  thii 
was  sufficient  evidence  to  prove  the  sale  and  delivery  of  the  goods. 

Error  to  the  circuit  court  for  tho  district  of  Vir- 
ginia. 

This  cause  was  argued  by  Mr.   Lee^  for  the  Feb.  i3tbi 
plaintiff  in  error,  and  bj  Mr.  Swofiriy  for  the  defend- 
ant in  error. 
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^817.  Mr.  Chief  Justice  MAttsHALL  delirered  the  opinion 

"lESi^   of  the  court 

▼•  Albert  Lekamp  brought  this  suit  in  the  circuit 

Feb.  i5tb,  ^^rt,  for  the  district  of  Virginia,  for  the  recoverj 
of  monej  claimed  to  be  due  to  him  from  Neil  M<])oul, 
the  defendant  below.  After  issue  joined  the  plain* 
tiff  died,  and  the  suit  was  reyived  in  the  name  of  his 
administratrix.  While  the  suit  was  still  depending, 
the  administratrix  intermarried  with  Frederick  L.  E, 
Amelungi  which  marriage  was  pleaded  puis  darrein 
continuance.  The  scire  facias  was  thereupon  abated 
and  a  new  scire  facias  issued  to  revive  the  original 
action  in  the  names  of  Amelung  and  wife,  as  the 
personal  representatives  of  Albert  Lekamp. 

At  a  subsequent  term  the  cause  was  tried  on  the 
original  issue,  and  a  verdict  found  for  the  pl^ntiff^ 
on  which  the  defendant  prajed  that  the  judgment 
might  be  arrested  for  the  following  reasons :  ^^  Be- 
cause he  saith,  that  after  the  plea  pleaded  the  origi- 
nal plaintiff,  Albert  Lekamp,  departed  this  life,  and 
Sophia  Lekamp,  his  administratrix,  sued  forth  a 
scire  facias  to  revive  the  suit  on  the  4th  of  July,  1811; 
that  while  the  suit  stood  revived  in  her  name  as 
administratrix,  the  said  Sophia  Lekamp  intermarried 
with  Frederick  L.  E.  Amelung,  and  on  the  4th  of 
December,  1812,  this  defendant  having  pleaded  the 
intermarriage  aforesaid,  it  was  ordered  that  the 
scire  facias  be  abated,  whereupon  the  said  Frederick 
L.  E.  Amelung  and  Sophia,  his  wife,  as  administra* 
trix  aforesaid,  sued  out  a  new  sdre  facias  to  revive 
the  suit,  and  there  being  no  new  plea  pleaded  or 
anj  consent  that  the  cause  should  be  revived  in  any 
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HDther  manner  than  the  law  would  direct,  the  juiy  1817. 
was  empanneled,  and  a  verdict  found  as  aforesaid ; 
and  the  said  defendant  saitb,  that  the  act  of  Congress^ 
in  that  case  made  ancl  provided,  doth  not  warrant 
the  revival  of  the  suit  in  the  name  of  the  said  Ame* 
lang  and  wife,  under  the  circumstances  aforesaid/' 

These  errors  were   overruled,  and  a  judgment 
rendered  conforming  to  the  verdict  of  the  jury. 

At  tt|6  trial  of  this  cause,  the  pla'uitiff  offered  in 
evidence  the  deposition  of  Zachariah  Roberts,  with, 
the  accounts  thereunto  annexed.  The  deponent 
states,  that  lie  was  clerk  of  Albert  Lekamp,  from 
the  10th  day  of  January,  1804,  to  the  9th  day  of 
June,  1809.  That  the  account  B.,  annexed  to  his 
deposition,  is  a  just  and  true  account  current  taken 
from  the  books.  That  on  the  8th  day  of  November^, 
I8O59  Neil  M'Coul  paid  up  the  balance  for  goods 
purchased  previous  to  the  26th  of  April,  1805,  with 
the  interest  due  thereon  as  stated.  He  then  recapitu* 
lates  in  his  deposition  the  several  items  on  the  debit 
side  of  the  account  current,  which  is  composed  of  the 
sums  total  of  goods  delivered  on  particular  days,, 
and  ^  states  most  positively  that  the  said  items  are 
fajken  from  the  account  current  of  the  said  Neil 
M<]!oul  on  the  said  Lekamp's  books,  which  booka 
he  kept,  and  has  had  '  reference  thereto.  That 
viewing  and  referring  to  the  other  paper  writing^ 
annexed,  marked,  also,  with  the  letter  B.,  beginning 
with  the  words,  ^  a  statement  of  merchandise  sold 
and  delivered  to  Neil  iVlCoul/  he  saith  that  the 
several  articles  of  merchandise  therein  enumerated,, 
specified,  described,   and  at   large  set   fgrth  s^rid 

Vol.  It  ? 
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1817.  charged,  and  contained  also  in  the  before-mentioned 
account  current,  marked  B.,  were  sold  by  said 
Albert  Lekamp,  in  his  life  time,  and  at  the  respective 
time^  at  which  thej  are  charged  to  the  defendant, 
Neil  MC!oul,  and  were  tharged  in  the  day-baok  of  the 
said  Albert  Lekamp,  bj  the  deponent  and  Mr.  Yit*' 
hake,  who  Is  now  deceased,  and  the  deponent  deti' 
vered  them,**  &^o.  The  deposition  then  proceeds  to 
dtate  that  the  prices  are  correctly  stated ;  that  all 
due  credits,  so  far  as  he  knows,  are  given ;  and  that 
the  balance  is  truly  struck :  And  adds,  that  the  de« 
ponent,  before  giving  in  his  deposition)  had  reference 
to  the  original  entries  on  the  day-book^  of  Lekamp, 
which  entries  were  made  by  Mr.  Vithake  himself. 

The  first  account,  marked  B.,  is,  as  is  stated  in  the 
deposition,  the  account  current.  The  second  ac«- 
eount,  also  marked  B.,  is  a  particular  and  detailed 
enumeration  of  the  articles  sold  and  delivered,  with 
their  prices,  and  agrees  in  amount  with  the  account 
qurrent. 

The  counsel  fbr  the  defendant  moved  (he  court 
|iot  to  allow  the  said  accounts  to  go  in  evidence  to 
the  jury,  as  not  being  copies  of  the  original  entriea 
in  the  day-books  or  original  books  of  the  plaintiff's 
intestate ;  but  the  court  was  of  opinion,  that  the 
account  B.,  beginning  with  the  words  *^^  statement,^ 
(be,  was  substantially  stated  by  the  witness  to  be  li 
copy  from  the  day-books,  or  original  books  of  entrieS| 
find  that  the  same  w^s  sufficiently  proved  to  go  in 
evidence  to  the  jury,  together  with  the  said  depos^ 
Hgn.    The  deibndants  excepted  to  this  opinipn^ 


kek^ixDpi 
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Two  errors  are  assigned  in  the  proceedings  df  thc^      18]7. 
court  below :  ^tTX^ 

IsL  In  reviving  thii  suit  &ftcr  the  abatement  of    ^  j* 
the  first  9cirefacia8%  which  error  ought  to  have  ar«> 
rested  the  Judgment. 

2d.  In  permitting  the  account,  marked  B^)  to  go 
in  evidence  to  the  jury. 

The  first  error  assigned  is  of  some  consequencei 
as  the  decision  upon  it  furnishes  a  rule  of  practice 
for  all  the  circuit  courts  of  the  United  States. 

The  argument  for  the  plaintiff  in  error  is  briefij 
this :  At  common  law  all  suits  abate  bj  the  death 
or  marriage  of  the  plaintiff^  if  a /erne  sole  ;  and  such 
suit  could  not  be  prosecuted  in  the  name  of  the  re* 
presentative,  or  of  the  husband  and  wife,  unless  ena* 
bled  so  to  do  bv  statute.  The  act  of  congress  pro* 
vides  for  the  case  of  death,  but  not  for  the  case  of 
marriiige.  Consequently,  the  suit  o{afeme  sole  who 
marries  abates  as  at  common  law. 

This  argument^  if  applied  to  an  original  suit  ii> 
^titufed  bj  a  feme  sokj  would  certainly  be  conclu^ 
sire :  but  this  suit  was  not  instituted  by  a  feme  sole^ 
It  was  instituted  by  Albert  Lekamp,  who  died  while 
it  was  depending.  The  law  says,  ^That  where 
sny  suit  shall  be  depending  in  any  court  of  the  Uoi« 
ted  States,  and  either  of  the  parties  shall  die  befons 
final  judgment,  the  executor  or  administrator  of  such 
deceased  party,  who  was  plaintiff,  petitioner,  or  de^ 
fendant,  in  case  the  cause .  of  action  doth,  by  law, 
turvive,  shall  have  full  power  to  prosecute  or  defend 
any  such  suit  or  action  until  final  judgment^^ 

When;  therefore,  Albert  Lekamp  died,  his  admm^ 
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1317^  islratrix,  since  the  cause  of  action  survived,  had  full 
power  given  her  bj  the  statute  to  prosecute  this  suit 
until  final  judgment.  The  suit  did  not  abate,  but 
continued  on  the  docket  as  the  suit  of  Albert 
Lekamp.  It  did  not  become  the  suit  of  the  admin- 
istratrix, but  remained  the  suit  of  the  intestate,  to 
be  prosecuted  bj  his  representative.  The  marriage 
of  this  representative  would  abate  her  own  suit,  but 
could  not  abate  the  suit  of  her  intestate.  That  still 
remained  on  the  docket,  to  be  prosecuted  bj  her, 
ticcording  to  the  letter  of  the  law,  as  well  as  its 
spirit,  **  until  final  judgment.''  If  her  marriage 
abated  her  ^cire  facias^  and  the  original  suit  still  re- 
mained on  the  docket,  was  still  depending,  then  its 
state  was  the  same  as  if  a  scire  facias  had  never  is- 
sued ;  in  which  case  all  will  admit  a  scire  facias 
ought  to  issue  in  the  name  of  husband  and  wife. 

This  court  is  unanimously  of  opinion,  that  as  the 
original  suit  did  not  abate,  the  scire  facias  in  the 
name  of  the  administratrix,  while  a  feme  sok^  consti- 
tuted no  bar  to  a  scire  facias  in  the  name  of  the  hus- 
band and  wife  after  her  marriage,  to  enable  her  still 
**  to  prosecute  that  suit  until  a  final  judgment." 

The  question  which  grows  out  of  the  bill  of.  ex- 
ceptions is  entirely  a  question  of  ^construction.  Ail 
admit,  that  in  this  action  the  delivery  of  the  goods 
sold  must  be  proved,  and  that  the  entries  to  which 
the  witness  may  refer  must  be  the  original  entries 
made  in  the  day  book.  The  doubt  is,  whether, 
upon  right  construction,  the  deposition  of  Zacha- 
riah  Roberts  amounts  to  this.  He  says,  that  the 
several  articles  of  merchandise  contained  in  the  ac- 
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qount  annexed  to  his  deposition,  were  sold  to  the  de«  181 7* 
fendant  bj  Albert  Lekamp,  and  were  charged  in  the 
day-book  by  the  deponent  and  another  person  who 
is  dead,  and  that  the  deponent  delivered  them.  He 
further  swears  that  he  had  referred  to  the  original 
entries  in  the  day-booL  He  could  npt  swear  more 
positively  to  the  delivery  of  the  goods  than  he  does ; 
but  as  it  is  clear  that  he  could  not,  even  for  a  week, 
recollect  each  article  which  is  enumerated,  he  ac- 
counts for  his  recollection  by  saying  that  they  were 
entered  in  the  day-book  partly  by  himself,  and  partly 
by  another  clerk  who  is  dead,  and  that  he  has  refer* 
red  to  this  day«book.  This  is  an  account  taken 
from  the  original  entries  made  at  the  time  of  delive- 
ry, and  is,  therefore,  admissible.  The  account  cur- 
rent, though  agreeing  with  the  account  taken  from 
the  day-book,  appears  not  to  have  gone  to  the  jury. 

Judgment  afiirmed/ 

a  Wbate?ef  might  bare  been  meree^  Liv»  1.  Tit.  ?.  Det  LhrU 

the  docUine  of  the  civil,  or  Ro-  de  Commerce^  Art.  1^     So,  also, 

man    law,  on  this  subject,  it  is  the  books  of  tradesmen  make  a  ie^ 

certain  that  by  the  codes  of  the  mi-proqf  against  all  persons  deal- 

aations  of  the  Earopean  conti-  iag  with  them^  the  oath  of  the  pai^^* 

Bent,  which  are  founded  on  that  tj  being  added  to  this  imperfect 

Uwt  the  books  of  merchants  and  evidence  afforded  by  the  books, 

traders  are,  under  certain  rcg^u-  To  which  Pothier  adds,  that  the 

lations,  evidence    against    those  tradesman  most  enjoy  the  reputa- 

with  whom  they  deal.     Thus,  by  tion  of  probity ;.  that  the  boolci 

the  law  of  France,  the  books  of  miist  be  regularly  kept ;  that  thcf 

traders,  regularly  kept,  may  be  action  must  be  commenced  within 

admitted  as  eridence,  in  commer-  a  year  from  the  time  the  articles 

cial  matters,  between  persons  en-  are  delivered ;  that  the  amotint  be 

Imaged  in  trada.    Code  de  Com'  not  too  great ;  and  thai  there-  i§ 
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nothing  improbable  in  the  demand  the  courts  fininded  thereon,  or  \^ 

anting  from  the  circmnstances  and  positive  8tal  utes. 

wants  of  the  debtor.    DfuOdliga*  Urns  it  has  been  held,  by  the 

ftofw,  JVoff.  719.  7^1.  itapremeooart  of  New-York,  (Mr. 

By  the  common  law  of  Eng-  Justice  Platt  dissenting,)  that 

land,   books  of  accoont,  or  shop  where  there  are  regular  dealings 

books,  are  not  allowed,  of  them-  between  the  plaintiff  and  defen- 

selres,  to  be  gi?en  in  evidence  for  dant,  and  it  is  proved  that  the 

ibe  owner ;  but  a  clerk,  or  ser-  plaintiff  keeps  fair  and  honest 

vant,  who  made  the  original  en-  books  of  account ;  that  some  of 

tries,  may  have  recourse  to  them  the  articles  charged  to  the  defen- 

to  refresh    his   memory,    as    to  dant  have  been  delivered  to  him ; 

other  written  memoranda,  made  and,  that  the  plaintiff  k«eps  no 

at  the  time  of  the  transaction.  So  clerk,  his  books  of  account'''^, 

if  the  clerk  or  servaot  who  made  under  these  restrictions,  and  fronr 

the  entries  be  dead,  the  books  may  the  necessity  of  the  case,  admissi- 

be  admitted  in  evidence,  to  show  ble  evidence  for  the  consideraUon 

the  delivery  of  the  articles,  on  of  the  jury.    Vosbuigh  v.  Thayer, 

producing  proof  of  his  hand-wri-  12  Johns..  Rep,  461. 

ting.    Bull  JV.  P.  282.  Price  v.  In  Pennsylvania,  and  in  the 

Torring^on.  1  SoXfc.  285.  S.  G.  2  eastern  states  generally,  tlie  plain- 

Zicf./Zc^m.  873.  Pitman  V.  Madox.  tiff's  books  of  accouot,  together 

2  Salk.  690.  Botif  the  clerk  be  liv-  with  his  suppletory  oath  proving 

ing,  though  absent  without  the  ju-  the  original  entries,  smd  the  sale 

risdiction  of  the  court,  the  entries  and  delivery  of  the  articles  are 

are    inadmissible.       Cooper   v.  evidence  to  prove  such  sale  and 

Marsden.    1  Esp,  JV*.  P.C.  1.  delivery.  Poulteney  etal,  v.  Ross. 

In  most  of  the  United  SUtes  the  1  Doll.  238.  Steritt  v.  Bull.  1  Bif¥- 
English  law  on  this  subject  is  ad-  N^,  234.  Cogswell  v.  Dolliver.  2 

hered  to  as  the  rule  of  practice.  Muf.  Rep.  217.  Prime?.  Smith. 

But  in  others  it  has  been  changed  4  Jlfatt.  Rep.  455. 
either  by  usage  and  decisions  of 
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1817. 
Tb6  United* 

The  United  States  v.  Sheldon.  sutes 

Sbeldoo. 
^Dder  the  act  of  the  6th  July,- 1812,  <*  to  prohibit  American  vetaels 
from  proceediog  to  or  trading^  with  the  enemies  of  the  United  States 
and  for  other  purposes,"  held  that  living  fai  oxen^  &c.  are  articles 
of  profisioQ  and  munitions  of  war,  within  the  tme  intent  and  mean- 
ing of  the  act 
Also  held*  thai  dnvmg  livings  fat  oxen,  &c.  rnifool  is  not  a  irantpariO' 
<iof»  thereof  within  the  true  intent  and  meaning^  of  the  same  act. 

This  cause  was  argued  by  the  Attorney  Generali  Feb.  istii^ 
for  (he  United  States,  and  bj  Mr.  Hapkinson^  for  the 
defendant. 

Mr.  Justice  Washington  delivered  the  opinion  of  Feb.  86di. 
the  court. 

The  defendant,  George  Sheldon,  was  indicted  in 
the  circuit  court  for  the  district  of  Vermont,  for 
transporting,  over  land,  in  November,  1 81 3,  a  certain 
number  of  fat  oxen,  cows,  steers,  and  heifers,  from  a 
place  ip  the  United  States  to  the  province  of  Lower 
Canada.'  A  special  verdict  was  found  which  submit- 
ted to  the  court  the  questions,  whether  living  fat  oxen, 
cows,  steers,  and  heifers,  are  articles  of  provision 
and  munitions  of  war,  and  whether  driving  living  fat 
oxen,  cows,  steers,  and  heifers,  on  foot,  is  a  transpor- 
tation thereof,  within  the  true  intent  and  meaning  of 
the  act  of  Congress  then  in  force.  The  judges  be* 
log  opposed  in '  opinion  upon  both  these  questions, 
the  cause  comes  before  this  court  upon  a  certificate 
of  such  disagree  meqtf 
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1B17..         This  indictment  was  founded  on  the  act  of  the  6th 
Ji'^'^T^  of  July,  1812 ;  the  second  section  of  which  declares 

Htm  United  "^  ,  ,  t  •     i 

stftie«  ^  that  if  any  citizen  of  the  United  States,  or  person 
cHiqI^  inhabiting  the  same,  shall  transport,  or  attempt  to 
transport,  over  land  or  otherwise,  in.  any  waggon^' 
cart,  sleigh,  ho^U  or  otherunsej  naval  or  military  stores, 
arms  or  munitions  of  war,  or  any  articles  of  provision 
from  the  United  States  to  Canada,  &c.,  the  waggon, 
cart,  sleigh,  boat,  or  the  thing  by  which  the  said 
articles  are  transported,  or  attempted  to  be  trans- 
ported,  together  with  the  articles  themselves,  shall 
be  forfeited ;  and  the  person  aiding^  or  privy  to  the 
same,  shall  forfeit  to  the  United  States  a  sum  equal 
in  value  to  the  waggon,  &c.  or  thing  by  which  the 
said  articles  were  transported,  and  shall  moreover  be 
eonsidered  as  guilty  of  a  misdemeanor  and  liable  to 
^ne  and  imprisonment.^^ 

In  answer  to  the  first  question  submitted  to  thia 
court,  we  are  unanimously  of  opinion  that  living  fat 
oxen,  &c.  are  articles  of  provision  and  munitions  of 
war,  within  the  true  intent  and  meaning  of  the  above- 
recited  act 

The  second  question  is  attended  with  much  more 
difficulty:  Is  the  driving  of  living  fat  oxen,  &c.  a 
transportation  of  them  within  the  true  intent  and 
meaning  of  the  law  ? 

There  is  no  doubt  but  that  the  word  transport^ 
correctly  interpreted  as  well  as  in  its  ordinary  accep- 
tation, means  to  carry^  to  convey  ;  and  in  this  sense 
it  seems  to  a  majority  of  the  court  the  legislature  in- 
tended to  use  it.  The  offence  is  made  to  consist  in 
transporting  in  anj  wagg^on,  cart,  sleigh,  boat,  or 
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other  wise,  the  prohibited  articles.     Had  the  wotda      ]817. 
"  or  otherwise^'  been  omitted,  it  would  scarcely  ad-  ^^^^^^^(j^^ 
mil  of  a  doubt,  that  unless  the  prohibited  articles  had      states 
been  coovejed  on  some  one  of  the  enumerated  vehi*     Sheldon* 
cles,  no  offence  would  have  been  committed  within  the 
Words  i>r  the  meaning  of  the  law.    What  then  is  the 
correct  interpretation  of  these  expressions,  taken  in 
connection  with  the  other  parts  of  the  section  ?  To 
transport  an  article  in  ajviraggon,  or  otherwise,  would 
seem  necessarily  to  mean  to  carry  or  convey  it  in 
that  or  in  some  other  vehicle,  by  whatever  name  it 
j^ight  be  distinguished..    If  these  words  are  constru- 
'ed  to  mean,  a  removal  of  the  article  from  one  place 
to  another  otherwise  than  in  a  vehicle,  it  might  well 
admit  of  a  doubt,  whether  a  removal  in  a  vehicle, 
other  than  one  of  those  which  are  enumerated^  would 
be  a  case  within  the  law. 

But  so  far  from  this  matter  being  left  a  doubt  by 
the  laW)  we  find,  that  when  the  punishment  by  way 
of  far£eiture  is  prescribed,  the  words  ^^  or  otherwise^' 
are  very  plainly  construed  to  mean  the  thing  by  which  ^ 
the  articles  are  transported;  thus  distinguishing  be* 
tween  the  thing  which  transports,  and  the  thing 
which  is  transported. 

It  may  be  admitted,  that  the  mischief  is  the  same^ 
whether  the  enemy  be  supplied  with  provisions  ia 
the  one  way  or  the  other;  but  this  affords  no  good 
reason  for  construing  a  penal  law  by  equity,  so  as  to 
extend  it  to  cases  not  within  the  correct  and  ordinary 
meaning  of  the  expressions  of  the  law,  particularly 
when  it  is  confirmed  by  the  interpretation  which  the 
legislature  has  given  to  the  same  expressions  in  the 

Vol.  If.  Q 
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1817.      same  law.    If  it  were  impossible  to  satisfy  the  words^ 
^^^^^^"^""^^  "  or  otherwise^^^  except  in  the  way  contended  for  oil 

the  United  . 

Sutes      the  part  of  the  United  States,  there  would  be  some 
flheidoiL.     reason  for  giving  that  interpretation  to  them.   But  it 
has  been  shown  that  this  is  not  the  case. 

It  was  contended  by  the  Attorney  General,  that 
these  questions  were  in  effect  settled  in  the  case  of 
the  United  States  v.  Barber.'  But  this  is  clearly  a 
mistake.  The  only  question  in  that  case  which  ifras 
referred  to  this  court,  was,  •*  whether  fat  cattle  are 
provisions  or  munitions  of  war  ?''  The  decision  of 
this  court  was  in  the  affirmative.  But  whether  the 
fat  cattle  were  dead  or  alive,  and  if  the  latter  was  to 
be  Intended,  whether  they  were  driven  or  transport* 
ed  in  some  vehicle  did  not  appear,  and,  of  course^ 
the  law  arising  out  of  that  state  of  facts  was  not,  and 
could  not  be  decided. 

Upon  the  whole,  it  is  the  opinion  of  a  majority 
of  this  court,  that  driving  living  fat  oxen,  &c.  on  foot, 
is  not  a  transportation  thereof,  within  the  true  intent 
and  meaning  of  the  above-recited  act  of  Congress. 

Judgment  for  the  defendant. 

a  9  Cranch,  243. 
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(pttizt.) 

The  Mart. 


Where  an  enemj**  vessel  was  captured  by  a  pri?ate  armed  vessel  of 
the  Uaited  States,  and  subsequently  dispossessed  by  the  force  or 
terror  of  another ;  the  prize  was,  under  the  circumstances  of  the 
case,  adjbdged  to  the  first  captor,  frith  costs  and  damages. 

Appeal  from  the  circuit  court  for  thye  district  of 
Massachusetts. 

The  British  schooner  Mary,  whereof  Charles 
Thomas,  jr.  a  British  subject,  domiciled  at  St.  Johns, 
New  Brunswick,  was  late'  owner  and  master,  sailed 
finder  convoy  from  St.  Johns,  New  Brunswick,  bound 
to  Castine,  then  in  the  military  occupation  of  the 
British,  laden  with  a  cargo,  the  growth,  produce, 
anil  manufacture  of  British  possessions,  shipped  by 
British  merchants  domiciled  in  St  Johns,  N.  B.  to 
merchants  resident  in  Castine. 

The  schooner  Mary  was  captured  by  the  private 
armed  schooner  Cadei^  between  Duck  Island  and 
Mount  Desert,  on  the  night  of  the  25th  of  De^ 
eeraber,  1814,  between  the  hours  of  II  and  12; 
the  convoy  under  which  the  Mary  sailed,  was  in 
sight  of  the  Mary  at  the  time  of  her  capture ;  but  no 
other  vessel  was  in  sischt  at  that  time.  The  Cadet 
came  up  with  the  Mary  so  suddenly,  that  she  had 
no  opportunity  to  make  resistance,  or  give  notice  to 
the  convoy  of  her  dans^er. 

After  the  capture  of  the  Mary,  the  principal  part 


^hp  Maiy, 
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1817.  of  her  cargo  was  taken  od  board  the  Cadets  carried 
into  the  district  of  Massachusetts,  ^and,  in  the  district 
court  of  said  cjlistrict,  condemned  to  the  Cadet  as 
prize  of  war. 

On  the  morning  of  the  26th  of  December,  after 
sun-rise,  the  Cadet  and  M arj  being  then  in  company, 
an  armed  brig,  the  Paul  Jones^  was  discovered  by 
them,  under  such  suspicious  circumstances,  as  to  in- 
duce them  to  believe  her  to  be  a  British  cruiser,  and, 
in  consequence,  to  part,  and  steer  different  courses* 
The  sails  of  the  Paul  Jones  were  of  English  canvass. 
jShe  pursued  the  Mary,  firing  at  her,  until  between 
4  and  5  o^clock,  p.  m.  of  the  26th  of  December ; 
the  Mary  had  then  arrived  in  a  bay  of  the  United 
States,  to  wit,  Wheeler^s  bay,  a  bay  frequented  by 
American  vessels.     The  Mary  being  within  half  a 
mile  of  the  shore,  and  within  the  same  distance  of 
the    PquI  Jones^  and  being  in   such  a  situation  as 
rendered  it  certain  that  she  must  be  intercepted  by 
the  PquI  Jones^  the  prize  mastei;  and  crew,  considerr 
|ng  it  certain,  from  her  appearance  and  actions,  that 
the  Paid  Jones   was  an  English  cruiser,  left  the 
Mary  for  the  shore,  after  having  thrown  over  her 
anchor,  and  ordered  the  British  captain,  and  his  son 
of  twelve  years  of  age,  who  were  left  on  board,  to 
pay  away  the  cable. 

After  the  prize  crew  left  the  Mary,  the  British 
master  hoisted  English  colours,  and  steered  the 
aphooner  towards  the  Paul  Jones, 

Ten  minutes  after  the  prize  crew  left  the  Mary, 
she  was  boarded  by  a  boat  from  the  Paid  Jones^ 
when  tho  English  captain  informed  tliem  that  the 
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Maiy  was  an   EDglish  vessel,  prize  to   the  Cadets      1817. 
when  the  Paul  Jones  immediately  stood  off  from  the   xhc^ur 
land  with  the  Mary  in  company,  with  English  colours 
still  flying. 

A  hoat,  then  out  to  the  windward  of  the  Mary^ 
and  within  musket  shot,  or  a  quarter  of  a  mile  dis- 
tant from  her,  (the  crew  then  lying  on  their  oars, 
the  sea  smooth,  and  the  wind  light,)  repeatedly 
hailed  the  Mary,  both  before  and  after  she  was 
boarded  by  the  Paul  Jones,  and  received  no  answer. 

The  prize  master  of  the  Mary,  immediately  on 
his  getting  on  shore,  despatched  a  boat  on  board  her 
to  ascertain  the  national  character  of  the  vessel  by 
whom  she  was  boarded,  and  claim  her  if  the  board* 
tag  vessel  should  prove  American ;  but,  before  the 
boat  could  get  off,  the  Paid  Jones  had  sailed  with 
the  Mary  in  company. 

Libels  against  the  Mary  and  cargo  were  filed  in 
the  district  court  for  the  district  of  Maine,  by 
David  Elwell,  in  behalf  of  himself,  and  the  owners, 

m 

officers,  and  crew,  of  the  private  armed  schooner 
Cadety  and  by  John  Thomson  Hilton,  in  behalf  of 
himself,  and  the  owners,  officers,  and  crew,  of  the 
private  armed  brigantine  Patd  Jones.  The  Mary 
and  cargo  were  condemned  in  the  district  court  for 
the  district  of  Maine,  to  John  Thomson  Hilton, 
and  the  owners,  officers,  and  crew,  of  the  Paul  Jones. 
An  appeal  was  entered  from  said  decree  by  David 
Elwell,  and  the  owners,  officers,  and  crew,  of  the 
Cadetj  in  the  circuit  court  of  Massachusetts.  In  con- 
sequence of  the  affinity  of  the  judges  to  the  par- 
ties, the  decree  of  the  district  court  of  Maine  was^ 
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I8ir.      bj  consent  of  parties,  aflirmed  pro  forma^  and  the 
)^!r^Y^^  cause  brought,  by  appeal,  to  this  court 

Feb.  itih.  Mr.  Jones^  for  the  appellants.  This  i?  a  case  of 
novel  impression  as  to  the  circumstances^  but  long 
since  settled  in  principle.  The  prize  crew  of  the 
Cackt  were  driven  out  of  the  Mary  bj  the  terror  or 
the  force  of  the  Paul  Jones.  It  is  not  the  case  of  a 
prize  abandoned  and  t^ken  as  res  nullius^  nor  retaken 
by  th^  original  British  crew,  and  recaptured  by  th^ 
Paul  Jones.  The  prize  was  in  a  place  pf  safety,  m- 
fra  prtesidia  ;  not  constructively,  as  of  a  fleet,  or  a* 
neutral  port,  but  pf  a  port  of  the  captor^s  country. 
In  order  to  constitute  a  dereliction  of  the  property 
acquired  in  the  thing  captured,  the  abandonment 
must  be  voluntary,  and  with  intent  to  relinquish  the 
right  acquired.  The  origin  of  this  principle  is  to  be 
found  in  the  Roman  code,  which  distinguishes  be- 
tween a  voluntary  and  compulsory  abandonment  of  pos- 
session ;  the  first  changing  the  right  of  property, 
whilst  the  latter  has  no  such  effect."     It  is  applied  to 

aJusLlMt.L,2A.ly»ec.A(^.^l.  the   9th   article    of   the  French 

Ah'a  sane  causa  est  earum  renim,  prize  ordinance,  (which  prescribes 

quoB  in  tempestate  levandse  navis  that,  if  a  captured  vessel,  not  hav- 

causa  ejiciuntur.     Has  enim  dom-  ing'  been  recaptured,  is  abandon- 

inorum  permanent :   quia  palam  ed  by  the  enemj,  or  if  by  storms 

est,  eas  non  eo  animo  ejici,  quod  or  other  accidents,  it  returns  into 

qnis  eas  habere  nolit,  sed  quo  ma-  the  possession  of  French  subjects, 

gis  cum  ipsa  navi  maris  periculum  before  baling  been  carried  into 

efiugiat.     Qua  de  causa,  si   quia  any  enemy's  port,  it  shall  be  re- 

eas  fluctibus  expulsas,  rel  etiani  in  stored  to  the  former  owser,  if 

ipso  mari  nactus,  lucrandi  animo  claimed  within  a  year  and  a  day, 

abstulerit,  furtum  committit     So  although  the  possession  of  the  ene-. 

qjso  D^HabreUj  in  coromeDtiog  on  my  may  have  continued  more  than 
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the  law  of  prize  bj  the  difTerent  elementary  writers.*  1817. 
It  was  practically  enforced  in  the  case  of  the  Lord  ^T'^jT^^ 
Nelson,''  and  by  this  court  in  the  case  of  the  Mary 
Ford/  Striking  the  colours  is  to  be  deemed  the 
real  deditio^  and  the  consummation  of  the  capture/ 
So,  also,  the  capture  is  held  to  be  consummated 
where  the  prize  is  completely  under  the  dofisinion  of 
the  captor,  has  no  ability  to  resist,  and  no  prospect 
of  escape/*    Here   was  no  recapture  by  the  enemy 

tfrenty^bor  honri,}  makes  the  fol-  this  subject  is  alluded  tp  by  Lord 

lowio^    obseiratioD,     **Quoique  Mansfield,     that    by     whatever 

l^article  de  I'ordoBnance  ne  pa-  length  of  time,  or  other  circnm*    ' 

raisse  [las  faire  la  difference  eti-  stance  the  property  io  prizes  h 

Iro  oo  raisseaa  abandon  ne  par  Ics  vested,  so  as  to  bar  the  former 

enoemis,  et  celui  qui  I'a  etc  par  owocrio  case  of  recapture  or  sale, 

I'efiet  d^une  tempdte  ou  de  quel-  "  the  inbtant  the  captor  has  got 

^oe  autre  accident  imprevu ;  11  posseition^  no  friend,  no  fellow'- 

est    n^aomoins    certain  qu*il    y  soldier,  or  ally,  can  take  it  froitl 

en  ^  quelqu'une.     Nous  n'eotre-  him  ;  because  it  would  be  a  vio/o- 

prendroDS  point  ici  de  la  faire  sen-  tion  of  his  property,**     And  it  is  in 

fir :  outre  ^ae  cela  ootis  ecarte*  this  sense   must    be   understood 

nit  de  notre  objet,  il  n'est  per-  what  is  repeated  by  so  many  wri-> 

Sonne,  tant  soit  pen  vers6  dans  la  ters  from  the  civil  law,  Quce  ex 

jnrispmdeoce,  qui  ig^nore  que  I'a-  koHibus  capiuntur,  statim  capi^ 

bandon  volontaire  fait  peildre  la  erUium  fiunt.     An  inchoate  title 

propri^t^  tout  an  contraire  de  ce-  immediately   accrocs  as   against 

Ini  qui  est  ibrc^e/'    D'Habreu  any  cruiser  of  the  same  nation  or 

en  Prizeit  ch.  5.  $10.  torn,  2.  p.  its  allies  in  the  war,  which  title 

95.  of  M.  6onnemant*8  T^nsla-  cannot  be  devested  but  by  a  voluh' 

tion.  iary  abandonment  on  the  part  of 

b  Bynkershoek,  Q,  •/.  Pub.  ch*  the  first  captor.  2  Woodesont  455. 

4.  p,  35  of  Du  Ponceau*8  Trans-  c  Edwards,  79. 

Ution,  Id.  ch.  L  p.  36.    2  Azu^i,  d  3  t)alL  198. 

Pftrt  2.  ch  .  4   art   2.  $  1.  3.   7.  el  Rob.  195.    The  Rebeckab. 

2  IFoodeion,  454.  See  also  2  Burr.  /3  Rob.  24a.      The  Edwaid 

^3.    Goss  tt  ai.  V.  Withers.    In  and  Mary, 
tksti  omte  the  true  distinctiou  on 
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181T.  crew,  because  no  resistance  nor  escape ;  and  the  Bri- 
tish master  could  clearly  not  have  maintained  a  claim 
for  salvage  in  the  courts  of  his  own  country  had  th« 
Paul  Jones  turned  out  to  be  a  British  privateer. 

Mr.  Webstw^  contra.  This  is  a  case  of  voluntary 
relinquishment  of  the  prize;  and  even  if  it  was  pro* 
duced  by  terror  of  a  supposed  enemy,  that  will  not 
make  it  involuntary.  The  case  of  the  Lord  Nelson 
does  not  determine  the  present  case ;  but  Sir  Wil-* 
liam  Scott  there  puts  the  very  case  now  before  the 
court,  and  decides  it  by  asking,  ^  Suppose,  therefore, 
that  after  this  voluntary  abandonment,  the  ship  had 
been  met  with  by  some  French  cruiser,  and  that  by 
means  of  jury-masts,  they  had  succeeded  in  car- 
rying her  into  a  French  port ;  can  there  be  any  doubt 
that  she  would  have  been  prize  to  the  second  cap- 
tor ?"  In  the  case  of  the  Ann,  which  was  a  ques- 
tion of  jurisdiction  in  a  revenue  cause,,  the  seizure 
being  abandoned  before  adjudication,  this  court 
illustrate  their  opinion  by  analogy  to  the  prize 
law,  holding,  that  capture  gives  no  authority  to 
proceed  to  adjudication,  if  abandoned  before  judi- 
cial proceedings  are  commenced/  So,  also,  in  the 
case  of  the  Astrea,  it  was  determined,  that  an  inte^ 
rest  acquired  by  possession  is  devested  by  the  loss 
of  possession,  from  the  veiy  nature  of  a  title  acquired 
in  war.*  The  case  of  the  Adventure  is  likewise  in 
point.'  There  was  no  fraud  on  the  part  of  the  Paul 
Jones.     She  had  a  right  to  chase  under  any  colours ; 

g  9  Crttnch,2Q9.  h  I  fFheai*  125.  i  lb.  oote  (f.) 
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but  she  neither  chased  nor  fired  under  eneroj's       isir. 
colours:  whilst  the  prize  showed  no  colours,  and    ^^^^^^j^^ 
therefore  inyited  pursuit ;  and  was  found  in  the  pos- 
session of  her  original  British  master,  and  therefore 
authorized  detention.     She  was  not  infra  prcesidia- 
whilst  lying  in  Wheeler's  Bay ;  but  even  supposing 
she  had  been,  if  she  was  afterwards  abandoned  by 
her  original  captor,  the  Paul  Jones  had  a  rigiit  to 
take  possession.     The  prize  master  did  not  think  it 
worth  while  to  risk  being  taken  prisoner,  and  there* 
fore  abandoned  his  prize. 

Mr.  Jones  in  reply.  The  case  supposed  by  Sir 
William  Scott,  in  delivering  his  judgment  in  the  Lord 
Nelson,  is  of  a  voluntary  abandonment,  and  not  one 
produced  by  the  application  of  force  or  terror.  In 
the  case  of  the  Ann,  this  court,  though  incidentally  de- 
scribing the  general  doctrine,  adhere  to  their  accus-^ 
tomed  accuracy  and  precision  of  language.  "  A 
voluntary  abandonment''  is  the  phrase  used  by  the 
learned  judge,  who  delivered  the  opinion  of  the 
court ;  and  he  proceeds  to  state,  ^^  It  is  not  meant  to 
assert  that  a  tortious  ouster  of  possession,  or  fraudu- 
lent rescue  or  relinquishment  after  seizure,  will  devest 
the  jurisdiction."  The  precedent  of  the  Astrea  does 
not  apply.  In  that  case  there  was  a  capture  and  re- 
capture, and  a  second  recapture ;  but  no  question 
ivhether  the  abandonment  by  the  first  captors  was 
▼oluntary  or  not.  The  case  of  the  Adventure  was 
not  a  question  of  derelict ;  but  whether  the  bell ige- 
rant  may  invest  a  neutral  with  his  rights  at  sea,  in 
fraud  of  the  contingent  right  of  recapture  by  the 

Vol.  II.  R 
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1817.  other  belligerant  The  question  here  is  not  whether 
ijlJJJ^JJJ^  fraud  was  used,  but  whether  forct  was  used.  The 
prize  crew  supposed  they  were  surrendering  to  Bri- 
tish captors  :  b'ut  the  Mary  was  not  in  a  situation  to 
be  captured  by  a  cruiser  of  the  United  States;  she 
was  not  derelict,  but  lying  in  a  roadstead,  which  is  a 
prcBsidium^  though  not  guarded  by  forts  and  castles* 

Feb.  14th.         Mr.  Justice  Johnson  delivered  the  opinion  of  the 
court. 

We  are  of  opinion  that  the  facts  stated,  in  this 
appeal,  make  a  clear  case  of  tortious  dispossession 
on  the  part  of  the  Paul  Jones^  The  privateer  Ca- 
det 4iad,  with  great  gallantry,  captured  the  Mary, 
and  been  in  possession  of  her  part  of  a  night  and 
day.  The  prize  was  close  in  upon  the  American 
coast,  and  making  for  a  port  which  was  open  be- 
fore her.  It  was  not  until  the  suj>erior  sailing  of 
the  Paul  Jones  made  it  manifest  that  the  prize  must 
be  cut  off  from  tliis  port,  and  until  she  had  been  re- 
peatedly fired  upon,  that  the  prize  crew  abandoned 
her.  There  exists  not  a  pretext  in  the  case  that 
this  abandonment  was  voluntary,  or  would  have  ta- 
ken place  but  for  the  hostile  approach  of  the  Paul 
Jones.  Whether  the  vis  major  acted  uj)on  the 
force  or  the  fears  of  the  prize  crew  is  immaterial, 
since  actual  dispossession  ensued. 

But  it  is  argued  that  the  Paul  Jones  showed 
Ameriran  colours;  the  Mary  ought  not  therefore  to 
have  feared  her:  the  Mary  showed  no  colours,  she, 
therefore,  invited  pursuit;  and,  finally,  that  the  Paul 
Jones  found  her  in   the  actual  possession   of  her 
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The  Mary. 


original  masteFf  and,  therefore,  could  not  have  done      1817. 
otherwise  than  detain  her. 

We  think  t)tlierwise.  It  was  more  probable  that 
an  enemy  would  show  false  than  true  colours.  The 
circumstance  of  the  Mary  standing  in  for  a  friendly 
shore,  was  less  equivocal  evidence  of  her  character 
than  the  exhibition  of  colours ;  and,  after  boarding 
the  Mary,  and  learning  that  she  was  a  prize  to  the 
Cadet,  it  was  the  duty  of  the  captor  to  have  repaired 
the  injury  he  had  done,  and,  either  by  making  sig- 
nals, sending  a  boat  on  shore,  or  a  message  by  the 
boat  that  did  come  off,  to  have  recalled  the  prize 
crew  of  the  Cadet.  But,  instead  of  this,  she  in- 
stantly mans  the  prize,  bears  away  from  the  har- 
bour, which  was  close  under  their  Ice,  and,  by  car- 
rying English  colours  until  out  of  sight,  completes 
the  conviction  of  the  prize  crew  that  the  re-capture 
was  by  an  enemy. 

We  are  of  opinion  that  the  decision  of  the  circuit 
and  district  courts  should  be  reversed  ;  that  the 
prize  should  be  adjudged  to  the  Cadet;  and  the 
case  remanded  for  the  assessment  of  reasonable  da- 
mages in  favour  of  the  Cadet.  But,  considering 
that  the  prize  arrived  in  safety,  and  probably  in  a 
more  secure  harbour  than  that  for.  which  she  was 
sailing,  when  seized  by  the  Paul  Jones,  (although  it 
18  certainly  a  case  for  damages,)  we  are  of  opinion 
the  damages  should  be  moderate. 

Sentence  reversed.** 

a  Mr  Justice  StoRV  did  not  sit  io  this  cause. 
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The  San 
Pedro, 


(instance  court.) 


The  San  Pedro— Fafoerefe,  Claimant. 


Under  the  judiciary  act  of  tbe  24th  of  September,  1789,  ch.  20.,  and 
the  act  of  tbe  3d  of  March,  1803,  ch.  93.,  causes  of  admiralty  and 
maritime  jurisdiction,  or  in  equity,  cannot  be  removed,  by  torit  of 
error  from  the  circuit  court  for  re-examination  in  the  supreme 
court 

The  appropriate  mode  of  removiogsuch  causes,  is  by  appeal:  and  the 
rules,  regulations,  and  restrictions  contained  in  the  22d  and  23d  sec- 
tions of  the  judiciary  act,  respecting  the  time  within  which  a  writ 
of  error  shall  be  brought,  and  in  what  instances  it  shall  operate  as  a 
supersedeas; — the  citation  to  the  adverse  party,  the  security  to  be 
given  by  the  plaintifis  in  error  for  prosecuting  his  suit,  and  the  re- 
strictions upon  the  appellate  court  as  to  reversals  in  certain  enume- 
rated cases,  are  applicable  to  appeals  under  the  act  of  1803,  aud 
are  to  be  substantially  observed  ;  except  tliat  where  the  appeal  is 
prayed  at  the  same  term  when  the  decree  or  sentence  is  pronounced, 
a  citation  is  not  necessary. 

Error  to  the  superior  court  of  the  Mississippi 
territory. 

This  was  a  Hbel  of  information  filed  in  that  court, 
against  the  schooner  San  Pedro  and  cargo,  alleging, 
1st.  That  the  San  Pedro  departed,  on  the  1st  Feb- 
ruary, 1813,  from  Mobile  for  the  island  of  Jamaica, 
a  colony  of  Great  Britain,  in  violation  of  the  embargo 
act  of  the  22d  December,  1807,  and  the  several  acts 
supplementary  thereto;  of  the  non-intercourse  act 
of  the  Ist  of  March,  1809;  and  of  the  laws  of  the 
United  States.  2d.  'That  sundry  goods,  wares,  and 
me?*chandise  were  imported  in  the  San  Pedro?  into 
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the  district  of  Mobile  on  the  first  day  of  May,  1813,       I817. 
from  the  said  island  of  Jamaica,  in  violation  of  the    ^"^JJJ^^^ 
non-intercourse  act.     3d.  That  sundry  goods,  wares,      Pedro. 
and  merchandise  "  were  intended  to  be  imported  in 
the  San  Pedro,  from  the  said  island  of  Jamaica,  into 
the  United  States,  and  into  the  district  of  Mobile,  con- 
trary to  the  provisions  of  the  non-intercourse  act,"  &c. 

The  San  Pedro  was  originally  a  vessel  of  the 
United  States,  called  the  Atlas,  and  the  property  of 
Mr.  Philip  A.  Lay,  of  New-Orleans;  but  had  given 
up  her  register,  and  (as  alleged)  was  transferred  to 
Mr.  Valverde,  a  Spanish  subject,  resident  at  Pensa- 
cola.  On  the  1st  of  Fcbruarv,  1813,  she  sailed  from 
Mobile,  with  a  cargo  of  cotton  and  tobacco,  for  Ja- 
maica, which  was  disposed  of  there;  and  on  the  lOth 
of  April,  1813,  she  sailed  from  Jamaica,  with  a  car- 
go, on  her  return  voyage  for  the  coast  of  Florida.  On 
the  23d  of  April  she  was  captured  and  brought  into^ 
Mobile  by  an  American  gun-boat,  and  on  the  29th 
of  the  same  month  was  liberated  by  the  commander 
of  the  flotilla,  and  seized  by  the  collector  of  the  port, 
in  whose  name  the  libel  was  fded.  It  was  contended 
by  the  libcllants  that  the  transfer  of  the  vessel  was 
collusive  and  fraudulent,  and  that  she,  together  with 
the  cargo,  belonged  to  citizens  of  the  United  States. 

A  claim  was  interposed  on  behalf  of  Mr.  Valverde, 
and  the  vessel  and  carijo  were  decreed  to  be  restored 
in  the  court  below,  from  which  decree  the  cause  was 
brought  by  writ  of  error  to  this  court. 

The  Attorney  General^  for  the  United  States,  ai^  Feb.  isth. 


134  CASES  IN  THE  SUPREME  COURT 

1817.  ^ed  in  support  of  the  first  count  in  the  libel,  that  the 
The  &aD    iioh* intercourse  act  was  to  be  considered  as  in  force 

Pedro;  afler  the  declaration  of  war,  being  cumulated  upon 
the  law  of  war  as  administered  in  the  prize  court,  by 
which  all  trade  and  intercourse  with  the  enemj  is 
prohibited,  under  the  penalty  of  confiscation.  It 
therefore  became  immaterial  whether  the  property 
was  Spanish,  or  belonged  to  citizens  of  the  United 
States.  If  Spanish,  it  was  confiscable  as  the  proper- 
ty of  neutrals,  trading  with  a  British  colony  from  the 
United  States,  contrary  to  the  non-intercourse.  If 
the  property  of  citizens  of  the  United  States,  it  was  lia- 
ble to  seizure  and  condemnation,  being  taken  in  trade 
with  the  public  enemy.  The  general  allegation  in  this 
count,  of  a  breach  of  the  laws  of  the  United  States, 
was  sufficient  to  cover  the  latter  offence.  Mobile 
was,  at  the  time  of  this  transaction,  a  port  in  pos- 
session of  the  United  States,  having  been  annexed 
to  their  territories  by  the  acts  of  Congress  of  the 
14th  of  May,  1812,  and  the  12th  of  February,  1813. 

Mr  Harper^  contra.  1.  The  embargo  laws  had 
ceased  to  exist  at  the  time  of  this  transaction,  and 
therefore  the  first  count  in  the  libel,  alleging  a  breach 
of  those  laws,  cannot  be  supported.  2.  The  non- 
intercourse  laws  had  merged  in  the  act  declaring 
war.  By  the  law  of  war,  all  commercial  intercourse 
with  the  enemy  is  prohibited,  and  the  court  has  con- 
sidered the  laws,  restricting  trade,  as  superseded  by 
the  law  of  war. 

[Mn  Chief  Justice  Marshall.    The  court  has 
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never  considered  the  non-intercourse  law  as  merged       1817. 
in  the  law  of  war  as  to  neutrabJ] 


The  San 
Pedro. 


Mr.  Harper.  3.  But  supposing  the  non-intercourse 
laws  to  be  in  force,  they  can  only  apply  in  two  cases. 
First — ^To  British  goods  put  on  board  with  an  inten- 
tion to  import  the  same  into  the  United  States.  Se- 
condly— To  British  goods  actually  imported.  The 
third  count  of  the  libel  is  fatally  defective  in  alleging, 
not  that  they  were  put  on  board  with  intention  to  im- 
port, &C.  but  that  they  were  intended  to  be  imported; 
and  under  the  second  count  there  is  no  proof  of  the 
growth,  produce,  or  manufacture  of  the  goods.  If 
a  presumption  arises  of  their  British  origin,  from  the 
circumstance  of  their  being  laden  in  a  British  colo- 
ny, it  is  a  case  of  farther  proof,  and  the  court  will  not 
condemn  without  first  allowing  the  claimants  an  op- 
portunity to  repel  that  presumption.  4.  The  act  of 
Congress  of  the  1 2th  February,  1813,  did  not,  prO" 
prio  vigore^  make  the  port  and  district  of  Mobile  the 
territory  of  the  United  States.  The  legal  right 
ought  to  have  been  asserted  by  actual  possession,  in 
order  to  consummate  the  title."*  But  possession  was 
not  taken  until  after  the  sailing  of  the  vessel  from 
Mobile,  although  before  her  return  to  the  coast  of 
Florida  from  Jamaica ;  and  there  is  no  proof  that 


a  See,  on  Uiis  subject,  an  io*  be  surrendered  by  the  treaty  of 
structiTe  case  in  5  Rob.  97.  (The  St.  Ildefonso,  in  1795.  by  Spain  to 
Fama,)  in  which  Sir  William  France,  but  not  actually  transfer- 
Scott  determined  that  the  national  red,  continued  as  it  iras  under  the 
rharacter  of  Louisiana,  agreed  to  ceding  country. 
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]gl^^  this  change  of  dominion  was  known  to  the  parties 
v-^^v-"^^  when  the  goods  were  shippetd  at  Jamaica.  5.  The 
Pedro.  question,  whether  the  ship  and  cargo  are  confiscable 
as  a  droit  of  admiralty  for  the  offence  of  trading 
with  the  enemy,  depends  upon  the  question  of  fact, 
whether  they  are  the  property  of  a  citizen  or  a  ncu*^ 
tral;  and  it  being  an  admiralty  cause,  the  claimants 
are  entitled  to  the  privilege  of  farther  proof,  if  there 
be  doubt  upon  the  fact  6.  There  is  a  fatal  irregu- 
larity in  form  in  bringing  up  the  cause  by  writ  of  er- 
ror^ which  is  a  common  law  process,  not  applicable  to 
admiral  ty  or  chancery  causes,  which  are  to  be  brought 
up  by  appeal  under  the  judiciary  act  of  the  24th 
February,  1789,  and  the  act  of  the  3d  March,  1803. 

The  AUomey  General^  in  reply.  The  laws  of  non- 
intercourse  were  no  farther  merged  in  the  law  of 
war,  than  as  concerned  captors.  If  the  property  be 
that  of  a  citizen^  it  is  confiscable  as  a  droit  of  admi- 
ralty under  the  law  of  war.*     If  it  be  neutral^  then 

b  8  Cranch,  382.  The  Sally,  doctrine  had  been  before  settled 
•  In  that  case  it  was  detcrmioed,  by  Sir  William  8cott,  in  the  case 
that  the  municipal  forfeiture,  un-  of  the  /V*f//y,  (1  Rob.  219 ;  in  a 
der  the  non-intercouse  act,  of  ene-  note  to  the  Hoop^)  where  the 
iny's  property,  or  of  the  property  court  held  that  the  same  course  of 
of  citizens  taken  in  a  trade  with  decisions,  which  had  established 
the  enemy,  was  absorbed  in  th^  that  the  property  of  a  subject  ta- 
more  g^eneral  operation  of  the  law  ken  trading"  witli  the  enemy  ig 
of  war,  and  that  the  prize  act  of  forfeited,  has  decided  also  that  it  is 
the  26th  June,  1812,  ch.  107,  ope-  forfeited  as  prize.  The  g^round  of 
rates  as  a  grant  from  the  United  the  forfeiture  is,  that  it  is  token 
States,  of  all  property  rightfully  adhering  to  the  enemy,  and  there- 
captured  by  commissioned  priva-  fore  the  proprietor  is,  pro  hac  vice, 
teers,  as  prize  of  war.    The  same  to  bo  considered  aa  an  enemy.  In 
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the  non-intercourse  act  still  applies  to  it^  and  it  must      1817. 
be  confiscated  under  the  seizure  by  the  revenue  offi-    ^•^^^'^^^ 
cers.     If  the  port  of  Mobile  had  become,  de  facto^  a      Pedro, 
possession  of  the  United  States,  before  the  offence  of 
importation  was  committed,  it  is  immaterial  whether 
the  partj  had  a  previous  knowledge  of  this  tranfer  of 
territory  or  not ;  and  the  fact  of  the  goods  coming 
from  a  British  port,  is  conclusive  evidence  of  their 
origin,  and  ought  to  exclude  farther  proof  on  this 
point. 

Mr.  Justice  Washington  delivered  the  opinion  of  March  1st. 
the  court 

This  18  an  admiralty  case  brought  into  this  court 
from  the  superior  court  of  the  Mississippi  Territory 
by  writ  of  error,  and  a  preliminary  question  has  been 
made,  and  is  now  to  be  decided,  whether  this  is  the 
proper  process  for  removing  a  cause  of  admiralty 
and  maritime  jurisdiction  into  this  court  for  re-exami- 
nation ?  A  similar  objection  has  been  taken  in  a  num-  ., 
ber  of  equity  cases  standing  on  the  docket,  removed  ' 
into  this  court  by  similar  process  from  the  circuit 
courts.  The  questions  which  these  objections  have 
given  rise  to,  resolve  themselves  into  the  two  follow- 

the  case  of  the  Etru$cOf  the  lords  tion  of  the  charter  of  the  East 

of  appeal  had  resenred  the  ques-  India  Compaay.    It  was  finally 

fioD,  whether  the  property  claim-  determined  hy  the  lords  in  the 

•d  by  a  British   subject  shoald  Etnisco,  that  the  property  should 

be  condemned  to  the  crown  or  the  be  condemned,  not  to  the  indivi« 

captors;  hot  the  illegality  of  trade  dual  captor,  but  to  the  king.    4 

in  that  case  was  of  a  different  na-  i2o6.  256.     The  Caroline,  in  a 

tare,  that  being  a  trade  in  viola-  note. 
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» 

1817.      iiiff:  1.  Whether  the  decree  or  sentence  of  a  circuit 

'"i!^^'^'^  court,  in  cases  of  equity  and  of  admiralty  and  mari- 

Fedro.      time  jurisdiction,  can  be  removed  into  the  supreme 

court  for  re^eiamination,  by  writ  of  error  ?     2.  If 

they  cannot)  then  by  what  rule  are  appeals  in  those 

cases  to  be  governed  ? 

In  deciding  these  questions,  our  attention  is  con- 
fined to  a  few  sections  of  the  act  of  the  24th  Sep- 
tember, 17U9,  ch.  20.^  and  to  the  2d  section  of  the  act 
of  March  3,  1803,  ch.  93. 

The  22d  section  of  the  former  of  these  laws  de- 
clares, that  from  any  final  judgment  or  decree  in  civil 
actions  and  suits  in  equity  brought  in  a  circuit  court 
by  original  process,  or  removed  there  from  a  state 
court,  or  by  appeal  from  a  district  court,  a  writ  of 
error  may  be  brought  to  the  supreme  court,  at  any 
time  within  five  years,  the  citation  being  signed  by  a 
judge  of  such  circuit  court,  or  by  a  justice  of  the  su- 
preme court,  and  the  adverse  party  having  at  least 
thirty  days  notice.  This  section,  then,  provides 
that  the  judge  who  signs  the  citation  shall  take  suf^ 
ficient  security  that  the  plsuntiflfin  error  shall  prose- 
cute his  writ  to  effect,  and  answer  all  damages  and 
costs,  if  he  fail  to  do  so.  The  23d  section  declares 
under  what  circumstances  a  writ  of  error  shall  ope- 
rate as  a  supersedeas. 

The  act  of  1803  declares,  that  from  all  final  judg- 
ments or  decrees  in  a  circuit  court  in  cases  of  equity, 
of  admiralty  and  maritime  jurisdiction,  and  prize  or 
no  prize,  an  appeal  shall  be  allowed  to  the  supreme 
court;  that  a  transcript  of  the  libel,  bill,  answers, 
depositions,  and  all  other  proceedings  in  the  cause 
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shall  be  transmitted  to  the  supreme  court,  and  that       isW. 
no  new  evidence  shall  be  admitted  on  such  appeal.    ^^^^-^"^^ 
except  m  admiralty  and  prize  causes.    The  act  then       PcUro. 
provides,  that  such  appeals  shall  be  subject  to  the 
flame  rules,  regulations,  and  restrictions,  as  are  pre- 
scribed by  law  in  cases  of  writs  oferror,  and  it  re- 
peals so  much  of  the  19th  and  22d  sections  of  the 
act  of  1789  as  comes  within  the  purview  of  this  act. 

1*  The  first  question  depends  upon  the  meaning 
attached  by  the  legislature  to  the  word  purview.  It  is 
oontended  by  the  plaintiff  in  error,  that  it  ought  to 
be  confined  to  such  parts  of  the  1 9th  and  22d  sec* 
tions  as  are  inconsistent  with  the  provisions  of  the  act 
of  1803.  If  this  be  the  correct  interpretation  of  (he 
term,  it  is  then  insisted  that  tliere  is  no  incongruity 
between  the  two  remedies,  by  appeal  and  writ  of  er- 
ror, even  in  admiralty  and  equity  cases,  and,  conse- 
quently, that  the  former  remedy  Is  to  bo  considered 
as  merely  cumulative. 

But  the  court  does  not  yield  its  assent  to  that  in- 
terpretation. Wherever  this  term  is  used,  it  is  mani- 
festly intended  to  designate  the  enacting  part  or  body 
of  the  act,  in  contradistinction  to  the  other  parts  of 
it,  such  as  the  preamble,  the  saving,  and  the  proviso. 
And  an  attentive  consideration  of  the  subject  matter 
ef  the  two  laws,  to  which  our  inquiries  are  confined, 
will  lead  very  strongly  to  the  conclusion,  that  con- 
gress meant  to  use  the  term  in  this  sense.  It  is  ob- 
vious that  the  22d  section  of  the  act  of  1789,  was  so 
intimately  connected  with  the  1 9th  section,  so  far  as 
it  respected  the  appellate  jurisdiction  of  the  supreme 
court,  in  admiralty  and  equity  cases,  that  the  remedy 


140  CASES  rS  THE  SUPREME  COURT 

1817.  provided  bj  the  former  would  have  been,  in  most 
^^IJ]^"^^  cases,  inoperative  without  the  aid  of  the  latter.  Had 
Pedro,  the  law  merely  provided  the  remedy  by  writ  of  er- 
ror in  those  cases,  nothing  but  the  proceedings,  to- 
gether with  the  sentence  or  decree,  would  have  been 
open  to  the  inspection  and  re-examination  of  the  su- 
preme court.  But,  as  in  a  great  majority  of  those 
cases,  the  correctness  or  incorrectness  of  the  deci- 
sion of  the  inferior  court  would  depend  upon  the  m- 
dence  given  in  the  cause,  the  remedy  by  writ  of  error, 
without  some  further  legislative  provision  for  carry- 
ing before  the  appellate  court  the  facts  or  the  evi- 
dence, would  have  been  altogether  defective  and  il- 
lusory. We  find,  accordingly,  that  the  19th  section 
provides,  that  the  circuit  courts,  in  cases  of  equity 
imd  of  admiralty  and  maritime  jurisdiction,  shall 
cause  the  facts  on  which  they  found  their  sentence 
or  decree  fully  to  appear  upon  the  record,  either 
from  the  pleadings  and  decree  itself,  or  a  case  agreed 
by  the  parties,  or  their  counsel,  or  if  they  disagree, 
by  a  stating  of  the  case  by  the  court.  Thus,  upon  a 
writ  of  error  in  equity  and  admiralty  cases,  the  su- 
preme court  was  furnished  with  the  facts  upon  which 
the  inferior  court  decided,  though  not  with  the  evi- 
dence, and  might,  therefore,  correct  the  errors  of 
that  court,  so  far  as  they  existed  in  wrong  conclu- 
sions of  law,  from  the  facts  stated. 

Now  the  1 9th  section  contains  but  the  single  pro- 
vision which  has  been  just  mentioned,  and,  conse- 
quently, if  any  part  of  it  be  repealed  by  the  act 
of  1803,  the  whole  must  be ;  and  if  the  whole,  then 
the  writ  of  error  provided  by  the  22d  section  in  admi- 
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rally  and  equity  cases  would  be  rendered,  as  before       isn. 
observed,  altogether  ineffectual  for  the  purpose  for  ^""^^^T^ 
which  it  was  intended  in   every   case  where  the   San  Pedro, 
error  complained   of  in  the  sentence,  or  decree, 
existed  in  wrong  conclusions  from  the  evidence  or 
the  facts. 

Even  the  provisions  of  the  29th  section  were,  in  the 
view  of  congress,  defective,  and  must  appear  so  to 
every  person  conversant  with  the  practice  of  courts 
proceeding  according  to  the  forms  of  the  civil  law. 
The  error  of  the  inferior  court  may  frequently  con- 
sist, not  in  wrong  conclusions  of  law  from  the  facts, 
but  in  wrong  conclusions  of  fact  from  the  evidence. 
We  are  warranted  in  saying  that  this  defect  in  the 
former  law  was  perceived  by  the  legislature,  and 
was  intended  to  be  remedied  by  the  provision  in 
the  act  of  1803,  that  the  evidence  (instead  of  tho 
facts)  should  accompany  the  record  into  the  appel« 
late  court. 

Upon  the  whole,  it  is  manifest  that  the  subject  of 
the  two  laws  is  the  same,  namely,  the  appellate 
joriBdiction  of  the  supreme  court,  and  the  manner 
of  exercising  it  The  manner  of  exercising  it,  as 
prescribed  by  the  act  of  1789,  is  essentially  changed 
by  the  act  of  1803,  and  is  consequently  repealed  by 
it  because  it  is  within  the  purview  of  the  latter  law, 
being  provided  for  in  a  different  way.  By  this  con- 
stroction,  the  appellate  jurisdiction  of  the  supreme 
court  is  made  to  conform  with  the  ancient  and  well- 
established  principles  of  judicial  proceedings.  The 
writ  of  eri'or,  in  cases  of  common  law,  remains  in 
force,  and  submits  to  the  revision  of  the  supreme 
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1817.  court  only  the  law.  The  remedy  by  appe^^l  is  cou- 
^"^1^^^^  fined  to  admiralty  and  equity  cases,  and  brings  befotte 
Stn  Pedro,    the  supreme  court  tlie  facts  as  well  as  the  law. 

2.  The  second  question  is  attended  with  much 
less  difficulty.  The  act  of  1803,  after  requiring 
that  the  libel,  bill,  answers,  depositions,  and  all  other 
proceedings  in  the  cause,  shall  be  transmitted  to  the 
supreme  court,  and  that  no  new  evidence  shall  be 
admitted  on  such  appeal  except  in  admiralty  and 
prize  causes,  provides  that  such  appeals  shall  be  sub- 
ject to  the  same  rules,  regulations,  and  restrictions,  as 
prescribed  in  cases  of  writs  of  error.  These  rules, 
regulations,  and  restrictions,  are  contained  in  the 
22d  and  23d  sections  of  the  act  of  1789,  and  re- 
spect the  time  within  which  a  writ  of  error  may  be 
brought,  and  in  what  instances  it  shall  operate  as 
a  supersedeas :  the  citation  to  the  adverse  party ; 
the  security  to  be  given  by  the  plaintiiT  in  error  for 
prosecuting  his  suit ;  and  the  restrictions  upoo  the 
appellate  court  as  to  reversals  in  certain  enumera- 
ted cases.  All  these  are,  in  the  opinion  of  a  majority 
of  the  court,  applicable  to  appeals  under  the  act  of 
1803,  and  are  to  be  substantially  observed,  except 
that  where  the  appeal  is  prayed  at  the  same  term 
when  the  decree  or  sentence  is  made,  a  citation  is 
not  necessary.  (Rcily  v.  Lamar  and  others,  2 
Granch,  349.)  It  follows  that  an  appeal,  in  admi- 
ralty, equity,  and  prize  causes,  may  be  taken  at  any 
time  within  five  years  from  the  final  decree,  or  sen- 
tence being  pronounced,  subject  to  the  saving  con- 
tained in  the  22d  sect  of  the  act  of  1789,  which  is 
one  of  the  points  that  was  discussed  at  the  bar. 


(fRIZK.) 

The  Ariadne. — Goddard  et  al.  Claimants. 

The  sailiiiif  under  the  eneiny's  Ucense  coDstitiitet,  of  itself,  an  act  «f 
iUegmIit]r»  which  labjecto  the  property  to  confiscation,  without  re- 
gud  to  the  object  of  the  roja^  or  the  port  of  destination. 


Appeal  from  the  circuit  court  for  the  district  of 
PemisylTania. 

This  vessel,  belonging  to  citizens  of  the  United 
Statesi  and  laden  with  a  cargo  of  flour  also  belong- 
ing to  citizens  of  the  same,  was  captured  on  the 
15th  day  of  October,  1812,  on  a  voyage  from  Alex- 
andria to  Cadi2,  with  a  license  or  passport  of  pro-* 
tection  from  the  British  admiral.  Sawyer.  The 
TesBel  and  cargo  were  restored  in  the  district  court ; 
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This  opinion  is  consistent  with  the  case  of  the  Uni-      1817. 
ted  States  v.  Hooe,  (3  Cranch,  73.)  although  from  the   ^^^^JjT^ 
report  of  that  case  it  would  seem  to  be  otherwise. 
The  record  has  been  examined,  from  which  it  ap- 
pears that  that  case  came  up  upon  an  appeal,  and 
not  upon  a  writ  of  error. 

The  writ  of  error,  in  this  case,  must  therefore  be 
dismissed.* 

a  The  cause  was  afienrards  re-    continued  for  fiirther  proof,  as  if 
entered,  5y  content  o/partietf  and    it  had  been  remored  by  appeal. 
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1817.      but  on  appeal,  sentence  of  condemnation  was  pro- 
nounced by  the  circuit  court,  front/  which  sentence 


Ariadne.    &n  appeal  was  entered  to  this  court 

Feb.  I4tli.  M,,^  Q^  SuUivath  for  the  appellants  and  claimants,  of- 
fered to  read  farther  proof,  taken  under  the  standing 
rule  of  the  court,  (25  th  rule,  Feb.  term,  1816.) 

Mr.  Woodward^  and  Mr.  C  /.  Ingersottj  for  the 
captors,  denied  the  authority  of  the  rule  under  which 
the  farther  proof  was  taken.  They  argued  that 
the  act  of  congress  did  not  provide  for  taking  depo- 
sitions to  be  used  as  farther  proof  in  prize  causes, 
except  where  the  course  of  prize  practice  authorizes 
it ;  that  farther  proof  is  never  admissible,  until  the 
cause  is  heard  on  the  original  evidence. 

[Mr.  Chief  Justice  Marshall  called  on  the  claim- 
ant's counsel  to  show  what  facts  the  farther  proof 
tended  to  establish,  and  stated,  that  if  the  case  could 
be  distinguished  from  the  former  determinations  re- 
specting  licenses,  a  foundation  would  be  laid  for  the 
admission  of  the  depositions  as  farther  proof.] 

Mr.  Webster^  for  the  appellants  and  claimants, 
contended,  that  this  case  could  be  distinguished  from 
those  which  had  been  decided.  In  the  case  of  the 
Julia,'  the  court  had  said,  *^  We  hold,  that  the  sail- 
ing on  a  voyage  under  the  license  and  passport 
of  protection  of  the  enemy,  in  furtherance  of  his 

a  9  CrcmoA,  181. 
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views  or  interests,  constitutes  such  an  act  of  il-  lair. 
legality  as  subjects  the  ship  and  cargo  to  confis*  ^^^tT^*^ 
cation  as  prize  of  war;  and  that  the  facts  of  the  Ariadne. 
present  case  afford  irrefragable  evidence  of  such  an 
act  of  illegality 7'  This  proposition,  as  a  doctrine 
of  law,  Would  be  equally  true,  leaving  out  all  that 
it  contains  relative  to  a  license.  A  voyage  prose- 
cuted in  furtherance  of  the  enemy's  interests  is 
undoubtedly  illegal,  and  it  was  on  this  illegality  of 
tlie  vtHfOge  itself  thhi  the  judgment  of  the  court  pro- 
ceeded. The  court  say  they  are  satisfied  from  the 
facts  that  the  voyage  was  illegal.  In  the  case  now 
before  the  court  the  captors  insist,  that  the  court 
shall  shut  out  the  facts  connected  with  the  voyage, 
and  go  merely  on  presumption.  The  Julia  cannot 
be  an  authority  for  such  a  decision.  The  Aurora^ 
was  decided  expressly  on  the  grounds  which  had 
been  before  stated  in  the  Julia,  and  cames  the  doc- 
trine no  farther  In  the  case  of  the  Hiram,'  no  evi- 
dence was  offered  on  the  part  of  the  claimants  to  re- 
pel the  presumption  arising  from  the  license.  That 
case  then  only  decides,  that  from  the  possession  of 
the  license  the  court  may  presume,  until  the  con- 
trary appears,  that  the  voyage  was  in  furtherance 
of  the  enemy's  objects. 

In  all  these  cases  the  court  seems  to  have  rested 
its  decision  on  the  ground  that  the  voyages,  in 
which  the  vessels  were  engaged,  were,  of  them- 
selves, illegal  voyages,  undertaken  and  prosecuted 
for  the  promotion  of  the  enemy's  interests ;  and  that 

b  8  Cranchy  283.  c  8  Cranek,  444.     1  TFh^ai.  4tO. 
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1817.  this  illegality  was  shown  by  the  facts  which  the 
"""^y^^^  cases  disclosed.  But  it  is  not  understood  to  have 
Ariadne,  decided,  that  it  would  liear  no  proof  to  make  out 
the  innocence  of  the  voyage,  notwithstanding  the 
unfavourable  inferences  which  might  be  drawn 
from  the  possession  of  the  license.  In  the  present 
case  such  proof  is  ofiered,and  the  claimants  are  ready 
to  show  that  the  voyage  originated  in  no  intention  to 
further,  and  from  its  nature  could  not  further, 
the  objects  of  the  enemy.  It  was  a  voyage  fronpi 
Baltimore  to  Cadiz,  with  flour,  at  a  time  when  nei- 
ther the  British  nor  the  Spanish  armies  drew  sup- 
plies from  that  city.  They  expect  to  prove  it  to 
have  been,  in  all  respects,  as  innocent  as  a  voyage 
from  Baltimore  to  Boston,  with  a  similar  cargo. 
Upon  this  application  for  permission  to  give  proof, 
and  until  the  court  should  hear  the  proof,  the  only 
question  will  be,  whether,  in  the  most  innocent 
voyage  which  can  be  imagined,  the  having  such  a 
license  is,  per  se^  cause  of  confiscation ;  and  cannot, 
in  any  case,  by  any  evidence,  admit  of  explanation 
or  excuse.  On  this  point,  the  claimant's  counsel  wish 
to  be  heard,  unless  the  court  considers  itself  as  hav- 
ing recently  solemnly  decided  the  precise  question. 
We  will  contend,  that  although  the  possession  of 
such  a  license  might  create  a  presumption  of  unlaw- 
ful trade,  yet,  like  presumptions  in  other  cases,  it  is 
capable  of  being  repelled  by  proof;  and  that  the 
judgment  of  the  court  must  rest,  after  all,  on  the  real 
nature  and  object  of  the  voyage,  as  disclosed  by  the 
facts  connected  with  it,  and  not  on  the  mere  terms  of 
the  passport.    In  a  case  of  this  sort,  the  court  will 
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sot  incline  to  hold  itself  bound  by  former  decisions       1817. 
beyond  tlieir  clear  and  manifest  extent.     No  case   ^"^^J^J^^ 
appears  to  have  gone  so  far  as  to  prevent  the  court     Ariadue. 
from  hearing  proof  of  the  lawfulness  of  the  voyage, 
independent  of  the  license,  or  to  have  decided  that 
auch  proof,  when  full  and  satisiactory,  should   not 
avoid  confiscation. 

Mr.   Woodward  and  Mr.  IngersolL,  on  the  other 
aide,  were  stopped  by  the  court. 

Mr.  Justice  Washington  delivered  the  opinion 
of  the  court. 

The  view  of  the  court  is,  that  this  case  cannot  be 
distinguished    from    those    already   decided*     It  is 
alleged  that  the  flour  was  not  actually  destined  to 
the  use  of  the  enemy;  but  whether  any  part  of  it 
went  to  his  use  or  not,  is  immaterial.     It  is,  indeed, 
possible  that  Cadiz  might  have  fallen  without  the 
aid  of  these  supplies ;  and  therefore,  in  fact,  Great 
Britain  and  her  ally  may  have  been  relieved,  by  these 
supplies,  from  the  pressure  of  the  war  in  that  quar- 
ter.    The  court,  however,  in  the  cases  alluded  to, 
proceeded  on  a  broader  ground:  all  the  judges  Avho 
concurred  in  those  decisions  were  of  opinion,  that 
the  mere  sailing  under  an  enemy^s  license,  without 
regard  to  the   object  of  the  voyage,  or  the  port  of 
destination,  constituted,  of  itself,  an  act  of  illegality 
which  subjected  the  property  to  confiscation.     It 
was  an  attempt  by  one  individual  of  a  belligcrant 
oountry  to  clothe  himself  with  a  neutral  chanicter 
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1817.      by  the  license  of  the  other  belligerant,  and  thus  t^ 
J^^JJ:^jJV  separate  himself  from  the  cqmmoD  character  of  hi« 


Kii^.       own  country. 


Sentepce  afiirme(!* 


^1 


,    (inSTAKCB    COURT.) 


The  William  King — Davis  et  al.  Claimantt. 


Under  tiie  embuig^  act  of  thfi  22d  December,  1$07,  t]^  irords  *•  a^i 
embaiig^  shall  be  laid,^  not  only  imposed  npon  the  public  oflbers 
the  duty  of  preFenting  the  departure  of  registered  or  sea-letter  ves- 
-•els  on  a  foreign  Foyage,  but,  consequently,  rendered  them  liable  to 
forfeiture  under  the  supplementary  act  of  the  9th  of  January,  1808. 
In  such  case,  if  the  Fessei  be  actually  and  bona  fide  carried  by  force 
to  a  foreign  port,  she  is  not  liable  to  forfeiture. 
.  The  court  being  of  opinion,  under  the  faults  and  circumstances  of  the 
case,  that  the  capture  under  which  it  was  alleged  the  yessel  was 
compelled  to  go  to  a  foreign  port  was  fictitious  and  collusive  ;  the 
decree  of  condemnation  in  the  court  below  was  affirmed. 


Appeal  from  the  circuit  court  for  the  district  of 
New-York. 

A  libel  was  filed  against  this  vessel  in  the  district 
Court  of  New- York,  March,  1 809,  for  a  breach  of 
the  act  of  the  22d  of  December,  1807,  laying  ali 
embargo,  and  the  several  acts  supplementary  there- 
to, alleging,  that  she  proceeded  from  Baltimore, 
ivithout  any  clearance  or  permit,  bound  on  a  voyage 


.  I 


VIF  THE  UNITED  STATES.  14f 

to  Exuma,  one  of  the  Bahama  islands^  where  she      is  17. 
took  in  a  cargo  oC  six  thousand  bushels  of  salt,  with  ^j^jl^^^li^^ 
which  she  returned  to  New- York.     The  claimants      Kiiit« 
admitted  the  fact  of  going  to  Exuma,  and  bringing 
away  the  sfdt,  but  alleged  that  it  was  from  neces- 
sity ;  that  the  hng  was  regalarly  bound  to  Bostoni 
hut,  being  captured  soon  after  she  left  Hampton 
Boadsi  by  1^  British  privateer,  was  sent  to  Jamaica, 
where  she  sold  the  cargo  of  flour  which  she  had  on 
board,   the  government  of  that  colony  not  allow- 
ing it  to  be  brought  off.     That  she  then  went  to 
Exuma. 

The  testimony  in  the  case  exhibits  the  following 
summary:  About  the  middle  of  October,  1808,  the 
fesael  arriyed  at  Baltimore  from  Boston.  At  Balti- 
more she  took  on  board  a  cargo  of  upwards  of  six- 
teen hundred  barrels  of  flour,  and  sailed  again, 
ostensibly  for  Boston,  about  the  first  of  November. 
On  reaching  Hampton  Roads,  she  stopped  a  few 
days,  being,  as  was  asserted,  wind  bound.  While 
there,  a  British  privateer,  of  ten  guns  and  twelve 
tnen,  called  the  Ino,  arrived  in  the  Roads.  On  the 
eighth  of  the  month  the  brig  put  to  sea,  the  Ino  fol- 
lowing her.  On  the  afternoon  of  the  same  day  the 
Ino  captured  her,  within  ten  leagues  of  the  shore^ 
putting  a  prize  master  and  one  man  on  board.  The 
ressels  then  proceeded  for  the  West  Indies.  During 
the  voyage  no  attempt  was  made  by  the  crew  either 
to  retake  the  brig  or  to  escape,  though  favourable  Op- 
tx>rtunities  were  not  wanting.  Her  crew  consisted  of 
nine  persons.  After  a  short  separation  from  the 
privateer^  the  brig  arrived  off  St.  Nichola  Molo« 
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1817.  Here  the  privateeer  joined  her,  and  thence  the  two 
^^^^^^^1^^  went  to  Kingston.  No  prize  proceedings  were  in- 
S^«  stituted  against  the  brig;  button  the  contrary,  the 
supposed  captors  relinquished  all  claim  to  their 
prize,  on  reaching  Kingston.  From  Kingston  she 
went  to  Exuma,  as  above  stated.  The  district 
court,  on  the  hearing,  pronounced  a  sentence  of  con- 
demnation. A  decree  of  affirmance,  pro  forma,  was 
entered  in  the  circuit  court,  from  which  the  cause 
was  brought,  by  appeal,  to  this  court 

Marab4tb.  Mr.  Hoffman,  for  the  appellants  and  claimants, 
stated,  that  this  case  was  goi^erned  by  the  authori^ 
of  the  Short  Staple ;'  the  William  King  having  sailed 
from  Hampton  roads  in  company  with  that  vessel, 
and  both  were  seized  by  the  British  privateer  Ino, 
and  compelled  to  go  to  the  West  Indies.  The  two 
cases  are  perfectly  coincident  in  their  circumstances, 
and  restitution  having  been  decreed  in  the  case  of 
the  Short  Staple,  the  same  Judgment  must,  conse- 
quently, be  pronounced  in  the  present  case.  He  ar- 
gued that  the  whole  plan  and  system  of  the  revenue 
laws  indicated  that  it  was  not  the  legislative  inten- 
tion to  cumulate  a  forfeiture  of  the  ship  (being  a 
registered  vessel)  upon  the  penalty  of  the  bond, 
which  had  been  given  for  re-landing  the  cargo  in  the 
United  States. 

The  Attorney-General  and  Mr.  Hopkinson,  contra. 
The  court  expressly  overruled  the  point  made  as  to 

a  9  Creuickf  55. 
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the  coDBtruction  of  the  embargo  laws,  in  the  case  of      I817. 
the  Short  Staple,''  although  that  case  was  determined,  ^[^^^J^JJJJ^ 
on  its  peculiar  circumstances  by  a  majority  of  the      Kioff. 
court,  in  favour  of  the  claimants.     But  the  restitu- 
tion of  the  Short  Staple,  on  the  facts  of  her  case, 
forms  no  ground  for  the  acquittal  of  the  William 
King,  even  should  the  facts  be   precisely  similar. 
Principles  of  law  form  precedents.     But  an  infer- 
ence from  evidence  is  not  conclusive  as  to  facts,  in 
another  cause,  whether  the  testimony  be  the  saniCj 
or  (liferent;  certainly  not  if  it  be  different. 

Mr.  Hoffman^  in  reply,  argued,  that  the  court 
could  not,  without  judicial  inconsistency,  decide  this 
case  differently  from  that  of  the  Short  Staple,  unless 
there  was  some  substantial  and  important  difference 
in  the  facts  of  the  two  cases ;  that  the  opinion  of  a 
majority  of  the  court  was  the  opinion  of  the  court, 
and  a  rule  of  conduct,  whether  formed  upon  an  ab- 
stract point  of  law,  or  upon  a  mixed  question  of  fact 
and  law;  and  that  to  maintain  the  contrary  position 
would  be  to  assent  to  an  assertion,  which  had  beefi 
hazarded  in  another  place,  that  the  decisions  of  this 
court  are  not  binding  as  legal  precedents  on  them- 
selves and  on  others. 


h  Iq  delireriD^  the  opiDioo  of  sound  one.    Oo  Uiis  point,  hoir- 

Ibe  court  in  thai  case,  Mr.  Chief  ever,  it  will  be  unnecessary  to 

lasUce  MabsHall  stated  that  this  give   an    opinion ;    because    we 

point  bad    **  been   pressed  with  think  the  necessity  under  which 

great  etmestness  by  the  counsel  the  claimants  justify  their  going 

pr  the  claimants;  but  the  court  into  St.  Nichola  Mole,  is  sustain- 

u  not  convinced  that  his  exposi-  ed  by  the  proofs  in  the  cause.*' 

tioo  of  ths  embargo  acts  it   a  9  CroncA,  60ti 
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1817.  Mr.  Justice  Johnson  delivered  the  opinion  of  the 

Kio^.  This  case  comes  up  on  appeal  from  the  circuit 

14th.  cQurt  of  New- York.  The  vessel  is  the  same  which 
makes  her  appearance  in  the  case  of  the  Short 
Staple,  decided  in  this  court  at  February  term^ 
1815;  and  it  has  been  contended  that  the  acquittal 
in  that  case  is  conclusive  upon  this. 

But  we  think  otherwise.    It  might  with  more  pro- 
priety be  contended,  that  had  the  hearing  of  this 
cause  come  on  together  with  that  of  the  Short  Sta- 
ple, the  latter  would  have  found  much  more  diffi- 
culty in  escaping^     As  it  was,  the  division  of  th6 
court,  and  the  acknowledgment  of  the  judge  wh» 
delivered  the  opinion  show,  that  the  vessel  in  that 
case  was  ^  hardly   saved.^'     In  the  present  cause 
there  is  very  material  evidence  which  did  not  ap- 
pear in,  and  could  not  affect  the  former.     We  shall^ 
therefore,  dispose  of  this  case  altogether  upon  the 
evidence  that  is  peculiar  to  it. 
^  It  will  be  recollected  that  this  vessel,  as  well  as 
the  Short  Staple,  were  libelled  for  a  violation  of  the 
embargo  act  of  the  22d  of  December,  1807,  and  the 
supplementary  act  of  the  9th  of  January,  1808,  the 
former  of  which  enacts,  "  that  an  embargo  shall  be 
laid  on  all  ships  and  vessels  in  the  ports  of  the  Uni- 
ted States,  bound  on  a  foreign  voyage,"  and  the  latter 
forfeits  the  vessel  that  shall  proceed  to  any  foreign 
port  or  place,  ^^  contrary  to  the  provisions  of  this  act, 
or  of  the  act  U>  which  this  is  a  supplement."     As 
the  majority  of  the  court  were  of  opinion  that  no  of- 
fence waa  committed  io  the  case  of  the  Short  Staple, 
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it  was  unnecesssary  to  express  any  opinion  on  the      ]817. 
application  of  the  law.     They,  therefore,  waived  it.  xJ^\vi!ikim 

But  in  this  case  it  becomes  necessary  to  lay  down  ^^^e- 
the  following  principles.  There  can  be  no  doubt 
that  if  the  William  King  was  carried  off  to  Jamaica 
by  actual  force,  it  was  an  act  which  wanted  the 
concurrence  of  the  will,  and,  therefore,  innocent. 
But,  whatever  is  done  in  fraud  of  a  law  is  done  in 
violation  of  it ;  and  if  a  vessel,  with  an  original  inten- 
tion to  go  to  a  foreign  port,  complied  with  the  requi- 
f  ition  necessary  to  obtain  a  clearance  on  a  voyage 
coastwise,  this  is  but  the  device  by  which  she  eludes 
the  force  that  would  otherwise  have  prevented  her 
departure  from  the  port.  Was,  then,  the  sailing  to 
a  foreign  port  a  prohibited  act  under  the  embargo 
law  to  a  registered  or  sea-letter  vessel  ?  If  so,  the 
commission  of  such  an  act  was  a  cause  of  forfeiture 
under  the  act  of  January  9,  1808.  And  here  the  only 
doubt  is,  whether  the  words,  ^^an  embargo  shall  be 
laid,*^  operate  any  further  than  to  impose  a  duty 
upon  the  public  officers  to  prevent  the  departure  of 
a  registered  or  sea- letter  vessel  on  a  foreign  voyage. 
The  language  of  the  act  is  certainly  not  very  happily 
chosen ;  but  when  we  look  into  the  definition  of  the 
word  embargo  we  find  it  to  mean  ^^  a  prohibition  to 
sail.*^  Substituting  this  periphrasis  for  the  word 
embargo^it  reads  ^^a  prohibition  to  sail  shall  be  im- 
posed,^ &c.  or,  in  other  words,  ^^  such  vessels  shall 
be  prohibited  to  sail  ;'^  which  words,  had  they  been 
ttsed  in  the  act,  would  have  left  no  scope  for  doubt. 

The  only  facts  which  it^^will  be  necessary  to  no- 
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1817.      tice  in  this  case,  in  order  to  show  the  grounds  of  ouf 
^"■^"Y^^  decision,  are  these : 

Tbe William        m.       »  .  i  •  i         -i    i 

liABg.  The  Ino,  the  supposed  capturing  vessel,  sailed 

from  Guernsey   for  Boston  in   September,  1808. 
She  bore  an  English  commission,  and  is  commonly 
called  a  British  privateer.     But  as  there  exists  no 
distinction,  that  we  know  of,  between  a  privateer 
and  letter  of  marque  but  what  results  from  their 
equipments  and  habits ;  and  as,  although  she  mount- 
ed ten  guns  she  had  but  twelve  men,  and  confessed- 
ly came  to  Boston  for  a  cargo,  we  are  induced  to 
think  that  her  habits  were  rather  commercial  than 
roving.     These  three  vessels  lay  in  Boston  harbour 
some  time  together.     The  two  brigs   sailed  with- 
in   a  few  days  of  each  other^  bound  to  Baltimore 
for  a  cargo  of  flour,  and  the  Ino  sailed  soon  after. 
As  the  embargo  prevented  her  taking  in  a  cargo, 
as  such,  the  master  cleared  out  for  the  Cape  of  Good 
Hope,  and  was  permitted  to  take  in  a  large  stock  of 
provisions  as  for  a  long  voyage.     But  the  master  ad- 
mits that  he  was,  in  fact,  bound  to  Jamaica,  and  sail- 
ed for  that  port,  and  affected  to  be  destined  to  the 
Cape  in  order  to  get  permission  to  take  in  a  large 
stock  of  provisions,  because  he  knew  provisions  in 
the  West  Indies  to  be  dear.     In  the  mean  time,  the 
two  brigs  had  taken  in  a  cargo  at  Baltimore,  and 
cleared  out  for  Boston.     But,  as  they  allege,  on  ac- 
count of  contrary  winds,  they  put  into  Hampton 
Roads,  where  they  remained  from  the  1st  of  Novem- 
ber to  the  8th  of  the  same  month.     Whilst  the  two 
brigs  lay  in  Hampton  Roads,  the  Ino  also  put  into 
the  same  port,  and  the  reason  alleged  for  doing  so 
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is,  that  after  leaving  the  port  of  Boston  she  encoun**       is  17. 
tered  high  winds,  which  carried  awaj  her  niain-.,jj;j^^j]J|^ 
boom,  and  finding   herself  in  the  latitude  of  the       Ki»flr 
Capes  of  Virginia,  she  put  in  to  obtain  a  spar  for  a 
boom.     But  it  is  not  a  little  remarkable  here,  that 
both  Betts,  the  lieutenant  of  the  Ino,  and  Southcote, 
the  owner,  who  was  on  board,  agree  that  the  pre- 
vailing winds  were  north  and  west.     And  how  a  ves- 
sel bound  from  Boston  to  Jamaica,  a  course  nearly 
south  east,  should,  after  several  days  under  high 
north-westerly  winds  find  herself  in  the  latitude  of 
the  Capes  of  Virginia,  seems  unaccountable,  unless 
we  suppose  that  she  was  beating  up,  with  intent  to 
touch  at  Norfolk,  instead  of  bearing  away  for  her 
port  of  destination* 

Three  days  after  the  arrival  of  the  Ino  the  two 
brigs  sailed;  the  Ino  immediately  pursued,  over* 
hauled  them  before  night,  put  a  prizes-master  and  one 
man  on  board  the  William  King,  a  prize-master  and 
two  men  in  the  other,  and  ordered  them  for  Jamai- 
ca, with  instructions  to  rendezvous  at  St.  Nicholas 
Mole  if  separated.  Being  overhauled  on  this  voy-^ 
age  by  the  Garland  frigate,  the  Ino  fled,  and  the 
brigs  were  examined.  But  being  liberated,  they 
proceeded  to  Cape  Nicholas  Mole,  wl\ere  the  Ino 
joined  them,  and  leaving  the  Short  Staple  there, 
the  Ino  and  this  vessel  proceeded  off  Jamaica.  Off 
that  place  the  Ino  restored  a  man  which  she  had  ta- 
ken from  the  William  King,  and  putting  also  the 
owner,  Southcote,  into  her,  she  bore  away,  whilst 
the  William  King  entered  the  harbour  of  Kingston. 
There  she  was  given  up  to  the  master,  who,  as  it  is 
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1817.  alleged,  was  refused  permission  by  the  goyemmeiYt 
Jjj^^^tJJJ^  to  sail  with  his  cargo,  was  obliged  to  sell  it,  and  ob- 
Kuig.  tained  about  twenty  dollars  clear  per  barrel  for 
what  had  cost  five  or  six  dollars  at  Baltimore. 

So  far  the  evidence  stands  unimpeached ;  it  con- 
stituted, in  fact,  the  defence  of  the  claimant.  But, 
at  the  trial  below  in  this  cause,  a  witness  was  produ« 
ced  in  behalf  of  the  prosecution,  of  the  name  of  Gus* 
taflf  Forsbcrg,  who  went  out  mate  of  the  William 
King,  and  who,  among  a  variety  of  facts,  testifies  to 
the  following: 

That  when  the  William  King  sailed  from  Boston 
she  carried  off  a  Vineyard  pilot,  not  having  been  able 
to  land  him ;  and  that  previous  to  her  leaving  Balti-* 
more,  this  pilot  was  put  on  board  the  Federal  Georget 
Captain  Field,  then  taking  in  a  cargo  of  flour  for 
Boston,  with  a  request  from  the  master  of  the  Wil-^ 
liam  King,  to  return  him  to  Boston,  and  the  brig 
then  sailed  without  a  Boston  pilot. 

That,  after  putting  into  Hampton  Roads,  tiie  mas* 
ters  of  the  two  brigs  went  up  to  Norfolk,  and  did 
not  return  until  the  evening  before  they  sailed ;  that 
this  was  the  true  cause  of  their  detention  in  that 
port,  as  vessels  went  to  sea  whilst  they  lay  there, 
and  the  winds  would  have  admitted  q[  their  doing 
the  same. 

That,  after  the  capture  by  the  Ino,  this  witness 
intimated  his  intention  to  do  no  more  duty,  as  he  was 
then  a  prisoner;  and  was  prevailed  upon  by  the 
master  to  return  to  duty,  by  having  his  wages  raised 
from  nir)e  to  twenty  dollars,  which  al^eratipQ  was  en^ 
tered  on  the  shipping  article St 
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That  the  mad  put  on  board  with  the  prize-master      1817. 
was  called  Colonel  Kirkland,  was  not  a  seaman,  ^!^^^^^ 
and  that  Captain  R.  Daniel,  of  the  William  King, 
still  navigated  the  vessel,  the  prize-master  exercising 
no  authority,  and  this  witness  keeping  the  log-book, 
under  the  directions  of  the  captain. 

That  at  sea,  in  calm  weather,  the  master  and 
owner  of  the  Ino,  and  the  masters  of  the  two  brigs, 
met  and  amused  themselves  in  each  others  vessels  ; 
that,  on  their  sailing  from  Jamaica,  they  took  on 
board  a  number  of  articles,  some  of  which  were 
marked  ino;  that  Southcote,  the  owner  of  the  Ino, 
came  out  with  thorn  as  passenger;  that  the  day 
after  they  left  Kingston  they  fell  in  with  the  Ino^ 
and  put  on  board  of  her  her  owner,  and  the  articles 
taken  on  board  at  Kingston,  with  the  exception  of 
certain  parcels  of  bagging  which  they  took  out  with 
them  to  Exuma  for  the  purpose  of  taking  in  salt. 

And,  lastly,  that  after  their  arrival  in  New-York^ 
the  master  decoyed  him  on  board  a  packet,  and 
hurried  him  oflf,  without  his  clothes,  to  Boston,  and 
particularly  cautioned  him  to  be  on  his  guard  to  say 
nothing  to  any  one  but  what  had  been  entered  on  the 
log-book,  and  informing  him  that  if  he  remained  in 
New- York  he  would  be  pbt  in  jail. 

It  is  evident  that  these  circumstances,  taken  to- 
gether, afford  very  ample  ground  for  condemnation. 
There  could  be  no  reason  urged  for  putting  the 
Vineyard  pilot  on  board  another  vessel  which  was 
not  yet  ready  for  sea,  if  the  master  of  this  vessel 
had  really  intended  to  return  to  Boston ;  and  aban- 
doning their  vessels  for  die  or  six  days  in  Hampton 
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1817.      Roadsy  looks  too  much  like  waiting  for  the  expected 
"^^^^1^^  convoy ;  whilst  leaving  the  navigation  of  this  vessel, 

jCint;.  and  the  keeping  of  the  log-book,  to  the  original 
master  and  mate,  presents  a  state  of  confidence  in«* 
consistent  with  all  idea  of  hostility.  And  this  con- 
fidence is  further  conspicuous  in  all  the  subsequent 
occurrences  to  which  this  witness  testifies.  Inde- 
pendently of  his  testimony,  the  case  is  loaded  with 
suspicious  circumstances,  but  his  testimony  leads  to 
conviction. 

Aware  of  this,  the  counsel  for  the  claimants  have 
contented  themselves  with  attacking  his  credibility. 
But,  after  duly  weighing  all  the  circumstances  insist- 
ed on  in  the  argument^  we  are  of  opinion,  that  as  to 
several  material  facts,  his  testimony  pointed  out  the 
means  of  detection  if  it  was  not  consistent  with  the 
truth.  If  the  Vineyard  pilot,  for  instance,  was  not 
put  on  board  the  Federal  George,  the  pilot  and  the 
master  of  the  George  might  both  have  been  resorted 
to,  to  detect  the  falsehood.  Or  if  the  change  of 
wages,  from  9  to  20  dollars,  did  not  take  place, 
■othing  was  easier  than  to  refer  to  the  shipping 
articles  themselves  to  disprove  the  fact.  On  settling 
kis  account  with  the  owners,  (the  present  claimants,) 
that  document,  or  a  copy  of  it,  or  a  charge  founded 
#n  it,  would  necessarily  have  been  put  in  their  pos- 
session. If  the  brig  was  not  converted  from  the 
prize  into  the  handmaid  of  the  Ino,  after  leaving 
Jamaica,  the  owner  and  officers  of  the  Ino,  who  ap- 
pear to  have  been  "  nothing  loath''  to  appear  in  be- 
half of  this  claim,  could  have  been  resorted  to  to 
denv  it.     And,  if  there  was  no  foundation  for  the 
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charge  of  hurrying  the  witness  off  from  New-York      1817. 
in  the  manner  he  has  sworn  to,  it  would  have  been  .^lJ^^^JUJj[^ 
easj  for  Captain  Daniel  to  have  resorted  to  witnes-       Kingr- 
ses  to  prove  that  he  left  that  place  under  other,  and 
what,  circumstances,  or  if  in  a  packet,  to  prove,  bj 
some  one  on  board  the  packet,  that  there  was  no 
foundation  for  the  story. 

Admitting  this  last  fact  to  be  true,  it  casts  suspi- 
cion over  the  whole  conduct  of  Capt.  Daniel,  and 
lessens  the  weight  of  his  testimony  so  far  as  it  stands 
cootraidicted  by  this  witness.  This  point  was  much 
considered,  and  admitted  by  this  court  in  the  case  of 
the  General  Blake,  which  I  find  is  omitted  from  the 
Reports  of  the  last  term. 

Yet  it  cannot  be  denied,  that  the  claimants  have 
one  very  just  ground  for  attacking  the  credibility  of 
Foraberg.  We  do  not  attach  much  importance  to 
his  having  omitted  most  of  the  facts  sworn  to  on  his 
last  examination,  because  it  does  not  appear  that  he 
was  ever  interrogated  to  them,  and  he  might  well 
have  been  unconscious  of  their  having  any  material 
bearing  on  the  case.  But,  both  in  the  protest  at 
Jamaica,  and  on  his  examination  in  the  district  court, 
he  swears  that  the  detention  in  Hampton  Roads  was 
produced  by  contrary  winds.  Whatever  objections 
may  be  made  to  the  protest  in  this  case,  that  he  gave 
this  evidence  in  the  district  court  there  could  be  no 
doubt.  It  is  a  feeble  excuse  for  a  witness  to  allesre 
that  he  swore  incautiously,  or  under  the  influence  or 
instruction  of  any  one,  in  whatever  relation  they  maj 
have  stood  to  each  other.  The  court,  therefore, 
have  hesitated  upon  the  question  whether  they  should 
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1817.      not,  OD  this  ground,  reject  altogether  the  testlmonj 
^;^^^^Q^  of  this  witness.    And  nothing  has  induced  them  to 

KiQir*  sustain  it  but  the  consideration  that,  on  all  other 
points,  the  testimonj  itself  pointed  to  the  means  of 
its  own  detection,  and,  on  this  point,  it  is  not  yerj 
fnaterial  if  it  be  true,  as  he  swears,  that  the  master 
was  all  the  time  at  Norfolk,  without  the  ship^s  boat^ 
instead  of  being  on  board  to  take  advantage  of  the 
first  wind  that  offered. 

This  circumstance  shows  but  little  anxiety  on  th« 
subject  of  the  wind,  and  leads  to  the  suppositiouy 
that  some  other  object  sanctioned  this  detention  in 
the  ejes  of  his  owner.  If  this  fact,  also,  had  not 
been  true,  although  the  course  of  the  winds  could 
not,  with  much  facility,  have  been  proven,  there  could 
have  been  but  little  difficulty  in  proving  the  false- 
hood of  such  a  charge  relative  to  a  voyage  which 
was  so  much  a  subject  of  conversation  at  that  time» 
Upon  the  whole,  the  court  are  of  opinion  that  the 
capture  was  fictitious,  and  that  the  decision  below 
must  be  affirmed. 

Decree  affirmed. 
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(prize*) 

'if  he  FoRTuiYA — Krause^  et  a).  Claimants. 

A  question  of  proprietary  ihterest  and  codbealmeDt  of  papers.    Faif^ 
ther  proof  o]\lered>  open  to  both  parties^ 

Appeal  from  the  circuit  court  (or  the  district  of 
North  Carolina. 

This  ship,  sailing  under  Russian  colours,  left  Riga 
on  the  2d  of  September,  1813,  for  London,  where 
she  arrived:  and  fron  thence  sailed  on  the  ISth  of 
November,  1813^  in  ballast,  on  a  vojage  to  the 
West^^Indies ;  took  a  British  convoj  at  Portsmouth, 
in  England,  and  proceeded  with  it  to  Barbadoes,  and 
thence  to  Jamaica.  From  thence  she  sailed  to  the 
Havanna,  where  she  arrived  on  the  12th  of  Februa- 
ry, 1814$  took  in  a  cargo  of  the  produce  of  Cuba, 
and  left  the  port  of  the  Havanna  on  the  25th  March, 
1814,  under  protection  of  a  British  convoy  bound 
to  Bermuda.  After  parting  with  the  convoy,  she 
was  captured  on  the  19th  of  Aprils  1814,  in  N.  lat. 
38,  W.  long.  60,  by  the  private  armed  schooner  Ro* 
ger,  and  brought  into  Wilmington^  N.  C,  for  adjudi- 
cation. The  master  and  all  the  crew,  except  the 
mate  and  two  seamen,  were  taken  out  and  kept  on 
board  the  privateer  until  the  14  th  of  August,  when 
they  were  sent  in  to  be  examined. 

A  claim  was  interposed  by  the  master,  for  the  ship^ 
as  the  property  of  Martin  Krause,  of  Riga,  one  of 
the  house  of  trade  of  M.  &l  I.  Krause,  of  that  place, 


1817. 

The 
Fortuot. 
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1817.  for  1520  boxes  of  sugar  and  144  quintals  of  Cam- 
^•^^^1^*^^  peachy  Wood,  as  the  property  of  M.  &  I.  Krause. 
Fortuna^  For  160  boxes  of  sugar,  as  the  property  of  J.  F. 
Muhlenbruck,  as  the  master  understood,  ^^  a  native 
of  Germany,  and  of  late  usi^l  abode  at  Hamburg,'^ 
and  who  went  out  in  the  vessel,  and  purchased  and 
shipped  the  whole  of  the  cargo.  And  for  small  por- 
tions of  the  cargo,  as  the  property  of  the  master, 
and  of  a  Swedish  captain,  Steinmeitz. 

There  were  found  on  board  a  certificate  of  the  built 
of  the  ship  in  Finland ;  a  passport  or  sea-brief  to 
proceed  to  London,  granted  at  Riga  by  the  harbour 
master  and  commander  of  that  place ;  a  bill  of  sale 
of  the  ship  from  P.  A.  Sevemon  &  Son,  of  Riga^  to 
Martin  Krause ;  and  certificates  of  naturalization  of 
the  crew.  The  cargo  was  documented  in  the  usual 
formal  manner. 

The  prize-master,  in  his  affidavit  on  delivering 
up  the  ship's  papers,  sworn  to  on  the  7th  of  July, 
1814,  states,  ^^  that  the  said  papers  were  found  in 
said  ship  at  three  different  periods,  and  that  on  com- 
ing into  his  possession,  or  on  discovery  thereof,  he 
proceeded  with  them  forthwith,  and  without  delay,  to 
the  admiralty  office,  &c.,  and  that  the  last  parcel  of 
papers  were,  on  the  8th  of  June  last,  being  a  consi- 
derable time  after  the  arrival  of  the  said  ship,  found 
concealed  in  a  tin  box,  carefully  let  into  an  old  piece 
of  timber,  to  wit,  part  of  the  frame  or  belfrey  o(  a 
vesseK  by  means  of  a  mortice  hole,  which  said  mor^ 
tice  hole  was  covered  with  a  piece  of  wood,  in  a  way 
calculated  to  elude  observation,  and  which  said  piece 
of  timber  was  stowed  away  among  the  ship's  fire- 
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wood,''  &c.    Cer^in  papers  were  aleo  found  iq  th^       1817. 
master's  trunk  after  the  ship's  arrival.  ^^*v-w. 

.       .  ,  The 

In  bis  examination,  on  thd  standing  interrogatories,  Fortoim, 
the  master  swore  that  he  was  employed  and  appoint- 
ed by  a  Mr.  Hoffengartner,  who  gave  him  posses- 
sion of  the  vessel  in  London,  in  1812;  that  the  said 
Hoffisngartner  was  then  travelling ;  and  died  about 
March,  1813;  but  his  place  of  abode,  birth,  and 
country,  the  master  did  not  know.  That  Messrs. 
Bennet  &  Co.,  of  London,  gave  him  his  instruc- 
tions, and  informed  him  that  Martin  Krause  had 
directed  them  to  fit  out  the  ship  and  order  her  to 
the  Havanna.  That  the  ship  had  before  gone 
by  some  other  name,  which  he  did  not  recollect. 
That  a  bill  of  sale  of  the  ship  was  made  to  Mar- 
tin Krause,  by  the  person  from  whom  the  said 
Krause  purchased,  but  whose  name  he  did  not  recol- 
lect, nor  the  time  when  it  was  made,  nor  in  the  pre- 
sence of  what  witnesses;  and  there  was  no  engage- 
ment difierent  from,  or  in  addition  to,  the  bill  of  sale. 
He  assigned  as  his  reasons  for  placing  the  papers  in 
the  piece  of  wood,  that  they  were  partly  papers  not 
belonging  to  the  vessel,  and  partly  private  letters, 
and  he  did  not  wish  to  have  them  mixed  with  the 
ship's  papers,  as  it  might  possibly  create  confusion, 
apd  that  they  might  be  put  aside  when  boarded  by 
any  private  armed  vessels,  and,  if  there  should  be 
a  necessity,  produced  when  called  for. 

The  ship  and  cargo  were  condemned  in  the  courts 
below,  igsd  the  clause  was  brought  by  appeal  to  tbift 
court 
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1817,  ^^*  Gaston^  for  the  appellants  and  claimants,  ar- 

"""^^^r"^  gued,  that  the  character  of  the  vessel  and  cargo,  as 
Fortttna.  manifested  by  the  original  evidence,  apart  from  the 
papers  found  concealed  on  board,  was  strictly  neu- 
tral, and  entitled  the  claimants  to  restitution ;  and 
that  the  national  character  was  not  altered  by  the: 
papers  thus  found.  That  a  concealment  of  papers 
is  not  cause  of  condemnation,  when  accounted  for 
on  reasonable  grounds ;  and  that  even  actual  spolia- 
tion  of  papers  is  not  conclusive^  but  only  presumptive 
evidence  of  hostile  interests.  Presumptio  stabitur 
donee  corUraria  probetur^  i.  e.  until  the  concealed  pam- 
pers are  produced ;  the  case  of  the  Concordia"  shows 
in  what  light  the  wise  man,  who  presides  ip  the  Eq- 
glish  court  of  admiralty  (although  in  general,  suffi- 
ciently austere  towards  neutrals)  considered  a  tem- 
porary concealment  even  of  ma/ma/ papers ;  that  he 
viewed  it  not  as  authorizing  farther  proof  merely, 
but  as  entitling  the  party  to  immediate  restitution* 
Still  less  is  the  master^s  fault,  in  this  respect,  to  be 
visited,  vindictively,  on  the  owners,  where  there  has 
been  such  gross  misconduct  on  the  part  of  the  cap- 
tors as  in  the  present  instance.  They  have  violatecl 
the  positive  text  of  the  president's  instructions  io 
taking  the  master,  and  a  great  majority  of  the  crew 
out  of  the  captured  vessel,  and  keeping  them  on 
board  the  privateer,  and  in  not  delivering  up  the 
papers  found  on  board  until  long  after  the  vessel  hac} 
reached  the  port  where  she  was  carried  for  adjudi- 
cation.*    The  court  can  only  animadvert  upon  such 

a  1  Rob.  102,  103. 

i  See  the  Pr^deDt'9  lostructioDs.    Appebtdix,  Note  JI. 
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misconduct  by  depriving  the  captors  of  their  spoil:  i8i7. 

at  all  events,  this,  together  with  the  other  circum-  ^"^^T^*^ 

€rtances  of  the  case,  entitles  the  claimants  to  the  Fortoiui. 
privilege  pf  fi^rther  proof* 

Mr.  Wiri^  contra,  accounted  for  taking  out  the 
captured  crew  by  the  circumstance  of  the  weakness 
of  the  privateer.  The  instructions  require,  not 
merely  that  the  captors  should  send  in  the  master 
and  one  or  more  of  the  principal  persons  belonging 
to  the  captured  vessel  for  examination  on  the  stand* 
in^  interrogatories,  but  they  imply  that  the  master 
should  deliver  up  all  papers;  and  his  failing,  in  this 
case,  to  deliver  up  all  the  documents  which  were 
necessary  to  support  the  national  character  of  the 
I'essel  and  cargo,  is  sufficient  to  excuse  the  captors 
for  a  slight  departure  from  the  letter  of  instructions, 
whose  spirit  thej  have  obeyed.  But  supposing  it 
to  be  an  irregularity,  it  is  now  become  immaterial ; 
and  the  only  questions  are,  whether  the  property 
appears  to  be  hostile  on  the  original  evidence ;  or,  if 
its  character  be  doubtful,  whether  the  claimants  have 
forfeited  their  privilege  of  farther  proof.  The  rules 
of  prize  practice  are,  that  if  the  captured  property 
appears  to  be  hostile^  condemnation  follows ;  but  if  it 
does  not  appear  to  be  clearly  neutraU  restitution 
does  not  follow  of  course,  but  the  burthen  of  proof 
is  thrown  upon  the  claimants  to  show  it  to  be  en- 
titled to  restitution :  if  they  are  unable  to  do  this 
from  the  original  evidence,  farther  proof  may  be  or- 
dered, unless  excluded  by  the  misconduct  of  the 
daimants.    It  is  not  sufficient  that  the  ship  and  car- 
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1S17.  go  are  documented  by  formal  papers;  the  other  cir^ 
cumstances,  and  the  nature  of  the  case,  may  show 
that  these  are  merely  the  cloaks  of  fraud ;  and  the 
necessary  simplicity  of  the  prize  proceedings  forbids 
the  court  from  seeking  for  evidence  aliunde^  unless 
there  be  reasonable  grounds  for  doubt  Still  less 
can  a  resort  be  had  to  extraneous  testimony  where 
the  documents  are  neither  regular  nor  supported 
by  the  examinations  in  preparaiorio.  Nor  is  a  formal 
support  of  the  documents  by  oaths  sufficient,  if  the 
•ral  testimony  is  outweighed  by  the  circumstances 
of  the  transaction/  A  fraudulent  concealment  of 
papers  is  a  substantive  ground  of  condemnation. 
Neutrals  are  bound  to  show  belligerant  cruisers  all 
their  papers ;  and  a  court  of  prize  is  authorised  to 
presume  the  worst,  if  there  be  two  constructions, 
one  of  which  accounts  for  the  concealment,  and  the 
#ther  does  not.  The  case  is  deficient  in  nearly 
every  one  of  the  documents  which  the  writers  on 
public  law,  and  the  law  of  insurance  require  to  show 
the  neutral  character  of  the  ship  and  cargo.''  Mere 
formal  papers  are  a  dead  letter,  unless  supported  by 
oral  testimony.'  But  the  master  is  an  insufficient 
witness  to  support  even  the  imperfect  documents 
found  on  board  this  ship,  as  his  testimony  is  falsified, 
and  is  nullified  by  his  fraudulent  concealment  of  the 
papers.     Nor  is  this  a  case  of  farther  proof,  whiph  is 

e  The  EeDroom,  2  Rob.  1.  The  Caljpso,  lb.  154.  The  Rosalie 
and  Betty,  lb.  343.  The  Odin,  %  Rob.  248.  The  Vigila^Ua, 
lb.  6,  7. 

d  1  JWarshaU  on  Ins.  406.  a,  Condy's  ed. 

«  The  Jaao,  2  Rob.  101.    The  Odio,  1  Rob.  248. 
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the  privilege  of  honest  ignorance,  mistake,  or  negli-  lan. 
gence/  In  such  a  case  of  concealment  as  the  pre« 
sent,  where  the  papers  are  extracted  from  the  late* 
bne  of  the  ship,  there  can  be  no  certain tj  but  what 
some  of  the  documents  are  still  suppressed,  or  haye 
been  spoliated ;  and  the  reason  of  the  rule  which  re-* 
fuses  farther  proof  applies  with  full  force  where  the 
parties  have  shown  themselves,  by  their  misconduct, 
unfit  to  be  trusted  with  an  order  for  farther  proo£ 
The  case  is  infected  throughout  with  falsehood,  and 
is  analogous  to  that  of  the  St.  Nicholas^  in  all  the 
machinery  of  fraud/ 

Mr.  Hapkifisojh  in  reply.  The  instructions  are 
imperative,  and  cannot  be  dispensed  with  by  the 
captors.  The  excuse  for  the  depriving  the  captured 
▼essel  of  her  crew  is  unfounded  in  fact ;  and,  if  true^ 
is  not  sufficient  to  justify  the  captors,  because  -the 
master  might  have  been  left,  and  there  is  no  ail«> 
thority  to  support  the  supposed  discretion  of  the 
captors  in  this  particular.  The  dictum  of  Marshall^ 
as  to  the  papers  which  ought  to  be  found  on  board 
a  neutral  ship,  is  not  in  point ;  he  shows,  in  a  trea^ 
tise  on  a  branch  of  municipal  law,  what  papers  the 
insured  are  bound  to  have  on  board,  to  prevent  not 
merely  condemnation  but  even  detention,  capture,  ot 
carrying  infer  adjudication;  all  of  which  are  perik 
within  the  policy,  and,  under  some  circumstancesf 

/  1  JFheai.  Appendix,  Note  II,  p.  504.,  and  the  anthorities  thei^ 
oited.     Liyingston  eial^r.  The  Maryland  Ina.  Ce.,  7  Crancfh  S4S» 
g  1  Whtal.  417. 
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1817.  may  entitle  the  insured  to  abandon.  But  the  law  of 
^■^^^^^  nations  only  requires  a  neutral  ship  to  be  navigated 
Forttma.  with  such  documents  as  are  required  by  the  local 
law  of  the  country  to  \irhich  she  belongs^  and  the 
property  of  the  cai^  to  be  proved  by  the  usual  pa^^ 
pers  which  the  general  usage  of  the  commercial 
world  has  made  necessary  :  even  the  want  of  these 
is  not  a  substantive  ground  of  condemnation,  but 
may  be  explained  by  the  claimants,  if  susceptible  of 
explanation.  But  the  burthen  of  proof  is  not  thrown 
on  them  in  the  case  of  a  lawful  voyage  in  a  shipt 
and  with  a  cargo,  documented  as  neutral.  In  such 
a  case  every  favourable  presumption  is  to  be  indul* 
ged ;  and  even  the  unfavourable  presumption  arising 
from  spoliation,  or  concealment  of  papers,  ceases 
when  the  nature  of  the  documents  destroyed  or  con* 
cealed  is  made  to  appear.  There  may  be  a  con- 
cealment in  facU  which  is  not  a  concealment  in  law. 
There  may  be  an  innocent  concealment;  and  here 
is  no  evidence  of  a  fraudulent  concealment,  or  of 
spoliation.  The  papers^  when  discovered,  must  an- 
swer for  themselves.  If  an  immoral  play,  or  a  me- 
retricious novel  had  been  found  concealed  on  board, 
it  would  indeed  have  argued  bad  taste  and  want  of 
morals  in  the  master,  but  could  no  more  enure  to 
condemnation  than  a  volume  of  Plutarch  or  the 
^  British  Spy.'' 

Mafch  17th.  Mr.  Justice  Johnson  delivered  the  opinion  of  the 
court,  ordering  this  cause  to  farther  proof,  open  to 
both  parties. 

ORDEB.**-It  is  ordered,  in  this  cause,  that  both 
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^Hiea  have  libertj  to  produce  farther  proof;  that       i8i7. 
k\l  examinations  of  witnesses  be  taken  under  com-    ^•^'^v'^^ 

The 

Jkiission  according  to  the  rule  of  this  court ;  that  BoUmea  ana 
original  letters  and  documents  be,  in  all  cases,  pro-    •^**^^°' 
duced^  or  a  sufficient  reason  assigned  for  not  pro- 
ducing such  originals.     And  that  the  captors   have 
leave  to  inspect  letter  books  and  books  of  account 
Jrelative  to  this  adventure  wherever  they  require  it. 


The  BoTHNEA  and  the  Jahnstoff. 

A  question  of  colloBiTe  captare.    CondemoatioQ  to  the  captors. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts. 

From  the  papers  found  on  board  these  vessels,  and 
the  preparatory  examinations  in  the  court  below,  it 
appeared  that  they  were  foreign  vessels,  having  on 
board,  as  was  admitted  on  all  sides,  false  and  simu- 
lated Swedish  papers.  They  both  sailed  from  Hali« 
iax,  N.  S.,  about  the  24th  of  November,  1813,  laden 
with  cargoes  of  British  manufactured  goods,  destined 
for  the  United  States ;  and,  on  the  same  day,  wera 
captured  near  the  Ragged  Islands,  either  really  or 
collusively,  by  the  privateer  Washington,  of  24^ 
tons,  one  gun  and  fifteen  men,  belonging  to  Portland, 

ToL.  ih  Y 
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1817.  in  the  District  of  Maine,  and  commanded  by  William 
^"■^^^^^  Malcomb.  They  were  taken  in  sight  of  each 
Boihueaand  other  |  the  Jahnstoff  first,  within  about  three  hours^ 
and  the  Bothneaj  within  about  nine  hours  after  leav- 
ing Halifax.  At  the  time  of  the  capture,  there  were 
on  board  the  Bothnea  seven  persons,  and  on  board 
of  the  Jahnstoff  five  persons,  composing  their  re- 
spective crews,  and  one  American  passenger.  The 
whole  of  the  crews  were  taken  from  each  vessel,  and 
landed  in  a  boat  at  Ragged  Islands^  The  American 
passengers  were  retained  on  board,  and  under  the 
superintendence  of  prize-masters  and  crews.  The 
Bothnea  was  conducted  into  Salem,  and  the  Jahn- 
stoff into  Plymouth,  in  the  district  of  Massachusetts. 
Immediately  on  their  arrival  they  were  seized  by  the 
collectors  of  those  ports,  for  an  alleged  violation  of 
the  non-importation  act.  Prize  proceedings  were 
also  Commenced  by  the  captors  against  both  vessels, 
before  the  district  court  of  Massachusetts.  The 
American  passengers  were  examined  on  the  stand- 
ing interrogatories,  and  the  papers  found  on  board 
deposited  in  court  by  the  prize-masters.  The  pa- 
pers found  on  board  the  Bothnea  were  the  Swedish 
simulated  papers.  Two  bills  of  lading  of  the  cargo,da- 
tcd  the  23d  of  November,  1813,  purporting  that  the 
whole  cargo  was  shipped  by  John  Moody  &  Company, 
merchants,  of  Halifax,  for  New-London,  consigned  ^o 
order.  A  clearance  from  Halifax,  dated  on  the  same 
day.  A  British  license  from  Sir  John  Sherbrooke, 
governor,  &c.,  dated  on  the  9th  of  November,  1813, 
authorizing  John  Moody  and  others  to  export  in  any 
vessel,  not  belonging  to  France,  to  any  port  in  the 
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United  States,  any  British  goods,  on  British  or  Ante-      18I7. 
rican  account,  which  license  was  to  continue  in  force    ^-^"^^"^^ 

The 

for  two  months.  And  two  letters  dated  at  Halifax  BotbDca  and 
on  the  23d  November,  1813;  one  purporting  to  be  •'*^'"*^- 
addressed  to  the  consignee  of  the  cargo,  the  other  to 
be  addressed  to  ttie  maoter  of  the  Bothnea.  These 
letters  are  as  follows:  ^^ Halifax,  November  23d« 
1813.  Dear  Sir,  We  now  only  enclose  you  a  bill  of 
lading  of  the  cargo  shipped  on  our  joint  account  per 
the  Bothnea,  agreeable  to  the  memorandum  left  with 
us  by  Vaodervelt,  when  last  here.  The  invoices  we 
forvr.irded  in  duplicate,  one  by  P.  Jones,  aud  the 
other  by  Schonesburg,  which  you  will  have  received 
before  this.  Z.  has  our  particular  instructions  how 
to  proceed  when  in  with  the  squadron.  Wc  have 
settled  for  A.'s  share  of  the  compensation.  B.  2. 
will  pay  his.  We  have  fixed  on  200  dollars,  exclu*^ 
sive  of  the  freight,  which  we  have  also  arranged  for. 
Most  sincerely  do  wc  wish  this  speculation  to  suc^ 
ceed,  at  the  same  time  request  your  earliest  advice 
how  to  proceed  with  tlic  next  Do  not  trust  too 
much  paper.  We  have  directed  ZJ.,  in  case  of  meet- 
ing with  an  American  cruiser,  to  destroy  all.  We 
are  very  truly  your  friends  and  obedient  servants, 
John  Moody  &  Company.'' 

"Halifax,  Nov.  23d,  1813.  Captain  J*.  K*., 
Schooner  Bothnea. — Sir,  We  hand  you  herewith 
sundry  enclosures  respecting  the  cargo  of  the  Both- 
nea, to  your  most  particular  care.  You  will  perceive 
the  necessity  of  using  every  possible  caution.  Wc 
are  only  apprehensive  of  Shaving  Mills.  You  will 
of  course  secrete  every  thing  respecting  the  trans*- 
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1817.  action.  In  case  of  British  interruption  we  must  r^- 
^'^'^^C^^  commend  your  being  well  assured  that  there  is  no 
Bothnca  and  deception,  as  you  must  be  aware  of  the  facility  with 
'  which  American  cruisers  may  pass  for  English.  The 
invoices  of  the  goods  are  already  forwarded.  You 
will  make  the  best  of  your  way  to  N**.  When  in 
with  any  of  the  B.  B.  squadron,  come  forward  with 
your  Ex.  Li.  which  will  safely  pass  you,  and  then 
nothing  will  remain  but  activity  and  despatch  in  get* 
ting  the  goods  on  shore.  We  should  not  have  em** 
barked  ourselves  ^o  largely  in  this  concern,  but  front 
the  ease  with  which  dry  goods  can  be  smuggled 
into  those  places  if  properly  managed.  The  bill 
pf  lading  is  to  order,  you  will,  therefore,  receive  in« 
structions  from  pur  friends  A.  1,  and  B.  2.  We  ex- 
pect your  best  place  will  be  to  lay  off  under  the  pro- 
tection of  H.  M.  ships,  and  deliver  the  cargo  in 
boats  and  lighters  without  proceeding  further;  and 
as  our  friends  are  already  advised  on  the  subject,  no 
doubt  every  necessary  step  will  be  taken.  Should, 
hoVrever,  any  unexpected  casualty  happen,  we  re- 
commend your  getting  out  of  the  way,  as  we  would 
rather  the  whole  should  be  sacrificed  than  any  mis- 
chief happen  to .     But,  above  all,  keep  out  of 

sight  your  Ex.  Li.  clearance  and  this  letter.  Do  not 
confide  too  much.  If  you  have  any  suspicions  de- 
stroy all  at  once,  and  after  committing  this  to  memory 
be  sure  to  put  it  perfectly  out  of  danger.  As  to  the 
return  cargo  we  need  not  say  any  thing  on  the  sub- 
ject, having  the  fullest  confidence  that  a  voyage  to 
St.  Barts  may  be  profitably  effected  with  certain  ar- 
ticles ;  flour  out  of  the  question^  unless  rye.    3. 
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iNo.  2,  will  pay  you  the  compensation  agreed,  e^du'-'  is  17. 
sive  of  the  freight  we  have  allowed.  A.'s  prc^or-  ^"^iJlT^^ 
tion  we  will  settle  with  our  own.  If  it  is  possible  BothDeaana 
to  obtain  convoy  we  will,  but  it  is  doubtful.  We  are  ^ 
your  friends  and  humble  servants,  John  Moody  & 
Co.  P.  S.  Do  not  write,  for  fear  of  accidents.  Let 
your  communications  be  verbal.^" — The  papers  on 
|>oard  of  the  Jahnstoff  were  the  Swedish  simulated 
papers.  A  British  license,  and  clearance,  of  the 
same  date  and  purport  as  in  the  Bothnea.  Two 
bills  of  lading  of  the  cargo,  dated  the  23d  Novem- 
ber, )813,  on  the  same  account,  destination,  and 
<Bon8ignment  as  in  the  case  of  the  Bothnea.  And 
two  letters  dated  at  Halifax  on  the  same  day,  one 
addressed  to  Mes3rs,  B.  2,  and  A.  I,  at  New  Lon- 
don; and  the  other  to  the  master  of  the  Jahnstoff*.' 
The  first  of  these  letters  is  as  follows:  ^^  Halifax,. 
Nov.  23d,  1813.  Dear  Sir,  We  now  enclose  you  a 
bill  of  lading  of  the  cargo  shipped  on  our  joint  ac- 
count per  the  brig  Jahnstoff,  agreeable  to  the  me<T 
morandum  left  with  us  by  Vandenrelt,  when  last  here. 
The  invoice  we  forwarded  in  duplicate,  one  by  P,. 
Jones,  and  the  other  by  Schonesburg  whjch  you  will 
have  received  before  this.  Z.  has  our  particular  in« 
Btructions  how  to  proceed  when  in  with  the  Squad.  We 
have  settled  for  A.'s  share  of  the  compensation;  B, 
Ko.  2,  will  pay  his.  We  have  fixed  200  dollars,  ex« 
dusive  of  the'freight,  lyhich  we  have  also  arranged 
for.  Most  sincerely  do  we  wish  this  speculation  to 
succeed.  At  same  time  request  your  earliest  advice 
bow  to  proceed  with  the  next.  Do  not  trust  too 
^fiuchpaper«    We  have  directed  Z^in  case  of  meetr 
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1817.      ing  with  an  American  cruiser,  to  destroy  all.^    The 
^^^'^^^  other  letter  is  an  exact  transcript  of  that  addressed 
Bothnea  and  to  the  master  of  the  Bothnea,  except  that  the  direo 
tion  IS  vaned. 

At  the  hearing  in  the  district  court,  a  claim  was  in- 
terposed by  the  District  Attorney  in  behalf  of  the 
United  States,  and  of  the  collector,  praying  a  con- 
demnation to  them,  upon  the  ground  of  a  collusive 
capture  and  fraudulent  breach  of  the  non-importa- 
tion act  That  court  dismissed  the  captor^s  libel,  and 
condemned  the  vessels  and  their  cargoes  to  the  United 
States;  from  which  sentence  an  appeal  was  interposed 
to  the  circuit  court,  which  court  affirmed  the  condem- 
nation, and  the  causes  were  brought  to  this  court  by 
appeal.  Farther  proof  was  ordered  at  the  last  term, 
and  the  causes  again  came  on  for  hearing  at  the 
present  term  upon  the  farther  proof  exhibited  by 
both  parties,  and  directed  to  explain  the  several 
points  indicated  by  the  court  as  grounds  of  doubt  on 
the  original  evidence.''  Under  the  commissions  taken 
out  to  examine  witnesses,  the  following  interrogato- 
ries were  exhibited  on  the  part  of  the  captors.  Have 
not  some  of  the  privateers,  fitted  out  in  the  eastern 
ports,  during  the  war  of  the  revolution  and  the  late 
war,  been  of  very  small  burthen  ?  Was  it  not  usual 
for  these  privateers,  armed  sometimes  with  one  car- 
riage gun  only,  to  proceed  coastwise  upon  short 
eruises,  and  did  they  not  capture  prizes  of  great 
value  ?  Was  it  not  their  practice  to  frequent  the 
ports  of  the  District  of  Maine  and  of  the  province  of 

a  See  AnU^  rol.  I,  p.  408. 
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Nova  Scotia,  for  the  purpose  of  running  out  occa-  i8i7. 
aionallj,  capturing  the  British  con:iiiierce  bound  in  ^^^^^^^^ 
and  out  of  Halifax  and  other  enetny^s  ports,  and  were  Botboea  and 
they  not  often  successful  ?  Did  it  not  often  happen  ^^'^"^^ 
tliat  the  crews  of  the  vessels,  captured  by  them, 
were  put  ashore  by  the  privateers,  instead  of  being 
brought  in  as  prisoners  ?  Has  it  not  been  the  prac- 
tice for  sea-faring  persons  in  the  District  of  Maine 
to  become  owners  of  such  privateers,  and  to  go  in 
them  on  short  cruises  ?  Did  it  frequently  happen 
during  the  late  war  that  unarmed  vessels,  under 
neutral  or  British  colours,  sailed  without  convoy  from 
the  port  of  Halifax,  either  to  New^London,  Long- 
Island  Sound,  or  elsewhere  ?  And,  on  the  part  of 
the  United  States,  the  following:  Was  it  not  the  usual 
custom,  during  the  late  war,  for  the  owners  of  pri- 
vateers to  stipulate  with  the  officers  and  crew,  that 
the  latter  should  receive  one  moiety  or  some  other 
definite  proportion  of  the  proceeds  of  all  prizes  ? 
Were  there  any  cases  where  the  crews  were  engaged 
to  serve  on  monthly  wages,  without  participating  in 
the  prizes  ?  Was  it  not  usual  for  privateers  to  bring 
in  the  prisoners  captured  by  them  ?  What  was  the 
usual  and  adequate  crew  and  armament  of  a  priva- 
teer of  about  25  tons  burthen,  intended  for  a  cruise 
from  the  eastern  ports,  in  the  Bay  of  Fundy  and 
along  the  coasts  of  Nova  Scotia  ?  Together  with 
other  interrogatories  tending  to  show,  or  to  negative, 
eollusion  between  the  owners  of  the  captured  vessels 
and  the  privateer  by  which  the  capture  was  made. 
The  answers  to  these  interrogatories,  by  the  various 
witnesses  examined,  were  contradictory  and  incon- 
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1817.      sistent,  and  it  would  be  obviously  impossible  to  pre- 

^"^^^   sent  any  intelligible  abstract  of  their  testimony  with- 

j^^bDeaand  out  extending  the  case  to  an  inconvenient  lengthr 

But,  among  other  circumstances,  it  was  proved  that 

nine   out  of  fifteen  of  the  prize  crew  were  joint 

owners. 

Feb.  «oth.  rpj^^  causes  were  atgued  on  the  farther  proof  by 
Mr.  Harper  and  Mr.  Winder^  for  the  appellants  and 
captors,  and  by  the  Attomey-Gtneraly  for  the  United 
States. 

March  4th*  ]y|j.  Justice  Johnson  delivered  th6  opinion  of  tb« 
tourt 

After  duly  weighing  the  eviden(;e  in  these  teses^ 
a  majority  of  the  court  are  of  opinion  that  the  tea* 
8el  and  cargo  must  be  adjudged  to  the  owners, 
officers,  and  crew  of  the  capturing  privateer.  Inde* 
pendently  of  the  act  of  landing  the  entire  crews  of 
the  captured  vessels,  there  was  nothing  in  the  case 
which  necessarily  led  to  suspicion.  And  this  is  ex» 
plained  on  a  ground  that  is  very  plausible,  to  witf 
that  having  a  course  to  run  which  swarmed  with 
•nemy^s  vessels,  their  intention  was  to  personate  the 
original  crew,  and  pass  off  the  prizes  on  the  approach 
of  an  enemy,  under  their  original  character.  It  is 
not  at  all  impossible  that  nothing  but  this  ruse  de 
guerre  may  have  been  in  contemplation  of  the  crew. 
There  is,  indeed,  something  in  it  peculiarly  charac- 
teristic, when  we  consider  the  spirit  of  adventurCf 
and  great  mental  resources  which  distinguish  the 
people  of  whom  the  crew  was  composed.    It  is  to 
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be  regretted  that  this  talent  for  enterprise  had  not  lan. 
been  always  more  happily  applied  than  it  was  in  the  ^"^J^^^ 
adventure  of  the  Jahnstoff  and  Botluiea.  These  Bothn^.-i  and 
vessels  had  both  been  employed  in  transporting  pro** 
visions  from  New  Haven  to  Halifax,  lind  were  now 
returning  with  cargoes  of  dry  goods  to  be  smuggled 
into  the  United  States  in  the  vicinity  of  the  same 
place.  The  documentary  evidence  shows  an  inti- 
mate correspondence  between  the  shippers  at  Hali'* 
fax  and  some  persons  resident  in  the  United  States. 
But  who  they  were  must  remain  unknown,  as  the 
merchants  in  Haliffptx  have,  in  their  elamination,  re- 
fused to  betray  them.  That  the  voyages  of  these 
Teasels  was  loaded  with  infamy  no  one  pretends  to 
deny.  The  reasoning  of  the  courts  below  is  unan* 
swerable  on  this  point.  But  the  majority  of  this 
court  are  of  opinion  that  the  evidence  is  not  sufficient 
to  fasten  on  the  captors  a  participation  in  the  fraud. 
The  whole  may  have  been,  for  aught  we  know,  a 
combination  of  machinery,  the  -  result  of  the  most 
consummate  art.  It  is  certainly  true  that,  in  one 
view  of  the  case,  every  thing  may  be  attributed  to 
artifice,  in  another  to  natural  conduct.  Scarcely  a 
feature  of  it  may  not  be  indifferently  pronounced  the 
lineament  of  guilt  or  innocence.  In  such  a  case  a 
court  of  justice  has  no  altei^iative*  It  must  pro* 
nounce  in  favour  of  innocence. 

The  decrees  below  will,  therefore,  be  reversed, 
and  the  vessels  and  cargoes  adjudged  to  the  captors. 

Mr.  Justice  Stort  gave  no  opinion. 

Sentence  reversed 
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(local  law.) 

Laidlaw  et  al.  y.  Organ. 

EIrroe  (o  the  district  court  for  the  Louisiana  duh 

trict. 

The  defendant  in  error  filed  hh  petition,  or  libel, 
in  the  court  below,  stating,  that  on  the  18th  day  of 
February,  1815,  he  purchased  of  the  plaintifls  in  ei^ 
ror  one  hundred  and  eleven  hogsheads  of  tobacco, 
as  appeared  by  the  copy  of  a  liill  of  parcels  annex* 
ed,  and  that  the  same  were  delivered  to  him  by  the 
said  Laidlaw  &  Co.,  and  that  he  was  in  the  lawful  and 
quiet  possession  of  the  said  tobacco,  when,  on  the  20th 
day  of  the  said  month,  the  said  Laidlaw  &  Co.,  by 
force,  and  of  their  own  wrong,  took  possession  of  the 
same,  and  unlawfully  withheld  the  same  from  the  pe^ 
titioner,  notwithstanding  he  was  at  all  times,  and  still 
was,  ready  to  do  and  perform  all  things  on  his  part 
stipulated  to  be  done  and  performed  in  relation  to 
said  purchase,  and  had  actually  tendered  to  the  said 
Laidlaw  &  Co.  bills  of  exchange  for  the  amount  of 
the  purchase  money,  agreeably  to  the  said  contract ; 
to  his  damage,  &c.  Wherefore  the  petition  prayed 
that  the  said  Laidlaw  &  Co.  might  be  cited  to  appear 
and  answer  to  his  plaint,  and  that  judgment  might 
be  rendered  against  them  for  his  damages,  &c.  And 
inasmuch  as  the  petitioner  did  verily  believe  that  the 
said  one  hundred  and  eleven  hogsheads  of  tobacco 
would  be  removed,  concealed,  or  disposed  of  by  the 
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iaid  Laidlaw  &  Co.,  he  prajed  that  a  writ  of  seques-  1817 
tration  might  issue,  and  that  the  same  might  be  se- 
questered in  the  hands  of  the  marshal,  to  abide  the 
judgment  of  the  court,  and  that  the  said  one  hundred 
and  eleven  hogsheads  of  tobacco  might  be  finally 
adjudged  to  the  petitioner,  together  with  his  dama« 
ges,  &C.,  and  costs  of  suit,  and  that  the  petitioner 
might  have  such  other  and  farther  relief  as  to  the 
court  should  seem  meet,  &c. 

The  bill  of  parcels  referred  to  in  the  petition  was 
in  the  following  words  and  figures,  to  wit : 

^  Mr.  Organ  Bo't  of  Peter  Laidlaw  &  Co.  1 1 1 
bhds.  Tobacco,  weighing  120,715  pounds  n^t.  fr. 
87,544  69. 

"  New-Qrieans,  18th  February,  1815." 

On  the  21st  of  February,  1815,  a  citation  to  the 
said  Laidlaw  &  Co.  was  issued,  and  a  writ  of  seques- 
tration, by  order  of  the  court,  to  the  marshal,  com- 
manding him  to  sequester  111  hogsheads  of  tobacco 
in  their  possession,  and  the  same  so  sequestered  to 
take  into  his  (the  marshaPs)  possession,  and  safely 
keep,  until  the  farther  order  of  the  court;  which 
was  duly  executed  by  the  marshal.  And  on  the  2d 
of  March,  1815,  counsel  having  been  heard  in  the 
case,  it  was  ordered,  that  the  petitioner  enter  into  a 
bond  or  stipulation,  with  sufficient  sureties  in  the 
sum  of  1 ,000  dollars,  to  the  said  Laidlaw  Si  Co., 
to  indemnify  them  for  the  damages  which  they  might 
sustain  in  consequence  of  prosecuting  tlie  writ  of 
sequestration  granted  in  the  case.* 

m  SeqoettrfttioQ ,  in  the  practice  of    dicial  cuitody  of  the  re*  or  penotm 
the  oiTil  law,  is  a  procen  to  take  ja-    in  coatroreny  to  abide  the  ereot  of 
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1617.  '  On  the  22d  of  March,  1815,  the  plaintifTs  in  error 
filed  their  answer,  stating  that  they  had  no  property 
in  the  said  tobacco  claimed  by  the  said  petitioner! 
or  ownership  whatever  in  the  same,  nor  had  they 
M  any  time  previous  to  'the  bringing  of  said  suit ; 
butdmclaimed  ali  right,  title,  interest,  and  claim,  to 
the  said  tobacco,  the  subject  of  the  suit  And  on 
'the  same  day,  Messrs.  Boorman  &  Johnston  filed 
their  bill  of  interpleader  or  intervention,  stating  that 
the  petitioner  having  brought  his  suit,  and  filed  his 
petition,  claiming  of  the  said  Laidlaw  &  Co.  Ill 
hogsheads  of  tobacco,  for  which  he  had  obtained  a 
writ  of  sequestration,  when,  in  truth,  the  said  to- 
bacco belonged  to  the  said  Boprm^n  &  Johnston^ 


the  suit.  It  may  be  applied  to  real  heariaif  counsel,  pronounceB  hi« 

or  personal  properly,  tbe  right  to  iDlerlocutory  sentence  ^r  dcr 
which  is  litig-atcd  between  the  par-  cree.  This  sentence  is  to  be  pro- 
ties;  oreven  to  pcrsons/as  to  a  mar-  visiojially  executed  notwithstand- 
ried  wonian,inacau8eofdivorcCfin  ing*  an  appeal.  The  sequestration 
order  to  preserve  her  from  ill  treat-  is  usually  ordered,  in  ppssessoiy 
ment  on  the  part  of  her  husband,  or  actions,  where  the  preliminary 
to  a  minor  in  order  to  secure  him  proofs  of  the  parties  appear  to  be 
from  ill  treatment  by  his  parents,  nearly  balanced ;  where  an  inhe- 
Clcrkc*t  Prax.  TiLA2.  PoUiiery  riU Dec  consisting  of  personal  cfr 
de  la  Procedure  Civile^  Pariic  It  fects  of  great  value  is  in  cent ro- 
Chap  3.  art.  2.  ^  1.  Code  J^a--  versy  ;  where  there  is  ground  to 
poieon,  Liv.  3.  til.  11.,  Deg  DipoU  apprehend  that  the  parties  may 
^t  du  SSqu^stre,  art,  19^1 .  Digeil  resort  tp  personal  violence  in  con- 
of  the  Civil  laws  of  Loumana,  419,  testing  the  enjoyment  of  the 
The  sequestration  may  be  de-  mesne  profits ;  in  actions  of  par- 
manded,  either  in  the  original  pe-  tition,  where  tbe  property  in  liti* 
tition.  pr  in  the  progress  of  the  gation  cannot  be  quietly  enjoyed 
^ause  at  any  time  before  it  is  set  by  the  respective  owners  ;  and 
down  for  hearing,  by  a  petition  sometimes  in  cases  where  the  suit 
from  tbe  party  demanding  it,  is  likely  to  be  of  long  duratipD^ 
yfith  notice  to  tbe  opposite  par-  Pothietf  lb.  and  $  2. 
ty,  on  which   ibe   judge,  after 
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and  was  not  the  property  of  the  said  Laidlaw  &Co.,  1817. 
and  prajing  that  they,  the  said  Boorman  &  Johnston, 
might  be  admitted  to  defend  their  right,  title,  and 
claim,  to  the  said  tobacco,  against  (he  claim  and  pre* 
tensions  of  the  petitioner,  the  Justice  of  whose  claim, 
under  the  sale-  as  stated  in  his  petition,  was  wholly 
denied,  and  that  the  said  tobacco  might  be  restored 
to  them,  &o. 

On  the  20th  of  April,  1815,  the  cause  was  tried 
by  a  jury,  who  returned  the  following  verdict,  to 
«wit :  ^^  The  jury  find  for  the  plajntiif,  for  the  tobacco 
named  in  the  petition,  without  damages,  payable 
as  per  contract/^  Whereupon  the  court  rendered 
judgment  ^^that  the  plaintiff  recover  of  the  said  de- 
fendants the  said  111  hogsheads"^ of  tob^co,  men* 
tioned  in  the  plaintiff's  petition,  and  sequestered  in 
this  suit,  >vith  his  costs  of  suit  to  be  taxed;  and  or- 
dered, that  the  marshal  deliver  the  said  tobacco  to 
the  said  plaintiff,  and  that  he  have  execution  for  his 
costs  aforesaid,  upon  the  said  plaintiff's  depositing 
in  this  court  his  bills  of  exchange  for  the  amount  of 
the  purchase  money  endorsed,  &c.,  for  the  use  of 
the  defendants,  agreeably  to  the  verdict  of  the 
jury." 

On  the  29th  of  April,  1815,  the  plaintiffs  in  error 
filed  the  following  bill  of  exceptions,  to  wit :  «^  Be  it 
remembered,  that  on  the  20th  day  of  April,  in  the 
year  of  our  Lord,  1815,  the  above  cause  came  on  for 
trial  before  a  jury  duly  sworn  and  empannellcd,  the 
said  Peter  Laidiaw  &  Co.  having  filed  a  disclaimer, 
and  Boorman  and  Johnston  of  the  city  of  New-York^ 
having  filed  their  claim.    And  now  the  said  Hector 
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1817.  M.  Organ  haviog  closed  his  testimony,  the  said 
""■^^^j^^  claimants,  by  their  counsel,  offered  Francis  Girault, 
T.  one  of  the  above  firm  of  Peter  Laidlaw  &  Co.,  as  their 
^^^'^  witness ;  whereupon  the  counsel  for  the  plaintiff  ob* 
jected  to  his  being  sworn,  on  the  ground  of  his  incom* 
potency.  The  claimants  proved  that  Peter  Laidlaw  & 
Co.,  before  named,  were,  at  the  date  of  the  transaction 
which  gave  rise  to  the  above  suit,  commission  mer- 
chants, and  were  then  known  in  the  city  of  New- 
Orleans  as  such,  and  that  it  is  invariably  the  course 
of  trade  in  said  city  for  commission  merchants  to 
make  purchases  and  sales  in  their  own  names  for 
the  use  of  their  employers;  upon  which  the  claim- 
ants again  urged  the  propriety  of  suffering  the  said 
Francis  Girault  to  be  sworn,  it  appearing  in  evi- 
dence that  the  contract .  was  made  by  Organ,  the 
plaintiff,  with  said  Girault,  one  of  the  said  firm  of 
Peter  Laidlaw  &  Co.  in  their  own  name,  and  there 
being  evidence  that  factors  and  commission  mer- 
chants do  business  on  their  own  account  as  well  as 
for  others,  and  there  being  no  evidence  that  the 
plaintiff,  at  the  time  of  the  contract,  had  any  know- 
ledge of  the  existence  of  any  other  interest  in  the 
said  tobacco,  except  that  of  the  defendants,  Peter 
Laidlaw  &  Co.  The  court  sustained  the  objection, 
and  rejected  the  said  witness.  To  which  decision 
of  the  court  the  counsel  for  the  claimants  aforesaid 
begged  leave  to  except,  and  prayed  that  this  bill  of 
exceptions  might  be  signed  and  allowed.  And  it 
appearing  in  evidence  in  the  said  cause,  that  on  the 
night  of  the  I8th  of  February,  1815,  Messrs.  Li- 
vingston, White,  and  Shepherd  brought  from  the 
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British  fleet  the  news  that  a  treatj  of  peace  had  1817. 
been  signed  at  Ghent  by  the  American  and  British 
commissioners,  contained  in  a  letter  from  Lord  Bar 
thurst  to  the  Lord  Major  of  London^  published  in 
the  British  newspapers,  and  that  Mr.  White  caused 
the  same  to  be  made  public  in  a  handbill  on  Sunday 
morning,  8  o^clock,  the  19th  of  February,  1815,  and 
that  the  brother  of  Mr.  Shepherd,  one  of  these  gen^ 
demen,  and  who  was  interbsted  in  one-third  of  the 
profits  of  the  purchase  set  forth  in  said  plaintiff's 
petition,  had,  on  Sunday  morning,  the  19th  of  Fe«- 
bruary,  1815,  communicated  said  news  to  the  plain- 
tiff; that  the  said  plaintiff,  on  receiving  said  news, 
called  on  Francis  Girault,  (with  whom  he  had  been 
bargaining  for  the  tobacco  mentioned  in  the  peti- 
tion, the  evening  previous,)  said  Francis  Girault  be- 
ing one  of  the  said  house  of  trade  of  Peter  Laidlaw 
k,  Co.,  soon  after  sunrise  on  the  morning  of  Sunday, 
the  19th  of  February,  1815,  before  be  had  heard 
said  news.  Said  Girault  asked  if  there  was  any 
news  which  was  calculated  to  enhance  the  price  or 
▼alue  of  the  article  about  to  be  purchased ;  and  that 
the  said  purchase  was  then  and  there  made,  and  tlui. 
bill  of  parcels  annexed  to  the  plaintiff's  petition  de* 
livered  to  the  plaintiff  between  8  and  9  o'clock  in 
the  morning  of  that  day ;  and  that  in  consequence 
of  said  news  the  value  of  said  article  had  risen  from 
30  to  50  per  cent  There  being  no  evidence  thai 
the  plaintiff  bad  asserted  or  suggested  any  thing  to 
the  said  Girault,  calculated  to  impose  upon  him  with 
respect  to  said  news,  and  to  induce  him  to  think  or 
believe  that  it  did  not  exist ;  and  it  appearing  (hat 
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the  said  Girault,  when  applied  to,  on  the  next  day^ 
Monday^  the  20th  of  February,  1815,  on  behalf  of 
the  plaintiff,  for  an  invoice  of  said  tobaceo,  did  not 
then  object  to  the  said  sale,  but  promised  to  deliver 
the  invoice  to  the  said  plaintiff  in  the  course  of  the 
forenoon  of  that  day ;  the  court  charged  the  jury  to 
find  for  the  plaintiff.  Wherefore,  that  justice,  by 
due  course  of  law,  may  be  done  in  this  case,  the 
counsel  of  said  defendants,  for  them,  and  on  their 
behalf,  prays  the  court  that  this  bill  of  exceptions  be 
filed,  allowed,  and  certified  as  the  law  directs. 

(Signed,)      Dominick  A.  Hall,  ' 

District  Judge* 
New-Orleans,  this  3d  day  of  May,  1815/^ 

On  the  29th  of  April,  1815,  a  writ  of  error  was 
allowed  to  this  court,  and  on  the  3d  of  May,  1815t 
the  defendant  in  error  deposited  in  the  court  beloWy 
for  the  use  of  the  plaintiffs  in  error,  the  bills  of  ex* 
change  mentioned  in  th(^  pleadings,  according  to  th« 
verdict  of  the  jury  and  the  judgment  of  the  court 
thereon,  which  bills  were  thereupon  taken  out  of 
court  by  the  plaintiffs  in  error. 

Mr.  C  /.  IngersolU  for  the  plaintiffs  in  error* 
1.  The  first  question  is,  whether  the  sale,  under 
the  circumstances  of  the  case,  was  a  valid  sale; 
whether  fraud,  which  vitiates  every  contract,  must 
be  proved  by  the  communication  of  positive  mis- 
information, or  by  withholding  information  when 
asked.  Suppression  of  material  circumstances  with- 
in the  knowledge  of  the  vendee,  and  not  accessible 
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lo  the  vendor,  is  equivalent  to  fraud,  and  vitiates  the      1817. 
contract**    Pothier,  in  discussing  this  subject,  adopts 
the  distinction  of  the  forum  of  conscience,  and  the 
forum  of  law ;  but  he  admits  that  fides  est  servanda.'' 
The  parties  treated  on  an  unequal  footing,  as  the  one 

b  1  "Comyn  on  Conir,  38.  and  Uie  an  equal  intorest  in  concealing  it 

aothorities  Uiere  cited.  from  Uiem ;  yet,  in  interested  con- 

c  Poihier,  De  Ventey  Nos.  233  tracts,  among  which  is  the  con- 
to  241.  He  considers  this  ques-  tract  of  sale,  g^ood  faith  not  only 
tioQ  under  the  foiir  following  forbids  the  assertion  of  fabc- 
beads.  1st.  Whether  good  faith  hood,  but  also  all  reservation  con- 
obliges  the  rendor,  at  least  in/bro  ceming  that  which  the  person 
contdeniue,  not  only  to  refrain  with  whom  wo  contract  has  an 
from  practising  any  deception,  interest  in  knowing,  touching 
but  alao  from  using  any  mental  the  thing  which  is  the  object  of 
naenration  ?  2d.  What  resenra^  the  contract. 
tion  binds  the  party  in  the  civil  *'  The  reason  is  that  equity  and 
fororil,  and  to  what  obligations  ?  justice,  in  these  contracts,  consists 
3d.  Whether  the  vendor  is  bound,  in  equality.  It  i»  evident  that 
at  least  in/oro  conscientict,  not  to  any  reservation,  by  one  of  the 
conceal  tmy  circumstances,  even  contracting  parties,  concerning 
extrinsic,  which  the  vendee  has  any  circumstance  which  the  other 
an  interest  in  knowing  ^  4th.  has  an  interest  in  knowing,  touch* 
Whether  the  vendor  may,  inforo  ing  the  object  of  the  contract,  i4 
nnicientiasy  sometimes  sell  at  a  fatal  to  this  equality  .*  for  the  mo* 
price  above  the  true  value  of  the  roent  the  ono  acquires  a  know- 
article.  As  Pothier^s  discission  ledge  of  this  object  superior  to  the 
throws  great  light  on  this  subject,  other,  he  has  an  advantage  over  tho 
A  translatioti  of  this  part  of  his  other  in  contracting;  he  kuows 
admirable  treatise  may  not  be  un*  better  what  ho  is  doing  than  th& 
acceptable  to  the  reader.  other;  and,  consequently,  equality 

^^Aaticle  I.  S33.  Although,  is  no  longer  found  in  the  contract, 

in  many  transactions  of  civil  so-  **In  applying  these  principles 

ciety,  the  roles  of  good  faith  only  to  the  contract  of  sale,  it  follows 

require  us  to  refrain  from  fstlic-  that  the  vendor  ia  obliged  to  dis- 

hood,  and  permit  us   to  conceal  close  every  circumstance  withia 

from  others  that  which  they  have  his  knowledge  toucl  in^  the  thing 

an  interest  in  knowing,  if  we  have  which  the  vendee  ha<«  an  interest  in 

Vol.  U.  a  a 


186  CASES  IN  THE  SUPREME  COURT 

1817.      party  bad  received  inteUigen(:e  6{  the  peace  of  Ghent^ 
^•^'^^^^'"'^^  at  the  time  of  the  contract^  and  the  otiier  had  not 

Laidlaw 

V. 

Org^an. 

knowing^,  and  that  he  sins  against  scinding  of  the  contract.    1.  11. 

that  good  faith  which  ought  to  reign  $  5.  Dig,  de  liL 

in  this  contract,   if  he  conceals  **  235.     This  rule  ought  to  be 

any  such  circumstance  from  him.  applied,  although  the  vendor,  who 

**  This  is  what  Florentinus  teach-  has  concealed  the  defects  in  the 

es  in  the  law  43.  $'2«  Dig*  De  conJtr.  thing  sold,  has  not  sold  it  for  more 

tmpt,    Dolum  malum  d  se  abease  than  its  value  with  these  defects. 

prcutare  venditor  debety  qui  non  The  reason  is  that  he  who  sells 

iarUiimin  eo  est  quifaXlendi  eaiud  me  a  thing  has  no  right  to  reqtihne 

dbscuri  loquitur,  sed  etiam  qui  tn-  that  I  should  pay  the  highest  price 

sidiosi,  obtcure  diitimulal.  for  it,  unless  I  consent  to  buy  it 

''234.   According  to  these  prin-  for  that  price ;  he  has  no  right  to 

ciples  the  vendor  is  obliged  not  to  require  of  roe  a  higher  price  than 

conceal  any  of  the  defects  of  the  that  which  I  voluntarily  give,  and 

article  sold,  which  are  within  his  be  ought  not  to  practise  any  arti- 

knowledge,  although  these  defects  fice  to  induce  me  to  consent  to 

may  not  be  such  as  fall  within  an  buy  it  at  a  higher  price  than  I 

implied  warranty,   but  even  such  should  have  been  willing  to  give 

defects  as  Uie  vendee  would  have  had  I  known  the  defects  which  he 

no  right  to  complain  of,  if  the  ven-  had  maliciously  concealed, 

dor  who  had  not  disclosed  them  ''236.     Good  faith  obliges  the 

was  ignorant  of  their  ex.istence.  vendor,  not  only  not   to  conceal 

Cxim  ex  XII.  labuliSf  says  Cicero,  any  of  the  intrinsic  vices  of  the 

(Lib.  3.  dc  Off.)   acUis  esset  can-  thing  sold,  but  generally  not  to 

turn  eaprccstare  qucc  essent  linguA  dissemble  any  circumstance  con* 

iiuncupaid  ;  djiirusconsultisy  eliam  ccming  it  which  might  induce  the 

reticenci(t  poena  constUuta^   quid-  vendee  not  to  buy,  or  not  to  buy 

quid  enim  itiest  prcedio  vitii  id  sta-  at  so  high  a  price.     For  example, 

tuerutU,  si  venditor  sciret,  nisi  nont-  the  vendee  may  have   his  action 

inaiim    dictum    esset,     prccetare  against  the  vendor   if  the  latter 

oportere.      The  vendor,  in  this  has  concealed  the  existence  of  a 

case,  is  held  in  id  quanti  {empto-  bad  neighbourhood  to  a  real  es- 

ris)  intererit  scisse     Dig,   I,  4.  tatc  sold   by   him,  which  might 

Dc  act,  tmpt,  and  this  reservation  have  prevented  the  vendee  from 

tnay  sometimes  authorize  a  re-  purchasing  bad  he  known  it ;  Si 
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This  news  was  unexpected,  even  at  Washington, 
much  more  at  New-Orleans,  the  recent  scene  of  the 


1817. 


^uis  in  vendendo  prctdio  confinem 
celaverity  quern  emptor  si  auditMci^ 
empturut  non  estet.  Dig.  L,  15. 
{  8.  De  contr.  empt, 

**  237.  These  principles  of  the 
Boman  jurisconsults,  are  more  ac- 
curate and  more  conformable  to 
justice  than  the  decision  of  St. 
Thomas,  which  permits  the  ven- 
dor to  conceal  the  vices  of  the 
things  sold,  except  in  two  cases, 
2.  If  the  vi<ie  be  of  a  nature  to 
cause  the  vendee  some  injury  ; 
and  2.  If  the  vendor  availed  him- 
self of  his  reservation  in  order  to 
sell  the  things  at  a  higher  price 
than  it  was  worth.  This  decision 
appears  to  me  to  be  unjust,  since, 
as  the  vendor  is  perfectly  at  liberty 
to  sell  or  not  to  sell,  he  ought  to 
leave  the  vendee  perfectly  at  li- 
berty to  buy  or  not  to  buy,  even 
ior  a  fair  price,  if  that  price  does 
Bot  suit  the  buyer :  it  is,  there- 
fore, unjust  to  lay  a  snare  for 
this  liberty  which  the  vendee 
ought  to  enjoy,  by  concealing 
from  him  the  vice  of  the  thing, 
in  order  to  induce  him  to  buy  that 
which  he  would  not  have  been 
willing  to  buy  for  the  price  at 
which  it  is  sold  to  him,  had  he 
known  its  defects. 

"  Article  II.  238.  Although 
it  is  with  respect  to  the  civil  fo- 
ram  that  the  Roman  jurisconsults 
have  established  the  principles 
which  we  have  stated^  touohiog 


the  obligation  of  the  vendor  not 
to  conceal  from  the  vendee  anv 
circumstance  relative  to  the  thing 
sold,  and  although  they  ought  to 
be  exactly  followed,  in  /uro  cou' 
tcienliic^  yet  they  are  little  ob- 
served in  our  tribunals,  and  the 
vendee  is  not  easily  listened  to 
who  complains  of  the  conceal- 
ment of  some  vice  in  the  thing 
sold,  unless  it  be  such  a  defect  as 
falls  witliiD  the  doctrine  of  implied 
warranty.  The  interest  of  com- 
merce not  permitting  parties  to 
set  aside  their  contracts  with  too 
much  facility,  they  must  imputo 
it  to  their  own  fault  in  not  having 
better  informed  themselves  of  tho 
defects  in  the  commodities  tl|cy 
have  purchased. 

**239.  There  are,  ncvcrthe* 
less,  certain  reservations  touching 
the  thing  sold  which  have  been 
thonght  worthy  of  the  attention 
of  the  law,  and  which  are  obliga- 
tory on  tJje  vendor  in  the  civil  (bv 
rum ;  as  for  instance,  when  the 
vendor  knows  tliat  the  thing 
which  he  sells  does  not  belong  to 
him,  or  that  it  does  not  irrevoca- 
bly belong  to  him.  or  tha^  it  is 
subject  to  certain  incumbrances* 
and  conceals  these  factji  from  the 
vendee,"  &c. 

"AaficLE  III.  241.  Cicero, 
in  the  third  book  of  his  Offices, 
has  treated  this  question  in  the 
case  of  a  corn-merchant,  who  her 
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1817.      most  sanguinary  operations  of  the  war.     In  answer 
to  the  question,  whether  there  was  any  news  calcu- 

ing  arrived  ^t  Rhodci,  in  a  tima  icuri*  4«<tf<i»  faihuu^    malitioH, 

of  scarcity,  before  a  great  Qttmber  callidU  veUratoris,  vefrL 
of  other  vessels  loaded  nrith  corn,        *^  Tbi^  questioo  oplj  concerot 

exposes  his  own  for  s^ile :  Cicero  the  forum  of  conscience ;  for  tbero 

propo^«s  the  question  whether  this  can  be  no  doubt  that  in  the  civil 

merchant  is  obliged  to  infonn  the  forum,  the  demand  of  a  vended 

buyers  that  there  are  a   great  <»nnot  be  listened  to  who  com- 

numbiN  of  other  vessels  on  their  plains  that  the  vendor  has  not  disr 

voyage,  and  near  the  port  ?  He  closed  to  him  all  the  extrinsic 

states,  upon  this  question  the  sen-  circumstances    relative    to   the 

timents  of  two  stoic  philosophers,  thing  sold,  whatever  Interest  the 

Diogenes  and  Antipater ;  Dioge*  vender  might  have  in  knowing 

^es  thought  that  the  merchant  them.    The  decision  of  Cicero  i^ 

might  lawfully  withhold  the  know-  somewhat   difficult  to   naintaii^ 

ledge  which  be  had  of  the  vessels  even  in  the  forum  of  conscience, 

on  the  point  of  arriving,  and  sell  The  greater  part  of  the  writers  on 

his  com  at  the  current  price :  An-  natural  law  have  considered  it  as 

tipatcr,  bis  disciple,  whose  deci-  unreasonable, 
sion    Cicero   appears    to    adopt,        **  These  writers  are  of  opinion, 

thought,  on  ihe  contrary,  that  this  that  the  good  faith  i^hich  ought 

dissimulation  was  contrary  to  good  to  govern  the  contract  of  sale, 

faith.     The  reason  on  which  he  only   requires    that  the    vendor 

grounds  this  opinion  is  that  the  should  represent  the  thing  sold  as 

concord    which    ought   to    exist  it  is,  without  dissimulating  its  de- 

amoDg  men,  the  affection  which  fccts,  ^nd  not  to  sell  it  above  the 

we  ought  to  bear  to  each  other,  price  which  it  bears  at  the  time 

cannot  permit   us   to  prefer  our  of  the  contract ;  that  he  commits 

private  interest  to  the  interest  of  no  injustice  in  selling  it  at  this 

our  neighbour,  from  whence   it  price,  although  he  knows  that  the 

follows  that,  thoug(i  we  may  con-  price  must  soon  fall ;  that  he  is 

ceal  some  tbiogs  from  prudence,  not  obliged  to  disclose  to  the  ven- 

we  cannot  conceal,  for  the  sake  dee  a  knowledge  which  he  raaj 

of  profit,  facts  which  those  with  have  of  the  circumstances  that 

whom  we  contract  have  an  inte-  may  produce  a  depression  of  the 

rest    in   knowing.     Hoc  celandi  price ;  the  vendee  having  no  more 

genusy  says  he,  non  aperti,    non  right  to  demand  that  the  vendor 

simpiicis,  non  ingenui ;  nonjtuH^  should    impart     this    knowledge 

fj^on  viri  boni:  vertuti  potiusy  06-  than  that  he  should  give  away 
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lated  to  enhance  the  price  of  thd  article,  the  vendee      isn. 
was  silent    This  reserve,  when  such  a  question  was   ^'^"^'^^^ 

Laidlaw 

V. 

bis  property ;  that  if  he  sboald  do  fact  which  wouU  cause  a  fall  ia  Otf^xu 
it,  it  would  be  merely  an  act  of  the  price  of  the  commodity,  when 
beueyolence,  which  we  are  not  thatfall  must  be  very  considerable, 
obliged  to  exercise  except  towards  and  must  certainly  arrire  in  a  very 
those  who  are  in  distress^  which  short  period  of  time,  such  as  that 
was  not  tl^  case  with  the  Rbodi-  which  the  merchant  knew  of  the 
ans,  who  were  only  in  want  of  near  approach  of  a  fleet  to  Rhodes 
com,  but  were  not  in  want  of  laden  with  com.  In  the  contract 
money  to  buy  it.  The  profit  of  sale,  as  well  as  in  other  mutUf 
which  the  merchant  makes  in  sel-  ally  beneficial  oontracts,  equi^ 
tiDff  it  for  the  price  it  is  worth  to-  requires  4hat  what  the  one  party 
day,  although  he  is  conscious  the  gives  should  be  the  equivalent  o^ 
l^rice  will  fall  to-morrow,  is  not  what  he  receives,  and  that  neither 
iniquitous ;  it  is  a  Just  recom-  party  should  wish  to  profit  at  the 
pense  for  Lis  diligence  in  reaching  expense  of  the  other.  But  in  the 
^e  market  first,  and  for  the  risk  case  of  the  merchant,  who,  by  dis- 
which  he  )ran  of  losing  qpon  his  sembliog  the  knowledge  which  he 
commodities  if  apy  accident  had  has  of  this  fact,  ^sells  his  com  at 
peventod  his  arriving  so  soon,  oae  hundred  livres  the  cask,  the 
It  is  no  more  forbidden  to  sell  at  market  price  of  the  day,  can  he, 
the  current  price,  without  disclo*  without  illusion,  persus^de  himself 
sing  the  circumstaiiccs  which  may  that  the  article  which,  in  two  d^}'8g^ 
causo  it  to  fall,  than  it  |s  to  b^y  will  be  worth  no  more  than  twen- 
without  communicating  those  ty  livres,  is  the  equivalent  of  one 
which  may  cause  it  to  rise.  And  hundred  livres  which  he  receives? 
Joseph  was  never  accused  of  i|fi-  You  will  say  that  it  is  sufficient  if 
justice  for  profiting  of  the  know-  at  the  time  it  be  nforth  the  prico 
ledge  which  he  alone  had  of  the  qf  one  h\indred  livres  for  which  he 
years  of  famine  to  buy  the  fif^  sells  it.  I  answe^*,  that  a  things 
part  of  the  com  of  the  Egyptians  which  has  a  present  and  momeota- 
without  warning  tliem  of  the  years  ry  value  of  one  hundred  livres,  but 
qf  famine  that  were  to  follow.  which  he  certainly  knows  will  be 
**  Notwithstanding  these  rea-  reduced  in  two  days  to  the  value 
sons  and  authorities,  I  should  have  of  twenty,  cannot  be  seriously  re- 
some  difficulty,  in  the  forum  of  garded  by  him  as  truly  the  equiva- 
conscience,  in  excusing  the  injqs-  lent  pf  the  money  which  he  re- 
tice  of  a  profit  which  the  vendor  ceives,  :^nd  which  must  always  be 
might  derive  from  concealing  a  worth  one  hundreds    Does  not  hts 
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1817:  asked^  was  equivalent  to  a  false  answer,  and  as 
much  calculated  to  deceive  as  the  communication  of 
the  most  fabulous  intelligence.  Though  the  plain- 
tiffs in  error,  after  they  heard  the  news  of  peace, 
still  went  on,  in  ignorance  of  their  legal  rights,  to 
complete  the   contract,  equity   will  protect  them. 

conduct  impljT*  that  he  wishes,  by  dee  may  employ  in  oHer  to  in* 
his  reservation,  to  profit  and  en-  duce  the  render  to  selly  or  to  sell 
rich  himself  at  the  expense  of  the  at  a  less  price.  2d.  Where  the 
buyers,  to  induce  them  to  pur-  vendee  conceals  from  the  vendor 
chase  a  commodity  by  which  he  is  the  knowledge  which  he  may 
ceftain  they  must  lose  in  two  days  have,  touching  the  thing  sold,  and 
Ibur  fifUis  of  the  original  cost  ?^  which  the  vendor  may  not  pos- 
The  merchant  will  smile  at  the  sess.  The  former  species  of  fraud, 
rigid  morality  of  this  deservedly  if  sufficiently  proved,  he  considers 
celebrated  writer,  who  proceeds,  will  invalidate  the  contract  even 
in  a  fourth  article,  to  consider  in  the  civil  forum.  But  the  latter 
whether  the  vendor  may,  in  /oro  he  deems  only  obligatory  in  /bro 
conscientkey  sometimes  sell  at  a  comcienticcy  both  because  unduly 
price  above  the  true  vahio  of  the  restricting  ti.e  freedom  of  corn- 
commodity.  Afler  laying  down  mcrce,  and  because  the  vendor 
some  general  rules  on  this  subject,  ought  to  know  best  the  qualities 
be  remarks,  that  '*  they  are  not  of  the  articles  ho  sells,  and  if  he 
adopted  in  the  civil  forum,  where  does  not,  it  is  his  own  fault.  Nos. 
a  vendee  is  not  ordinarily  admitted  294 — 298.  In  the  fiftlj  parf,  cliap. 
to  complain  that  he  has  purchased  2.,  he  considers  the  subject  of  (he 
dearer  than  the  true  value,  it  be-  action  whicli  is  given  by  the  Code, 
Sng  for  the  interest  of  commerce  /.  4.  tit  44.  Dc  rescind,  vend.^  to 
that  parties  should  not  be  allowed  the  vendor  for  rescinding  the  con- 
to  set  aside  their  contracts  with  tract  on  account  of  enormous  le- 
too  much  facility."  No.  242.  In  sion,  or  gross  inadequacy  of  price, 
a  subsequent  part  of  his  treatise  which,  however,  does  not  extend 
he  slates  what  are  the  nature  of  to  merchandise,  or  other  personal 
the  frauds  that  may  be  committed  property,  and,  tlierefore,  it  is  un- 
by  the  vendee,  which  he  resolves  necessary  to  trouble  the  reader 
into  two  classes.  1st.  The  first  by  extending  this  note  to  a  grcat-> 
consists  of  any  misrepresentation  er  IcQgth. 
or  circumvention  which  the  rcn- 
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2.  Mr.  Girault  was  Improperly  rejected  as  a  witness^  1817. 
because  he  and  his  partner  had  disclaimed^  and 
Messrs.  Boorman  &  Johnston,  the  real  owners  of 
the  tobacco,  had  intervened  and  taken  the  place  of  "T!*^ 
the  original  defendants.  Girault  was  not  obliged 
to  disclose  his  character  of  agent,  and,  as  such,  he 
was  an  admissible  witness."*  The  tendency  of  the 
modem  decisions  to  let  objections  go  to  the  credi* 
&f/tVy,  and  not  to  the  competency  of  witnesses,  ought 
to  be  encouraged  as  an  improvement  in  the  jurispru- 
dence on  this  subject.  Besides,  the  proceedings  are 
essentially  in  rem^  according  to  the  course  of  the  civil 
law,  and  that  consideration  is  conclusive  as  to  the 
admissibility  of  the  witness.  3.  The  court  below 
had  no  right  to  charge  the  jury  absolutely  to  find  for 
the  plaintiff.  It  was  a  mixed  question  of  fact  and 
law,  which  ought  to  have  been  left  to  the  jury  to  de- 
cide. 4.  There  is  error  in  the  judgment  of  the 
court,  in  decreeing  a  deposit  of  the  bills  of  exchange 
by  the  vendee  for  the  tobacco,  no  such  agreement 
being  proved. 

Mr.  Key  contra,  I.  Though  there  be  no  testi- 
mony in  the  record  to  show  a  contract  for  payment 
in  bills  of  exchange,  still  the  court  may  infer  that 
such  was  the  contract  from  the  petition  of  the  plain- 
tiff below,  supported  as  it  is  by  his  oath,  and  uncon- 
tradicted, as  to  this  fact,  by  the  defendants  answer^ 

d  Dixon  r.  Cooper,  3  WilM*  40.  408.    Jones  r.  Hake,  2  Johntr 

1  Atk.   248.    Benjamin  t.   Pot-  Com,  60.    Burlingame  v.  Dyer,  2 

tens,  3  H.  Bl.  590.    Mackay  r.  Johng,  Rep.  189, 
lUunelaader  e(  al,  1  /eAni.  Cot. 
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1817.  The  decree  wad  for  a  specific  performance,  and  th^ 
"^^^jJ^^JJ^  yendors  took  the  bills  out  of  court.  2.  The  judge's 
^'  charge  was  right,  there  being  no  eyidence  of  fraud. 
The  vendee's  silence  was  not  legal  evidence  of  frauds 
and,  therefore^  there  wa9  no  conflict  of  testimony  on 
this  point :  it  was  exclusively  a  question  of  law ;  the 
Jaw  was  with  the  plaintiff;  and,  consequently,  the 
court  did  right  to  instruct  the  jury  to  find  for  the 
plaintiff.  3.  Mr.  Oirault  was  an  inadmissible  wit- 
ness. He  and  his  partners  were  general  merchants 
lis  well  as  factors.  They  sold  in  their  own  names, 
tod  might  call  the  article  their  own  or  the  property 
of  their  principals,  as  it  suited  them.  But  they 
Were  parties  to  the  suit^  and  the  intervention  of 
their  principals  did   not  abate  the  suit  as  to  them.' 

€  Intervention  is  a  proceeding    Pafiie  1.  Liv.  2.  tit,  16.  De  Vln" 
bjr  which  a  third  person  petitioDS     terventiont  art.  339,  340.     It  may 

to  be  received   as  a  party  in  a  take  place  where  the  goods  of 
cause,  either  with  the  plaintiff  or    one  person  are  attached  as  the 

the  defendant,  and  to  prosecute  property  or  Ifor  the  debt  of  another, 

the  suit  jointly  with  the   party  Clerke's  Prax.  lb.    In  actions  of 

Whose  interests  may  be  connected  warranty,  Pothier,  lb,  Partie  1. 

with  his  own.     It  may  take  place  chap.  Z,  art,  2.  $  2.     CodedePro- 

either  before  or  after  the  cause  cidure  Civile^  lere  Partie^  Liv,  2. 

is  at  issue,  and  set  down  for  hear-  tit,  9.  Det  Exceptions  Dilatoiret, 

Ingr;  either  in  the  court  below,  or  art,  183.     So  also  in  a  suit  for 

tipon  appeal*    Bat  it  cannot  ope-  separation  of  property   between 

tate  to  retard  the  adjudication  of  husband  and  wife«   the  creditora 

the  principal  cause ;  which  may  of  the  husband  may  intervene  for 

either  be  determined  separately^  the  preservation  of  their  rights, 

or  the  whole  controversy  may  be  lb.  2  Parfie.  Liv.   1.  tit,  f^.  Dei 

decided  by  one  and  the    same  Separations  de  Biens.art,  871. 
judgment      Clerke's  Prax.    tit.        Interest  in  the  subject  matter 

38,  39.      Pothier,  De  la  Prod-  of  the  suit  is  a  fatal  objection  to 

dureCivilej  Partie  I ^  chap.  Z^art,  the  competency  of  a  witness  by 

3.  i  3.   Cvde  dc  FrociOure  Civile,  the  civil  law ;  [Pothier,  Id.  Par- 
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On  every  grouDcl,  therefore,  Mr.  Girault  was  an  in-  1817. 
admissible  witness.  4.  The  only  real  question  in 
the  cause  is,  whether  the  sale  was  invalid  because 
the  vendee  did  not  communicate  information  which  ^'Kaq* 
he  received  precisely  as  the  vendor  might  have  got 
it  had  he  been  equally  diligent  or  equally  fortunate  ? 
And,  surely,  on  this  question  there  can  be  no  doubt. 
Even  if  the  vendor  had  been  entitled  to  the  disclo- 
sure, he  waived  it  by  not  insisting  on  an  answer  to 
his  question ;  and  the  silence  of  the  vendee  might 
as  well  have  been  interpreted  into  an  affirmative  as  a 
n^ative  answer.  But,  on  principle,  he  was  not 
bound  to  disclose.  Even  admitting  that  his  conduct 
was  unlawful,  in  foro  conscientice^  does  that  prove 
that  it  was  so  in  the  civil  forum  ?  Human  laws  are 
imperfect  in  this  respect,  and  the  sphere  of  morality 
is  more  extensive  than  the  limits  of  civil  jurisdiction. 
The  maxim  o{ caveat  emptor  could  never  have  crept  into 
the  law,  if  the  province  of  ethics  had  been  co-extensive 
with  it.  There  was,  in  the  present  case,  no  circum- 
vention or  manoeuvre  practised  by  the  vendee,  unless 
rising  earlier  in  the  morning,  and  obtaining  by  supe- 
rior diligence  and  alertness  that  intelligence  by 
which  the  price  of  commodities  was  regulated,  be 
such.  It  is  a  romantic  equality  that  is  contended 
for  on  the  other  side.  Parties  never  can  be  pre- 
cisely equal  in  knowledge,  either  of  facts  or  of  the 

Ue  2.  chap.  3.  art.  A.  §  3. ;)  but  ac-  stiJl  a  party  to  the  cause  not with- 

oordiug^  to  the  above  authorities,  standing  the  ioterFentioD  of  his 

Mr.  Gfrault  appears  to  have  been  principals. 
UD  inadmissible  witness,  becauje 

ToL.  II.  B  b  * 
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inferences  from  such  facts,  and  both  must  concur  in 
order  to  satisfy  the  rule  contended  for.  The  ab- 
sence of  all  authority  in  England  and  the  United 
States,  both  great  commercial  countries,  speaks  vo- 
himes  against  the  reasonableness  and  practicability 
of  such  a  rule. 

Mr.  C.  J.  IngersoHj  in  reply.    Though  the  re- 
cord may  not  show  that  any  thing  tending  to  mis- 
lead by  positive  assertion  was  said  by  the  vendee^ 
in  answer  to  the  question  proposed  by  Mr.  Girault» 
yet  it  is  a  case  of  manoeuvre ;  of  mental  reservation ; 
of  circumvention.     The  information  was  monopoli- 
zed by  the  messengers  from  the  British  fleet,  and  not 
imparted  to  the  public  at  large  until  it  was  too  late 
for  the  vendor  to  save  himself.    The  rule  of  law  and 
of  ethics  is  the  same.     It  is  not  a  romantic,  but  a 
practical  and  legal  rule  of  equality  and  good  faith 
that  is  proposed   to  be  applied.      The  answer  of 
Boorman  &  Johnston   denies    the    whole    of    the 
petition,  and  consequently  denies  that  payment  was 
to  be   in   bills  of  exchange  ;  and   their  taking  the 
bills  out  of  court,   ought  not  to   prejudice  them. 
There  is  nothing   in   the  record  to  show  that  the 
vendors  were  general   merchants,  and  they  disclo- 
sed their  principals  when  they  came  to  plead.     The 
judge  undertook  to  decide  from  the  testimony,  that 
there  was  no  fraud  ;  in  so  doing  he  invaded  the  pro- 
vince of  the  jury ;  he  should  have  left  it  to  the  jury, 
^expressing  his  opinion  merely. 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion       1817. 
of  the  court  ^1^^ 

The  question  in  this  case  is,  M^hether  the  intelli-  v. 
gence  of  extrinsic  circumstances,  which  might  influ-  March  i6tb. 
ence  the  price  of  the  commodity,  and  which  was  ex- 
clusively within  the  knowledge  of  the  vendee^  ought 
to  have  been  communicated  by  him  to  the  vendor  ? 
The  court  is  of  opinion  that  he  was  not  bound  to  com- 
municate it.  It  would  be  difficult  to  circumscribe  the 
contrary  doctrine  within  proper  limits,  where  the 
means  of  intelHgence  are  equally  accessible  to  both 
parties.  But  at  the  same  time,  each  party  must  taka 
care  not  to  say  or  do  any  thing  tending  to  impose 
upon  the  other.  The  court  thinks  that  the  absolute 
instruction  of  the  judge  was  erroneous,  and  that  the 
question,  whether  any  imposition  was  practised  by 
the  vendee  upon  the  vendor  ought  to  have  been  sub- 
mitted to  the  jury.  For  these  reasons  the  judgment 
must  be  reversed,  and  the  cause  remanded  to  the  dis- 
trict court  of  Louisiana,  with  directions  to  award  a 
centre  facias  de  novo. 

Venire  de  novo  awarded. 


Rutherford 

V. 

Greene's 
heirs. 
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(local  law.) 


Rutherford  ▼.  Greeners  heirs. 


A  qaestioo  relatire  to  the  title  of  the  late  Major-GenenJ  Nathaniel 
Greene,  to  25,000  acres  of  land  giFen  to  hioiy  within  the  bounds  of 
the  land  reserved  for  the  use  of  the  army,  by  the  10th  section  of  the 
act  of  the  legislature  of  North  Carolina,  passed  in  1782,  as  a  mark 
of  the  sense  entertained  by  that  state  of  his  eminent  services* 

This  was  a  bill  ia  chancery,  filed  in  the  circuit 
court  for  the  district  of  Tennessee,  by  the  appel- 
lant, against  the  heirs  of  the  late  Major-General 
Greene. 


Feb.  24ih.  The  causc  was  argued  by  Mr.  Campbell  and  Mr. 
Harper^  for  the  appellant,  and  by  Mr.  Law  and  Mr. 
Janesj  for  the  appellees. 

March  4th,  Mr,  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court 

As  this  case  depends  entirely  on  the  validity  of 
Greeners  title,  the  court  will  notice  only  so  much  of 
the  record  as  respects  that  title. 

In  the  year  1777  the  state  of  North  Carolina 
opened  a  land-office,  for  the  purpose  of  selling  all 
the  vacant  lands  east  of  a  line  described  in  the  act. 

In  the  year  1780  an  act  passed,  reserving  a  cer- 
tain tract  of  country  for  the  officers  and  soldiers  of 
the  line  of  that  state. 

This  act  is  lost. 
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In  the  year'1782  an  act  passed,  ^  for  the  relief  of      lan. 
the  officers  and  soldiers  in  the  continental  line,  and  ^^^7^ 

•  /  •  Kntnenora 

for  other  purposes  therein  mentioned.*'  This  act  v. 
gives  certain  specified  quantities  of  land  to  the  offi-  hein. 
cers  and  soldiers;  then  the  7th  section  commences 
thus:  ^^  And,  whereas,  in  May,  1780,  an  act  passed 
at  Newbum,  reserving  a  certain  tract  of  country  to 
be  appropriated  to  the  aforesaid  purposes,  and  it  be- 
ing represented  to  this  present  assembly,  that  sundry 
families  had,  before  the  passing  the  said  act,  settled 
on  the  said  tract  of  country.  Be  it  enacted,^  &c.  The  ' 
section  then  proceeds  to  grant  640  acres  of  land  to 
each  family  which  had  so  settled.  The  8th  section 
appoints  commissioners  to  lay  off,  in  one  or  more 
tracts,  the  land  allotted  to  the  officers  and  soldiers. 
The  1 0th  section  enacts,  ^  that  25,000  acres  of  land 
shall  be  allotted  for,  and  given  to,  Major-General 
Nathaniel  Greene,  his  heirs  and  assigns,  within  the 
bounds  of  the  lands  reserved  for  the  use  of  the  army, 
to  be  laid  off  by  the  aforesaid  commissioners,  as  a 
mark  of  the  high  sense  this  state  entertains  of  the 
extraordinary  services  of  that  brave  and  gallant 
officer."    • 

This  is  the  foundation  of  the  title  bf  the  appel- 
lees. 

On  the  part  of  the  appellant  it  is  contended,  that 
these  words  give  nothing.  They  are  in  the  future, 
not  in  the  present  tense ;  and  indicate  an  intentioif 
to  give  in  future,  but  create  no  present  obligation  on 
the  state,  nor  present  interest  in  General  Greene. 

The  court  thinks  differently.  The  words  arc 
words  of  absolute  donation,  not  indeed  of  any  speci- 
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1817.      fie  land,  but  of  25,000  acres  in  the  territory  set  apart 
^^^y^^  for  the  officers  and  soldiers. 

Rutherford 

V.  ^^  Be  it  enacted,  that  25,000  acres  of  land  shall  be 

heirs.  alloted  for  and  given  to  Major-General  Nathaniel 
Greene.''  Persons  had  been  appointed  in  a  previous 
section  to  make  particular  allotments  for  individuals, 
out  of  this  large  territory  reserved,  and  the  words  of 
this  section  contain  a  positive  mandate  to  them  to  set 
apart  25,000  acres  for  General  Greene.  As  the  act 
was  to  be  performed  in  future,  the  words  directing 
it  are  necessarily  in  the  future  tense.  "  Twenty-five 
thousand  acres  of  land  shall  be  allotted  for,  and  given 
to,  Major-General  Natlianiel  Greene."  Given  when  ? 
The  answer  is  unavoidable — when  they  shall  be  al- 
lotted. Given  how  ?  Not  by  any  future  act ; — fo^ 
it  is  not  the  practice  of  legislation  to  enact,  that  a 
law  shall  be  passed  by  some  future  legislature : — but 
given  by  force  of  this  act. 

It  has  been  said,  that,  to  make  this  an  operative 
gift,  the  words  "  are  hereby"  should  have  been  in- 
serted before  the  word  "  given ;"  so  as  to  read,  '•  shall 
be  allotted  for,  and  are  hereby  given  to,"  &c.  Were 
it  even  true  that  these  words  would  make  the  gift 
more  explicit,  which  is  not  admitted,  it  surely  cannot 
be  necessary  now  to  say,  that  the  validity  of  a  legis- 
lative act  depends,  in  no  degree,  on  its  containing  the 
technical  terms  usual  in  a  conveyance.  Nothing  can 
be  more  apparent  than  the  intention  of  the  legisla- 
ture to  order  their  commissioners  to  make  the  allot- 
ment, and  to  give  the  land  when  allotted  to  General 
Greene, 

The  11th  section  authorizes  the  commissioners  to 
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'appoint  surveyors,  for  the  purpose  of  sunreying  the       is  17. 
lands  given  by  the  preceding  sections  of  the  law.        ^RliJhei^ 
In  pursuance  of  the  directions  of  this  act«  the  com-         ▼• 

.    .  GreeDe't 

missioners  allotted  25  000  acres  of  land  to  General  hein. 
Greene,  and  caused  the  tract  to  be  surveyed.  The 
survey  was  returned  to  the  office  of  the  legislature, 
on  the  1 1th  of  March,  in  the  year  1783.  The  allot- 
ment and  sui-vey  marked  out  the  land  given  by  the 
act  of  1782,  and  separated  it  from  the  general  mass 
liable  to  appropriation  by  others.  The  general  gift 
of  25,000  acres,  lying  in  the  territory  reserved  for 
the  officers  and  soldiers  of  the  line  of  North  Caroli- 
na, had  now  become  a  particular  gift  of  the  25,000 
acres,  contained  in  this  survey. 

Against  this  conclusion  has  been  urged  that  arti- 
cle in  the  constitution  of  North  Carolina  which  di- 
rects that  there  should  be  a  seal  of  the  state  to  be 
kept  by  the  governor,  and  affixed  to  all  grants.  This 
legislative  act,  it  is  said,  cannot  amount  to  a  grant, 
since  it  wants  a  formality  required  by  the  constitu- 
iSon. 

This  provision  of  the  constitution  is  so  obviously 
intended  for  the  completion  and  authentication  of  an 
instrument,  attesting  a  title  previously  created  by  law, 
which  instrument  is  so  obviously  the  mere  evidence 
of  prior  legal  appropriation,  and  not  the  act  of  ori- 
ginal appropriation  itself,  that  the  court  would  cer- 
tainly have  thought  it  unnecessary  to  advert  to  it, 
had  not  the  argument  been  urged  repeatedly,  and 
with  much  earnestness,  by  counsel  of  the  highest  re- 
spectability. 

After  urging  that  theso  lands  were  not  positively 
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1817.  granted  to  General  Greene,  the  counsel  for  the  ap» 
^J^T'^^^  pellant  proceeded  to  argue  that  it  was  in  the  power 
▼.  of  the  legislature  to  retract  its  promise,  dnd  that  the 
hein! "    legislature  had  retracted  it 

Before  attempting  the  difficult  task  of  describing 
the  limits  of  the  legislative  power  in  cases  where 
those  limits  are  not  fixed  hj  a  written  constitution, 
the  court  will  proceed  to  inquire  whether  the  govern- 
ment of  North  Carolina  has,  in  fact,  revoked  its 
promise,  or  recalled  its  gift. 

At  a  session,  begun  on  the  12th  of  April,  1783, 
the  assembly  passed  ^^  an  act  for  opening  the  land 
oflice,^^  thereby  extending  the  line  describing  tbe 
country  in  which  lands  might  be  entered  so  far  west 
as  to  comprehend  the  territory  reserved  for  the  offi* 
'  eers  and  soldiers  of  the  North  Carolina  line. 

The  11  th  section  of  this  act  contains  a  proviso 
saving  from  entry  the  lands  within  the  bounds  re- 
served for  the  officers  and  soldiers. 

At  the  same  session  an  act  was  passed  ^^  to  amend 
the  act  for  the  relief  of  the  officers  and  soldiers  of 
the  continental  line,  and  for  other  purposes.^' 

The  first  six  sections  of  this  act  prescribe  the 
mode  of  individual  appropriation,  and  of  obtaining 
titles. 

The  7th  section  "  For  prevention  of  disputes,'' 
enacts,  ^^  that  the  officers  and  soldiers  aforesaid,  shall 
enter  and  survey  the  lands  within  the  following  lines, 
Beginning,"  &c. 

This  section,  it  is  said,  changes  the  place  reserved^ 
and  marks  out  a  new  territory  for  the  officers  and 
soldiers.    It  is,  then,  contended,  that  this  act,  and 
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the  precediDg  act  for  opening  the  land  office,  are  to       1817. 
be  construed  together,  and  the  proTiso  of  the  11th   R„^e^!foJ^ 
liection  of  that  act  applied  to  the  7th  section  of  this ;     ^  ^'  , 
by  which  operation  the  whole  territory  before  re-      hdn! 
served  for  the  officers  and  soldiers,  including  the 
land  surveyed  for  General  Greene,  is  opened  for 
entry. 

The  court  does  not  concur  with  the  counsel  fot* 
the  appellant  in  any  part  of  this  argument 

There-  is  nothing  in  the  law  leading  to  the  opi- 
nion that  the  place  reserved  for  the  officers  and  sol- 
diers was  changed.  The  fair  construction  of  the 
acts  is  that  the  reserve  was  restricted  to  narrower 
limits^  not  transferred  to  different  ground. 

It  has  been  contended,  that  the  court  is  restrained 
firom  giving  this  construction  to  the  acts  under 
consideration,  because  the  bill  avers  that  the. 
place  was  changed,  and  the  demurrer  admits  the 
fact. 

The  court  will  not  inquire  whether  this  averment 
18  founded  on  an  apparent  misconstruction  of  the 
law,  and  is,  therefore,  to  be  disregarded ;  or  is  the 
averment  of  a  fact  compatible  with  the  law ;  because 
the  fact  itself  does  not  essentially  affect  the  case. 

If  the  place  in  which  lands  were  reserved  gene- 
rally for  the  officers  and  soldiers,  but  not  individually 
appropriated,  was  changed;  the  individual  appro- 
priation made  for  General  Greene,  within  their 
original  limits,  was  not  also  changed.     The  act  did 

not  profess  to  remove  him  with  them,  and  he  cosr 
▼•t.  IP.  c^ 
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1817.      sequently  remained  on  the  sanfie  ground,  protected 
\.^>^^^    by  his  pre-existing  titled  whatever  it  might  be. 

y.  But  it  is  contended,  that  his  title  was  annulled  by 

^heire!'  *^®  general  authority  given  in  the  9th  section  of  the 
act,  to  enter  all  the  lands  within  the  enlarged  limits 
then  opened  to  purchasers. 

To  this  argument  it  is  answered, 

Ist.  That  the  11th  section  reserves  the  land  al- 
lotted to  the  oflicers  and  soldiers,  then  compreheno* 
ing  the  land  surveyed  for  General  Greene,  and, 

2dly.  That  a  general  permission  to  enter  lands 
within  a  given  tract  of  country  must,  of  necessity, 
be  limited  to  lands  not  previously  appropriated. 

The  positive  exception  contained  in  the  1 1th  sec- 
tion, it  is  said  by  the  appellant,  must  be  applied  to 
the  land  reserved  to  the  officers  and  soldiers  by  the 
subsequent  act  changing  their  position  ;  because  the 
two  acts  must  be  taken  together ;  and  if  so,  there 
is  no  exception  comprehending  the  lands  of  General 
Greene. 

The  two  acts  have  distinct  objects.  The  firs^' 
opens  a  land  office  for  the  purpose  of  redeeming  the 
public  debt  by  the  sale  of  lands;  and  the  second 
prescribes  the  manner  in  which  officers  and  soldiers 
are  to  obtain  titles  for  lands  given  to  them  by  the 
state,  and  amends  an  act  passed  at  a  previous  session 
on  the  same  day.  The  legislature  has  not  con- 
sidered the  reserve  in  the  first  act  as  transferred  into 
the  second ;  but  has,  by  the  8tli  section  of  the  second 

act,  re-enacted  in  a  modified  manner  the  prohibition 

■ 

intended  for  the  protection  of  those  for  whom  this 
reserve  was  expressly  made. 
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But  let  it  be  conceded  that  tlie  proviso  of  the      1817. 
11th  section  was  repealed  bj  implication,  when  the   ^Jj|[^^j!^ 
position  of  the  officers  and  soldiers  was  changed,         v.  ^ 
and  a  new  prohibition  enacted  and  applied  to  the      hein. 
new  reserve ;  still  it  would  be  difficult  to  maintain 
that  this  silent  repeal,  implied  from  the  removal  of 
the  object  for  which  it  was  originally  and  chiefly 
intended,  should  apply  to  another  object  originally 
preserved  by  the  provision,  and  for  which  it  conti- 
nues to  be  necessary. 

But  the  court  does  not  found  its  opinion  on  this 
position,  however  well  it  may  be  supported  by  jus- 
tice. The  proposition  is  believed  to  be  perfectly 
correct,  that  the  act  of  1783,  which  opened  the  land 
office,  must  be  construed  as  offering  for  sale  those 
lands  only  which  were  then  liable  to  appropriation, 
not  those  which  had  before  been  individually  appro- 
priatcd.  Whatever  the  legislative  power  may  be,  its 
acts  ought  never  to  be  so  construed  as  to  subvert  the 
lights  of  property,  unless  its  intention  so  to  do  shall 
be  expressed  in  such  terms  as  to  admit  of  no  doubt, 
and  to  show  a  clear  design  to  effect  the  object  No 
general  terms  intended  for  property  to  which  they 
may  be  fairly  applicable,  and  not  particularly  applied 
by  the  legislature ;  no  silent,  implied,  and  construo- 
tive  repeals,  ought  ever  to  be  so  understood  as  to 
devest  a  vested  right. 

But  it  is  contended,  that  this  construction  of  the 
acts  of  1783  is  forced  upon  us,  because  the  rights  of 
others,  and  not  the  right  of  General  Greene,  are  ex- 
empted from  the  operation  of  that  section  which  of- 


Raiberford 
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1817.  fers  for  sale  all  the  land  within  the  described  terri* 
torj;  and  the  exception  of  one  object  excludes 
_  ^'  others  of  the  same  character, 
htin.  ,  Without  inquiring  what  would  be  the  force  of  this 
argument,  if,  in  point  of  fact,  rights  similar  to  those 
of  General  Greene  were  received,  and  his  omitted, 
let  the  fact  be  examined. 

The  first  reservation  in  the  act  for  opening  the 
land  office,  related  to  the  lands  of  the  Cherokee  In- 
dians. 

Nothing  could  be  more  obvious  than  the  necessi- 
ty, as  .well  as  propriety,  of  prohibiting  all  entries 
on  Indian  lands  lying  within  the  boundary  offered 
for  sale,  if  the  legislature  intended  they  should  not 
be  entered.  The  Indian  title  was  not  derived  from 
the  state  of  North  Carolina ;  and  to  infer  from  the 
recognition  of  this  title,  that  others  actually  derived 
from  the  state,  if  not  also  recognized,  are  annulled, 
is  not  admitted  to  be  correct  reasoning. 

The  only  other  reserve  in  this  act  is  of  the  land 
within  the  limits  allotted  to  the  officers  and  soldiers, 
and  within  these  limits  was  the  land  surveyed  for 
Genenil  Grfeene. 

Our  attention  is  next  directed  to  the  act  to  amend 
the  act  "for  the  relief  of  the  officers  and  soldiers,"  &c. 
This  act  narrows  the  limits  within  which  the  milita- 
ry lands  shall  be  surveyed,  or  changes  them,  so  that, 
^  in  either  case,  the  lands  of  General  Greene  are  no 

longer  within  them.  Nothing  can  be  more  obvious 
than  that  provisions  relating  to  lands  within  this  par- 
ticular territory  can  have  no  implied  application  to 
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t&  title  previously  acquired  by  General  Greene  to       1817. 
lands  not  lying  within  it.  ^^^ 

The  8th  section  of  the  act  prohibits  all  persons        ^• 

■  '■  Greenest 

from  entering  lands  within  the  bounds  allotted  to       heiis. 
the  officers  and  soldiers. 

The  9th  section  excepts  out  of  this  prohibition  the 
commissioners  and  surveyors,  &c.,  appointed  to  lay 
off  the  military  lands,  and  prescribes  the  mode  by 
which  they  may  appropriate  and  acquire  title  to 
lands  given  to  them  by  the  legislature. 

The  13th  section  enacts  that  Governor  Martin 
and  David  Wilson  be  entitled,  agreeably  to  the  re- 
port of  the  committee,  to  two  thousand  acres  of  land 
each,  adjacent  to  lands  allotted  to  officers  and  sol- 
diers for  which  they  may  receive  titles  in  the  same 
Vianner  as  the  officers  and*  soldiers. 

The  insertion  of  this  reservation  in  this  act  lead^ 
almost  necessarily  to  the  opinion  that  the  lands 
granted  to  Martin  and  Wilson  were  a  part  of  those 
to  which  the  act  related ;  and  the  words  of  the  sec- 
tion show  that  their  title  was  acquired  by  this  act. 
By  no  course  of  just  reasoning  can  it  be  inferred 
from  these  permissions  to  make  appropriations  with- 
in bounds  not  open  to  entry  generally,  that  a  vested 
right  to  lands  not  lying  within  the  limits  to  which 
this  act  relates,  is  annulled. 

It  is  clearly  and  unanimously  the  opinion  of  this 
court  that  the  act  of  1782  vested  a  title  in  General 
Greene  to  2d,000  acres  of  land,  to  be  laid  off  within 
the  bounds  allotted  to  the  officers  and  soldiers,  and 
that  the  survey  made  in  pursuance  of  that  act,  and 
returned  in  March,  1783,  gave  precision  to  that  title, 
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and  attached  it  to  the  land  surveyed.  That  hk 
rights  are  not  impaired  by  the  acts  of  1783,  and  the 
ODtry  of  the  appellant,  all  of  which  are  subsequent 
to  his  survey;  and  that  it  is  completed  by  the  grant 
which  issued  in  pursuance  of  the  act  of  1784,  and 
which  relates  to  the  inception  of  his  title.  The  de- 
cree of  the  circuit  court,  dismissing  the  bill  of  the 
complainant,  is  aflirmed,  with  costs. 


Decree  affirmed. 


(local  law.) 


Johnson  v.  Pannel^s  heirs. 


U  ii  o»»t*iili«l  to  tlio  Taliditj  of  an  entry,  that  ibe  land  intended  t(/ 
W  ttppntpriattn)  should  be  so  described  as  lo  giTe  notice  of  the  ap- 
)trt>priution  to  iiiih9(H)uent  locators. 

lu  takiiHT  tho  distanoo  from  one  point  to  another  on  a  laiige  rirer,  the 
iu«'u»ui\Mnriit  i»  to  be  with  its  meanders,  and  not  in  a  direct  line. 

lu  a»oertAinin|c  a  place  to  be  found  bj  its  distance  from  another 
plutHN  (lie  Tuirue  wordH  ** about**  or  ^'iirarly*'  and  the  like,  are  to 
l>r  r«»jortiHl,  if  there  are  no  other  wonls  rendering^  it  necessaiy  to 
retain  thorn ;  and  tho  distance  mentioned  is  to  be  taken  positirelj. 

f-'utries  ntade  in  a  wilderness,  most  ^nerally  referring  to  some  promi- 
nent and  notorious  natural  object  whicli  maj  direct  the  attention 
to  the  neighbourhood  in  which  the  land  is  placed,  and  then  to  some 
particular  object  exactly  describing  it ;  the  first  of  these  is  de- 
Di>ininated  the  general  or  dejfcriptitt  cqU^  and  the  last  the  particular 
or  ixKiitivf  coii  of  the  entry.  Reasonable  certainty  is  required  in 
both  :  if  the  ileMcripHvt  ca//  will  not  inform  a  subseqaent  locator  in 
what  neighbourhood  he  is  to  soarch  tor  the  land,  the  entry  is  de- 
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CfectiTe,  unless  tba  particular  object  is  one  of  sufficient  notoriety. 
If^  after  haying  reached  the  neigfabonrhood,  the  locative  object 
cannot  be  found  within  the  limits  of  the  detcriptwe  caiU,  the  entry 
is  also  defective.  A  single  call  maj«  at  the  same  time,  be  of  such 
a  nature  (as,  for  example,  a  tpring  of  general  notoriety)  as  to  con- 
stitute within  itself  both  a  call  of  dacripUon  and  of  locaUon;  but, 
if  this  call  be  accompanied  with  another,  such  as  a  marked  tru  at 
ihe  tpring^  it  seems  to  be  required  that  both  should  be  satisfied. 

T\m  call  for  an  unmarked  tree  of  a  kind  which  is  common  in  the 
neighbourhood  of  a  place  sufficiently  described  by  the  other  parts 
of  the  entry  to  be  fixed  with  certainty  may  be  considered  as  an  tiiv- 
maierial  calU 

Therefore,  where  the  entry  was  in  the  following  words,  **  D.  P.  en^ 
ters  2,000  acres  on  a  treasury  warrant  on  the  Ohio,  about  twelre 
miles  below  the  mouth  of  Licking,  beginning  at  a  hiccory  and  su- 
gar tree  on  the  river  bank,  mnnmg  up  the  river  from  thence  1,0^0 
poles,  thence  at  right  angles  to  the  same,  and  back  for  quantity,'* 
it  was  held  that  the  call  for  a  sugar  tree  might  be  declared  imma- 
terial, and  the  location  be  sustained  on  the  other  ctUls, 

The  entry  was  decreed  to  be  surveyed,  beginning  12  miles  below  the 
mouth  of  Licking  on  the  bank  of  the  Ohio,  and  running  up  that 
river  1 ,060  poles ;  which  line  was  to  form  the  base  of  a  rectangular 
parallelogram  to  include  2,000  acres  of  land. 


1817. 


This  cause  was  argued  by  Mr.  Talbot,  for  the  Feb.  25th. 
appellants,  and  Mr.  M.  B.  Hardin^  for  the  respon- 
dents. 


Mr.  Chief  Justice  Marshall  delivered  the  opinion  Mareh  6ih« 
of   the  court. 

This  case  depends  on  the  validity  and  construc- 
tion of  an  entry  made  in  the  state  of  Kentucky  by 
David  Pannel,  the  ancestor  of  the  appellees,  in  these 
words :  ^^  David  Pannel  enters  2,000  acres  on  a  trea- 
sury warrant  on  the  Ohio,  about  twelve  miles  be- 
low the  mouth  of  Licking,  beginning  at  a  hiccory 
and  sugar   tree  on  the  river  bank,  running  up  the 
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river  from  thence  1,060  poles,  thence  at  right  anglet 
to  the  same  and  back  for  quantity.'' 

The  appellant  having  obtained  an  elder  patent 
for  the  same  land  on  a  junior  entry,  the  appellees 
brought  a  bill  in  the  circuit  court  for  the  district  of 
Kentucky,  sitting  in  chancery,  praying  that  the  de- 
fendant, in  that  court,  might  be  decreed  to  convey 
to  them.  The  circuit  court  directed  the  entry  of 
the  complainant  to  be  surveyed,  beginning  twelve 
miles  below  the  mouth  of  Licking,  on  the  bank  of  the 
Ohio,  and  running  up  that  river  1 ,060  poles ;  which 
line  was  to  form  the  base  of  a  rectangular  paralle- 
logram, to  include  2,000  acres  of  land.  So  muck 
of  this  land  as  was  within  Pannell's  patent,  and  also 
within  Johnson's  patent,  the  court  decreed  the  de- 
fendant to  convey  to  the  plaintiffs.  From  this  de* 
cree  the  defendant  has  appealed  to  this  court. 

He  contends  that  the  decree  is  erroneous,  because^ 

1st.  It  affirms  the  validity  of  this  entry,  which  is 
too  uncertain  and  defective  to  be  established. 

2d.  If  the  entry  be  established,  it  ought  to  be  so 
surveyed  that  the  whole  land  should  lie  twelve  miles 
below  the  mouth  of  Licking. 

First.  It  is  undoubtedly  essential  to  the  validity 
of  an  entry,  that  it  shall  be  made  so  specially  and 
precisely  that  others  may  be  enabled,  with  certainty, 
to  locate  the  adjacent  residuum.  The  land  intended 
to  be  appropriated,  must  consequently  be  so  de- 
scribed as  to  give  notice  of  the  appropriation  to  sub- 
sequent locaters.  In  obtaining  this  information,  how- 
ever, it  would  seem  to  be  the  plain  dictate  of  com- 
mon sense,  that  the  person  about  to  take  up  adjoin- 
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ing  lands,  Mrould  read  the  whole  of  a  previous  entry      i8i7. 
which  he  wished  to  avoid,  compare  together  its  dit-   ^""f^"^^ 

.  JolinsoQ 

ferent  parts,  and  judge,  from  the  entire  description,         ▼• 
what  land  was  appropriated.     If  with  common  at-      heir». 
tention^  and  common  intelligence,  the  land  could  be 
Ascertained  and  avoided,  the  requisites  of  the  law 
would  seem  to  be  complied  with* 

Test  PannePs  entry  by  this  standard. 

The  mouth  of  Licking  is  a  place  of  acknowledged 
and  universal  notoriety,  which  no  man  in  the  country 
could  be  at  a  loss  to  find.  When  placed  there,  he 
is  informed  by  the  entry  that  Pannel's  land  lies 
twelve  miles  below  him  on  the  Ohio.     He  proceeds 

down  the  river  twelve  miles,  and  is  there  informed 

• 

that  the  entry  begins  at  a  hiccory  and  sugar  tree  on 
the  river  bank.  He  looks  around  him  acid  sees  hic- 
cory and  sugar  trees.  Here,  then,  he  would  say^ 
while  uninformed  of  decisions  which  have  since  been 
made,  is  the  beginning  of  the  entry.  In  wllat  di- 
I'ection  does  the  land  lie  ?  The  paper  Which  is  tG 
give   his   information  says,  "running  up  the  river 

^  from  thence  1060  poles,  thence  at  right  angles  to  the 
same,  and  back,  for  quantity."  Would  he  say  thiis 
description  is  repugnant  in  itself,  containing  equal 
And  contradictory  directions,  neither  of  which  is  en- 
titled to  any  preference  over  the  other,  and  leaving 
the  judgment  in  such  a  state  of  doubt  and  perplex-' 
ity  as  to  be  incapable  of  deciding  the  real  position 
of  this  land  ?  Would  he  say  the  whole  land  must 
lie  twelve  miles  from  the  mouth  of  Licking  ?  This 
is  so  clearly  and  definitely  required,  that  the  entry 

will  admit  of  no  other  construction  ?  That  the  sub- 

Vol.  IL  I>  •* 
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18J7.      sequent  words  directing  him  to  run  up  the  river 


from  that  point  1,060  poles,  and  thus  approach  the 
mouth  of  Licking,  are  not  explanatory  but  contra- 


JohnsoQ 
y. 

heiri.  *  dictory  ?  That  the  one  or  the  other  must  be  totally 
discarded?  Were  this  the  real  impression  which 
would  be  made  on  the  mind,  it  cannot  be  denied 
that  the  state  of  uncertainty  in  which  these  equal 
and  irreconcilable  descriptions  would  place  a  subse- 
quent locator,  ought  to  vitiate  the  entry.  But  if, 
on  the  contrary,  the  obvious  and  natural  construc- 
tion would  be  that;  since  every  part  of  the  land  can- 
not be  placed  precisely  twelve  miles  below  the 
mouth  of  Licking,  the  distance  is  applicable  to  any 
part  of  the  tract,  and  this  part  of  the  description 
may  be  so  explained  and  controlled  by  other  parts, 
as  to  receive  a  meaning  different  from  that  which  it 
would  have  if  standing  alone ;  then  the  subsequent 
locator  would  take  the  whole  description  together, 
and  if^its  different  parts  could,  without  difficulty,  be 
reconciled,  he  would  reconcile  them.  He  would 
say  the  beginning  must  be  twelve  miles  from  the 
mouth  of  Licking,  but  the  residue  of  the  land  must 
approach  that  place  because  the  entry  requires  po- 
sitively to  run  from  the  beginning  up  the  river. 
This  would,  it  is  thought,  be  the  manner  in  which 
this  entry  would  be  understood  by  a  person  guided 
by  no  other  light  than  is  furnished  by  human  rea- 
son. But  the  courts  of  Kentucky  have  constructed 
a  vast  and  complex  system,  on  the  entire  preserva- 
tion of  which  their  property  depends,  and  this  court 
will  respect  that  system  as  much  as  the  courts  of 
Kentucky  themselves. 
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In  applying  the  decisions  of  that  country  to  this       ]8i7. 
cause,  we  find  many  points  now  settled  which  were    ^^3^[[^^^ 
formerly  controverted    questions.      In  taking   the         *"•  . 

V  .  r  •    X  ?  t  1  •  Pannel'8 

distance  irom  one  point  to  another  on  a  large  river,  beire. 
the  measurement  is  to  be  with  its  meanders,  not  in 
a  direct  line.  And  in  ascertaining  a  place  to  be 
found  by  Its  distance  from  another  place,  the  vague 
words  "  about^^  or  "  nearly ^'^  and  the  like,  are  to  be 
discarded,  if  there  are  no  other  words  rendering  it 
necessary  to  retain  them ;  and  the  distance  mention- 
ed is  to  be  taken  positively.  A  subsequent  locator, 
then,  must  look  for  the  beginning  called  for  in  this 
entry  twelve  miles  below  the  mouth  of  Licking,  mea- 
sured by  the  meanders  of  the  Ohio. 

In  construing  locations  some  other  principles 
have  been  established  which  seem  to  be  considered 
as  fundamental.  Entries  made  in  a  wilderness 
would  most  generally  refer  to  some  prominent  and 
notorious  object  which  might  direct  the  attention  to 
the  neighbourhood  in  which  the  land  was  placed ; 
and  then  to  some  particular  object  which  should  ex- 
cctly  describe  it.  The  first  of  these  has  been  de- 
nominated the  general  or  descriptive  call^  and  the 
last  the  particular  or  locative  call^  of  the  entry. 
Reasonable  certainty  has  always  been  required  in 
both.  If  the  descriptive  call  will  not  Inform  a  subse- 
quent locator  In  what  neigbourhood  he  is  to  search 
for  the  land,  the  entry  is  defective,  unless  the  parti- 
cular object  be  one  of  sufficient  notoriety.  If,  after 
having  reached  the  neighbourhood,  the  locative  ob- 
ject cannot  be  found  within  the  limits  of  the  descrip- 
tive call,  the  entry  is  equally  defective.    They  must 
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1817.      both  be  found,  and  neither  can  be  discarded  unless 
^^^T"^*^^^  deemed  immaterial.     A  single  call  may  be,^  at  the 

Jounson  ^  , 

▼•  same  time,  so  notorious  apd  so  formed,  as,  for  cxam-^ 
^jfg^  pie,  a  spring  of  general  notoriety,  as  to  constitute 
in  itself  a  call  both  of  description  and  location;  but 
if  this  call  be  accompanied  with  another,  as  a  mark* 
ed  tre^  at  the^  spring,  it  seems  to  be  required  that 
both  calls  should  be  satisfied. 

Thus,  in  the  case  now  uqder  the  consideration  of 
the  court,  the  c^ll  for  a  beginning  twelve  miles  he^ 
low  the  mouth  of  picking  would  be  sufficiently  de-> 
Bcriptive,  and  is  sufficiently  precise  to  be  locative. 
It  would  be  unquestionably  good,  wer^  it  fiot  ac<i> 
companied  with  the  additional  call  for  a  hiccory  an4 
spgar  tree.  Whether  iti^  vitiated  by  this  additional 
call,  is  to  be  detcrfnined  by  a  reference  to  the  de- 
cisions in  Kentucky, 

The  case  of  Grubbs  et.  al  v.  Rice^  (2  Bibb,  107  ) 
depended  on  the  validity  of  an  entry  made  in  these 
words: '"James  Thomas  enters  300  acres  of  land, 
&c.,  on  the  south  side  of  Kentucky,  about  two  miles 
below  the  mouth  of  Red  River,  beginning  at  a  tree 
marked  I.  S.  on  the  bank  of  tfie  river,  and  running 
down  the  river  for  quantity." 

No  tree  marked  I.  S.  was  found  at  or  near  the  dis-i 
tance  required.  It  was  proved  that  a  tree  hs^d  beeq 
marked  I.  S.  by  the  person  who  afterwards  made  the 
entry  for  Thom?is,  and  that  it  stood  on  the  south 
side  of  Kentucky  ;  but  instead  of  being  two  miles  it 
was  three  miles  and  a  quarter,  by  the  meanders  of 
the  river,  and  two  miles  and  two-thirds  of  a  mile  on 
a  direct  course,  below  the  mouth  of  R^d  Rivpf^ 
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The  inferior  court  disregarded  the  call  for  the  tfee^  leir. 
and  fixed  the  beginniDg  of  the  entry  at  the  termina- 
tion of  two  miles  below  the  mouth  of  Red  River. 
On  an  appeal  this  decree  was  reversed^  and  Judge 
Wallace,  in  delivering  the  opinion  of  the  court,  said, 
^^  This  rejection  of  the  call  for  the  tree  marked  I.  S. 
is  certainly  subversive  of  the  well-established  prin- 
ciple, that  no  part  of  an  entry  ought  to  be  rejected, 
unless  what  is  evidently  mere  surplusage,  or  abso- 
lutely repugnant  to  other  expressions  which  are 
more  important;  because  to  do  more  would  not  be 
construing  entries,  but  making  them.  But  the  ex- 
pression ^  about  two  miles  below  the  mouth  of  Red 
River,^  is  obviously  only  a  general  call,  and  to  substi'* 
tute  this  in  the  place  of  the  expression  ^  beginning  at 
a  tree  marked  I.  S.,  &c.,'  which  is  the  only  special  or 
locative  call  in  the  entry,  is  still  more  inadmissible.^' 
The  case  of  Kincaid  v.  Blythe  and  others^  (2  Bibb, 
479.)  turned  on  the  validity  of  an  entry  made  ^  on  a 
branch  of  Silver  Creek,  about  four  miles  from  the 
little  fort  on  Bpone's  old  trace,  including  a  tree 
marked  D.  B.''  In  this  case  too  the  inferior  court 
disregarded  the  call  for  the  tree,  which  could  not  be 
proved  to  have  existed  when  the  location  was  made, 
and  directed  the  land  to  be  surveyed  at  the  termi- 
Dation  of  the  distance  of  four  miles  from  the  little 
Fort  On  appeal,  this  decree  also  was  reversed, 
and,  in  delivering  the  opinion  of  the  court.  Judge 
Wallace  said,  ^  It  is  evident  that  when  the  entry 
was  made,  Boone's  old  trace,  the  little  Fort,  and 
Silver  Creek,  were  all  well  known  by  those  name^ 
to  the  generality  pf  those  who  were  conversant  in 
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1817.  the  vicinity.  And  it  further  appears,  that  about  four 
miles  from  the  little  Fort,  on  a  southern  direction, 
Boone^s  old  trace  struck  Hayes^  fork  of  Silver 
Creek,  which  may  be  presumed  to  be  the  branch  of 
Silver  Creek  intended ;  and,  if  the  entry  contained 
no  other  calls,  it  would  deserve  serious  consideration 
whether  the  place  where  the  trace  crossed  Hayes^ 
fork  of  Silver  Creek  ought  not  to  be  assumed  as 
the  centre  of  the  survey  to  be  made  thereon.  Biit 
thit  entry  calls  to  include  a  tree  marked  D.  B., 
which  is  obviously  a  locative  and  material  call,  and, 
therefore,  conformably  to  the  uniform  decisions  of 
this  court  on  similar  entries,  must  be  taken  into  con^ 
•ideration  in  deciding  on  this  entry.'' 

These  cases  are  admitted  to  have  settled  the  law 
to  be  that  a  material  locative  call,  as  for  a  marked 
tree,  cannot  be  disregarded ;  and  that,  if  the  exis- 
tence of  the  tree  cannot  be  proved,  the  entry  can- 
not be  sustained.  The  only  distinction  between 
these  cases  and  that  under  the  consideration  of  the 
court  is  that,  in  them,  the  entries  call  for  a  marked 
tree;  in  this  it  calls  for  a  sugar  tree  andhiccory^  not 
stating  them  to  be  marked.  For  the  importance  of 
this  distinction  we  are  again  referred  to  the  decisions 
of  Kentucky. 

The  case  of  Greenup  v.  LyrCs  heirs,  turned  on  an 
entry  of  land  *'  lying  on  Kentucky  river,  opposite 
to  Leesburg,  beginning  at  a  beacli  tree  and  running 
up  the  river  and  back,  for  quantity."  The  validity 
of  this  entry  was  affirmed  in  the  inferior  court,  and, 
on  an  appeal,  was  also  affirmed  in  the  superior  court. 
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lu   delivering  the  opinion  of  the  superior  court,      1817. 
Judge  Logan  said,  '*  Had  the  only  call  in  the  entry    ^■^"'^^"^^ 
been  to  lie  on  the  river  opposite  to  Leesburg,  we         t. 
should  have  concurred  with  the  circuit  court  in  the       ^^ ' 
manner  of  surveying  it,  by  running  up  and  down  the 
river  equal  distances   from  a  point  opposite  the 
centre  of  Licesburg ;  and  if  the  call  to  begin  at  ^^  a 
Beach   Tree^^  had  been  the  only  other  call,  we 
should  still  have  thought  that  opinion  correct,  as  the 
common  growth  of  the  timber  there  is  beech,  and  a 
tree  of  the   description  could  have  been  had  at 
almost  any  point  within  the  limits  of  the  claim. 
This  circumstance,  we  conceive,  ought  not  to   af* 
feet  the  entry;   for  whether  the  call  is  regarded 
or  rejected,  in  the  construction  of  the  entry,  is  to- 
tally immaterial;   because,  it  seems   to  the  court 
that  where  an  uncertainty  arises  from  the  number 
of  objects   presented,  answering  the  calls  of   an 
entry,  and  it  has  other  calls  sufficiently  precise  to 
sustain  it,  that,  of  the  many  doubtful  objects,  that 
should  be  taken  as  intended,  which  will  best  pre- 
serve  the  consistency  of  the,  others ;  and  in  this 
case  it  seems  the  call  for  the  tree  could  be  complied 
vnth  without  changing  in  the  least  the  position  given 
by  the  first  call,  so  that  it  is  left  as  an  immaterial  calL 
We  are  more  confirmed  in  this  opinion  when  we  coU'' 
sider  that  the  entry,  from  toy  other  view,  must  be 
invalid  for  uncertainty,  although  we  believe  no  one 
could  doubt,  from  a  liberal  and  just  construction  of 
it,  as  to  the  general  body  Bsid  position  of  the  land  it 
calls  for." 
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This  case,  if  not  overruled,  certainly  gbes  far  fil 
distinguidhing  between  a  call  for  a  marked  tree,  and 
for  a  tree  not  marked ;  provided  such  trees  as  the 
call  requires,  are  found  about  the  place  where  the 
entry  must  begin.     It  goes  further,  and  strongly  in- 
dicates the  opmion  that  an  unmarked  tree  was  ao 
object  of  less  importance  in  the  mind  of  the  locator 
than  one  selected  from  all  others  by  a  mark  pecu- 
liar to   itself.     While  the  latter  must  have  been 
deemed  important,  and  have  strongly  fixed  his  at- 
tention, the  former  may  have  been  thought  not  very 
essential.     Coming  to  the  place  where  he  intended 
to  begin,  looking  around  him  when  there,  dnd  seeing' 
trees  of  a  particular  kind  from  the  common  growth, 
he  might  suppose  it  unimportant  at  which  of  these 
trees  he  should  commence  and  call  for  one  of  them. 
In  such  a  case,  a  court  may  well  say  "  whether  the  call 
is  regarded  or  rejected  in  the  construction  of  the 
entry  is  totally  immaterial/'     There  is  much  reason 
for  this  opinion.     Certainty  is  required  in  entries  for 
the  purpose  of  giving  notice  to  subsequent  locators. 
The  subsequent  locator  who  comes  to  the  place  de- 
scribed in  the  entry,  in  order  to  find  the  land  he 
wishes  to  avoid,  will,  if  a  marked  tree  be  called  for, 
search  for  that  marked  tree ;  and,  if  it  cannot  be 
found,  may  well  conclude  that  this  is  not  the  land 
intended  to  be  appropriated ;  but  if  only  a  tree  is 
called  for,  and  trees  stand  all  around  him,  he  will 
naturally  suppose  that  the  nearest  may  be  taken  as 
a  beginning;  and  that  to  him  it  is  quite  immaterial 
whether  the  commencement  be  at  the  spot  on  which 
he  stands,  or  within  ten  feet  or  ten  yards  of  him. 
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The  subsequent  locator  is  not  misled  by  this  call;       i8i7. 
nor  is  there  any  danger  of  his  mistaking  the  position  ^"^^^^^ 
of  the  land.     It  is  not  without  reason,  therefore,         v. 
that  the  call    is  pronounced   immaterial,   and  one       bcir«. 
which  may  be  regarded  or  rejected.     The  entry 
may  be  sustained  by  other  calls  which  are  sufficient- 
ly precise  to  sustain  it 

If  in  the  case  at  bar  it  had  been  proved  that  sugar 
trees  and  hiccories  were  as  common  at  the  termina- 
tion of  twelve  miles  from  the  mouth  of  Licking,  as 
the  beech  tree  opposite  to  Leesburg,  the  two 
cases  would,  in  this  respect,  be  precisely  alike.  But 
this  is  not  proved.  Only  one  witness  has  been  ex- 
amined to  this  point,  and  his  testimony  is  that  thf;re 
are  sugar  trees  on  the  bank  of  the  Ohio,  in  the  neigh- 
bourhood, and  that  the  maple  or  sugar  tree  might  be 
found  for  many  miles  above  and  below  the  corner, 
standing  within  fifty  yards  of  each  other,  on  the  se- 
cond bank  of  the  river.  The  report  of  the  survey- 
or shows  that  three  elms  and  a  hiccory  stood  at  the 
termination  of  the  twelve  miles  from  the  mouth  of 
Licking. 

There  would  certainly  be  much  difficulty  in  sup- 
porting this  as  a  locative  call,  although  it  is  not  ab- 
solutely certain  that  it  might  not  be  so  supported. 
The  not  less  important  question  is,  whether  it  may 
be  considered  as  an  immaterial  call.  No  case  has 
been  cited  in  which  the  call  for  an  unmarked  tree 
has  been  thought  material ;  and  there  are  cases  in 
which  a  circumstance  not  important  in  itself,  has 
been  dispensed  with.  The  difference  between  call- 
ing for  a  marked  and  an  unmarked  tree  has  been 

Vol.  n.  K  « 
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181 7.       already  noticed.     It  is  difficult  to  suppose  that  they 

^^^Tv!^'^^  &re  viewed   as  equally  important  by  the  person 

T.         making  the  entry,  or  by  a  subsequent  locator.     If 

hein.       the  person  making  the  entry  designed  to  select  for 
the  beginning  a  particular  tree,  in  exclusion  of  all 
others,  it  is  in  a  high  degree  improbable  that  he 
should  omit  to  mark  it.     If  he  made  the  entry  from 
memory,  then  the  place  only,  and  not  the  particular 
tree,  would  be  the  object  to  which  his  mind  would 
attach  importance.     So  with  the  subsequent  locator. 
The  distance  would  bring  him  to  the  place,  or  suf- 
ficiently near  to  it  for  every  beneficial  purpose,  and 
whctl^er  a  sugar  tree  and  hiccory  stood  at  the  end 
of  twelve  miles  as  measured  by  his  chain,  or  within 
thirty,  forty,  or  fifty  yards,  would  not  essentially 
vary  his  views  with  respect  to  adjacent  lands.     He 
could  not  doubt,  to  use  the  expression  of  the  court 
in  the  case  of  Greenup  v.  Lyne's  heirs,  "  as  to  the 
general  body  and  position  of  the  land"  described 
in  the  entry.     The  opinion  that  the  call  for  an  un- 
marked tree  of  a  kind  which  is  common  in  the  neigh- 
bourhood of  a  place  sufficiently  described  by  other 
parts  of  the  entry  to  be  fixed  with   certainty,  may 
be  considered  as  an  immaterial  call,  is  supported  by 
the  decision  of  the  court  in  the  case  which  has  been 
last  mentioned.     Although   in   that  case  the  judge 
shows  that  a  tree  might  be  found  to  satisfy  the  call 
at  the  place  fixed  as  the  beginning,  yet  it  is  apparent 
that  diffi^rent  places   within  a  few   yards  of  each 
other  would  answer  equally  well  for  the  beginning, 
and  that  different  trees  might  be  selected   for  that 
purpose.     And  the  judge,  after  stating  that  this  call 
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taiight  either  be  considered  as  satisfied,  or  in  itself      1817. 
immaterial,  proceeds  to  show  that  he  thought  it  im- 
material.    "  Regarding,"  he  proceeds  to  say,  "  the 
call  for  a  beech  tree  as  immaterial,  wo  come  to  con- 
sider," &c. 

Upon  the  authority  of  the  case  of  Greenup  v. 
Lyne's  heirs,  then,  and  upon  a  view  of  the  whole  of 
this  entry,  it  would  seem  that  the  call  for  the  sugar 
tree  and  hiccory  may  be  declared  immaterial,  and 
the  location  be  sustained  on  its  other  calls. 

The  second  question  is,  in  what  manner  ought 
this  entry  to  be  surveyed  ? 

It  is  admitted  to  be  a  general  principle  that, 
where  a  location  calls  for  land  to  lie  a  given  distance 
from  a  given  point,  the  whole  land  must  be  placed 
at  or  beyond  that  distance,  if  there  be  no  other 
words  in  the  location  which  control  this  construction. 
But  it  is  not  admitted  that  this  call  can  overrule 
the  plain  meaning  of  the  whole  entry  taken  together. 
It  is  believed  to  be  unquestionably  decided  that 
every  material  part  of  the  entry  is  to  be  considered, 
and  that  such  construction  is  to  be  put  upon  the 
whole  as  is  best  adapted  to  all  its  material  calls. 

This  principle  vras  laid  down  in  Greenup  v. 
Lyne^s  heirs,  wliich,  on  this  point,  bears  a  strong 
analogy  to  that  under  the  consideration  of  the  court, 
Ip  Greenup  v.  Lyne's  heirs,  the  entry  called  for  land 
"  ly'mg  on  Kentucky  river,  opposite  to  Leesburg,  be- 
ginning at  a  beech  tree,  and  running  up  the  river 
and  back  for  quantity." 

It  is  perfectly  settled  in  Kentucky,  that  on  a  call 
for  land  lying  opposite  to  Leesburg,  the  centre  of  the 
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1817.       land  would  be  placed  opposite  to  the  centre  of  the 
^*^*'^^*^^  town,  and  a  square  would  be  formed  on  a  base  line 

Johnson  ,  * 

V.  running  up  and  down  the  riyer,  to  include  the 
betn.  quantity.  The  entry  could  not  otherwise  be  sus- 
tained. The  inferior  court  laid  off  this  entry  in  that 
manner;  and  the  appellate  court  declared  that  it 
would  be  the  proper  manner,  were  there  not  other 
words  in  it  which  controlled  this  general  description 
by  one  which  was  more  particular.  That  more 
particular  description  was  ^^  running  up  the  river 
and  back  for  quantity.^* 

These  cases  are  in  principle  the  same.  The  one 
calls  for  land  twelve  miles  below  the  mouth  of  Lick- 
ing, which  description  would  require  land  the  near- 
est part  of  which  is  at  the  given  distance ;  the  other 
calls  for  land  lying  opposite  Leesburg,  which  re- 
quires a  tract  the  centre  of  which  is  opposite  to  the 
centre  of  tlie  town.  The  one  calls  for  a  beginning 
at  a  sugar  tree  and  hiccory,  without  naming  a  place 
for  the  beginning  otherwise  than  by  the  description 
of  the  position  of  the  land ;  the  other  calls  for  a 
beooh  tree  under  precisely  the  same  circumstances. 
In  the  case  of  Greenup  v.  Lyne^s  heirs,  the  words 
^  running  up  the  river  and  back  for  quantity^*  have 
rhnng«'d  the  place  of  beginning  from  the  centre  to 
the  lower  end  of  the  town,  and  the  position  of  the 
lnnd«  so  that  instead  of  lying  above  and  below  Lees- 
hurg,  in  equal  quantities  it  lies  entirely  above  that 
plutv.  Why  shall  not  the  same  words  influence  in 
the  Mime  mannen  the  position  of  PannePs  land  ? 

Knun  the  language  of  PannePs  entry,  every  man 
woulil  «X|>ect  the  8un*ey  to  begin  at  the  place  called 


Patterson 

T. 
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for,  twelve  miles  below  the  mouth  of  Licking.    If      ]8i7. 
that  is  not  the  beginning  the  location  is  unquestion- 
ably uncertain  and  void.     If  that  is  the  beginning  it 
is  the  plain  mandate  of  the  entry  to  run  up  the  river  ^stauw!*** 
1 ,060  poles  and  back  for  quantity. 

It  is  the  opbion  of  the  majority  of  the  court  that 
the  decree  ought  to  be  affirmed,  with  costs. 

Decree  affirmed. 


(common  law.) 

Patterson  v.  the  United  States. 

A  rerdict  is  bad,  if  it  varies  from  the  issue  in  a  substantial  matter,  ur 
if  it  find  only  a  part  of  that  which  is  in  issue ;  and,  though  the  court 
may  give  form  to  a  general  finding,  so  as  to  make  it  harmonize  witfi 
the  issue,  yet,  if  it  appears  that  the  finding  is  di^rent  from  the  is- 
■ue,  or  is  confined  to  a  part  only  of  the  matter  in  issue,  do  judgment 
can  be  rendered  upon  the  verdict. 

to  an  action  of  debt,  upon  a  bond  to  the  United  States,  with  condition 
that  certain  merchandise  imported,  and  re-shipped  for  exportation, 
■hould  not  be  re-landed  within  the  U.  S.,  and  that  the  certificate 
and  other  proofs  required  by  law,  of  the  delivery  of  the  same,  with- 
out the  limits  of  the  U.  S.,  should  be  produced  at  the  collector's  of- 
fice within  one  year  from  the  date  of  the  bond ;  an  issue  was  formed 
upon  the  defendant's  plea,  that  the  merchandise  was  not  re-landed, 
&c.,  and  that  the  certificates  and  other  proofs  required  by  law,  of 
the  delivery  of  tlie  same  at  Archangel,  in  Russia,  were  produced, 
&c.  within  one  year  from  the  date  of  the  bond.  The  jury  found  a 
rerdict,  that,  *'  the  within-mentioned  writing  obligatory  is  the  deed 
f>f  the  within-named  R.  P.,  Sic.^  and  they  tiad  there  is  really  and 
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1817.  justly  due  upon  the  said  writing  obligatory  the  sum  of  23,989  dollars 

v^r^/'^^^        Ai^d  58  cents."     Held  that  the  verdict  was  so  defective  no  judg- 
Patterson        ment  could  be  rendered  upon  it. 

^-   .        A  cih;tiit  court  has  no  authority  to  issue  a  certiorari^  or  other  corn- 
States,  pulsory  process,  to  the  district  court,  for  the  renoval  of  a  cause  from 
that  jurisdiction,  before  a  final  judgment  or  decr^  is  pronounced. 
In  such  a  case,  the  district  court  may,  and  ougtit,  to  refuse  obedience 
to  the  process  of  the  circuit  <;ourt,  and  either  party  may  move  the 
circuit  court,  for  a  procedendo^  after  the  transcript  of  the  record  is 
remored  into  that  court,  or  may  pursue  the  cause  in  the  district 
court,  as  if  it  had  not  been  removed. 
But  if  the  party,  instead  of  properly  taking  advantage  of  the  irregulari- 
ty in  the  proceedings,  enters  his  appearance  in  the  circuit  court« 
takes  defence,  and  pleads  to  issue,  it  is  too  late,  after  verdict,  to  ob- 
ject to  the  irregularity,  and  the  supreme  court  will,  on  error,  con- 
sider the  cause  as  an  original  suit  in  the  circuit  court. 

Feb.  20th.  This  cause  was  argued  by  Mr.  D.  B.  OgJm  and 
Mr.  Harper,  for  the  plaintiff  in  error,  and  bj  the  .^Z* 
tomey-General  and  Mr.  Gknn,  for  the  United  States. 
But  as  th^  points  made  were  not  considered  bj  the 
court,  and  judgment  was  pronounced  on  other 
grounds,  the  argument  is  omitted. 


March  13th. 


Mr.  Justice  Washington,  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  debt  instituted  in  the  dis- 
trict court  of  Maryland  by  the  United  States,  against 
Robert  Patterson,  the  plaintiff  in  error,  upon  a  bond, 
dated  the  2d  of  August,  1809,  in  the  penalty  of 
35,000  dollars,  with  condition  that  certain  merchan- 
dise, which  had  been  imported  into  the  United  States, 
and  which  the  said  Patterson  had  then  reshipped, 
in  order  to  export  the  same  to  Tonningen,  should 
not  be  relanded  in  any  port  or  place  within  the  Uni- 
ted States^and  that  the  certificate  and  other  proofs  re^ 
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quired  bylaw  of  the  delivery  of  the  same,  at  someplace       1817. 
without  the  limits  of  the  the  United  States,  should   ^]^[JJ^J^ 
be  produced  at  the  collector's  office  of  the  port  of        ^*  •  ^ 
Baltimore,  within  one  year  from  the  date  of  the  bond,      sutet. 

After  the  declaration  was  filed  in  tlie  district  court, 
and  the  defendant  had  entered  his  appearance  and , 
taken  defence,  a  writ  of  certiorari,  issued  from  the 
circuit  to  the  district  court,  in  obedience  to  which  the 
record  of  the  proceedings  in  that  court  was  certified 
and  sent  up  to  the  circuit  court.  In  this  court  the 
defendant  again  took  defence,  and  after  sundry  im- 
parlances, and  having  had  oyer  of  the  bond  and  con- 
dition, he  pleads,  1st.  Performance  generally  of  the 
condition.  2d.  That  the  merchandise  mentioned  in 
the  condition  of  the  bond  was  not  relanded  in  the 
United  States,  and  that  the  certificate,  and  other 
proofs  required  by  law  of  the  delivery  of  the  same 
at  Archangel,  in  Russia,  were  produced  at  the  said 
coHector^s  office,  within  one  year  from  the  date  of  the 
said  bond.  3d.  That  the  said  merchandise,  or  any 
part  thereof,  w^s  not  relanded  in  the  United  States, 
and  that  the  certificates  and  other  proofs  required  by 
law,  of  the  delivery  of  the  same  at  Archangel,  in 
Russia,  were  produced  to  the  said  collector's  office, 
on  the  11th  day  of  Noveipber,  in  the  year  1811. 
The  replication  to  the  first  plea  alleges  a  breach  of 
the  condition  of  the  bond,  in  not  producing  to  the 
said  collector's  office,  the  certificate  and  other  proofs 
required  by  law  of  the  relanding  in  some  place  with- 
out the  limits  of  the  United  States,  within  one  year 
from  the  date  of  the  said  bond^  to  which  a  rejoinder 
was  put  in  affirming  that  the  certificate  and  other 
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1817.      proofs  were  produced  at  the  said  office  within  the 

pJIJJl^J^   said  year,  upon  which  an  issue  is  tendered  and  join- 

_    ▼•         ed.     The  same  issue  is  formed  upon  the  second  plea^ 

The  United         ,,,.,,  ,    ,  '^  . 

sutes.      and  to  the  third  plea  a  general  demurrer  was  put  in. 

The  demurrer  was,  upon  argument,  sustained,  and 
judgment  was  entered  against  the  defendant  for  the 
penalty  of  the  bond. 

A  jury  was  afterwards  impannelled  to  try  the  issue 
who  found  the  following  verdict,  viz.  ^^  that  the  with- 
in-mentioned writing  obligatory  is  the  deed  of  the 
within-named  Robert  Patterson,  &c.,  and  they  find 
there  is  really  and  justly  due  upon  the  said  writing 
obligatory  the  sum  of  23,989  dollars  58  cents.^' 

Upon  this  verdict  the  court  gave  judgment  in  fa- 
vour of  the  United  States,  for  35,000  dollars,  to  be 
released  on  the  payment  of  the  above  sum  assessed 
by  the  jury,  from  which  judgment  a  writ  of  error 
was  obtained  to  remove  the  cause  to  this  court. 

The  court  considers  it  to  be  unnecessary  to  decide 
the  questions  which  were  argued  at  the  bar,  as  the 
verdict  is  so  defective  that  no  judgment  can  be  ren- 
dered upon  it. 

The  issue,  which  the  jury  were  sworn  to  try  was, 
whether  the  certificate,  and  other  proofs  required  by 
law,  of  the  delivery  of  the  cargo,  at  some  place  with- 
out the  limits  of  the  United  States,  were  produced 
at  the  collector's  office  at  Baltimore,  within  one 
year  from  the  date  of  the  bond.  The  verdict  does 
not  find  the  matter  in  issue  one  way  or  the  other,  but 
finds  that  the  bond  in  the  declaration  mentioned  is 
the  deed  of  the  defendant,  and  that  there  is  justly 
due  to  the  United  States,  upon  the  said  bond,  a  cer- 


OF  THE  UNITED  STATES.  22fi 

tain  sum  of  money.     But  whether  the  bond  was  the       18I7. 
deed  of  the  defendant,  or  not,  was  not  a  matter  in    "J^^.^ 
issue  between  the  parties,  and,  consequently,  it  was         ^'• 

n  1-  11  .  ,.     Tbo   United 

a  ialse  conclusion  to  say,  that,  because  it  was  his      states. 
deed,   therefore   he   was   indebted   to   the    United 
States. 

The  rule  of  law  is  precise  upon  this  point.  A  verdict 
is  bad,  if  it  varies  from  the  issue  in  a  substantial  mat- 
ter, or  if  it  find  only  a  part  of  that  which  is  in  issue. 
The  reason  of  the  rule  is  obvious ;  it  results  from  tlic 
nature  and  the  end  of  the  pleading.  Whether  the  jury 
find  a  general  or  a  special  verdict,  it  Is  their  duty  to 
decide  the  very  point  In  issue ;  and  although  the  court 
in  which  the  cause  is  tried  may  give  form  to  a  gene- 
ral finding,  so  as  to  make  it  harmonize  with  the  is- 
sue, yet,  if  it  appears  to  that  court,  or  to  the  appel- 
late court,  that  the  finding  is  different  from  the  issue, 
or  is  confined  to  a  part  only  of  the  matter  in  issue, 
no  judgment  can  be  rendered  upon  the  verdict. 

It  is  true,  that  if  the  jury  find  the  issue,  and  sonic* 
thing  more,  the  latter  part  of  the  finding  will  be  re- 
jected as  surplusage ;  but  this  rule  does  not  apply  to 
a  case  where  the  facts  found  in  the  verdict  are  sub- 
stantially variant  from  those  which  are  in  issue. 

The  court  deems  it  proper  to  take  some  notice  of 
the  mode  of  proceeding,  for  removing  this  cause  from 
the  district  to  the  circuit  court.  It  is  believed  to  be 
novel  In  the  practice  of  the  courts  of  the  United 
States;  and  it  certainly  wants  the  authority  of  law  to 
sanction  it.  There  is.no  act  of  congress  which  au- 
thorizes a  circuit  court  to  issue  a  compulsoiy  process 
to  the  district  cotirt,  for  the  removal  of  a  cause  from 

Vol.  II.  F  f 
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1817.       that  jurisdiction,  before  a  final  judgment  or  decree 

^^^J[^J^^^    is  pronounced.    The  district  court,  therefore,  might, 

V.         and  ou^ht  to  have  refused  obedience  to  the  writ  of 

The  United         ,.  ..  ,.       ..  i      ..         •        •.  .  i 

States.  certiorari  issued  m  this  case  bj  the  circuit  court,  and 
either  party  might  have  moved  the  circuit  for  a/>ro- 
cedendo  after  tlie  transcript  of  the  record  was  re- 
moved into  the  circuit  court,  or  might  have  pursued 
the  cause  in  the  district  courts  in  like  manner  as  if  the 
record  had  not  been  renioved. 

But  if,  instead  of  taking  advantage  of  this  irregu- 
larity at  a  proper  time,  and  in  a  proper  manner,  the 
defendant  enters  his  appearance  to  the  suit  in  the 
circuit  courts  takes  defence,  and  pleads  to  issue,  it  is 
too  late,  after  verdict,  to  object  to  the  irregulari- 
ty in  the  proceedings.  This  court  will  consider  the 
suit  as  an  original  one  in  the  circuit  court,  made  so 
by  the  consent  of  parties.  Had  a  new  declaration 
been  filed  in  the  circuit  court,  no  doubt  could  be  en- 
tertained as  to  the  correctness  of  this  conclusion. 
And  it  is  not  going  too  far  to  consider  the  declara- 
tion sent  from  the  district  court  in  the  same  light, 
after  appearance,  issue,  and  verdict.  This  is  the 
opinion  of  the  majority  of  the  court. 

The  judgment  is  to  be  reversed,  and  a  venire  de 
novo  to  be  issued  by  the  circuit  court. 

Judgment  affirmed. 
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(prize.) 

^f  he  V iZAKKO— Hibberson  and  Yonge^  Claimants. 

If  the  court  below  deny  an  order  for  farther  proof  when  it  Ought  to  be 
granted,  or  allow  it  when  it  ought  to  be  denied,  and  the  objection  ii 
taken  by  the  party,  and  appears  on  the  record,  the  appellate  court 
can  administer  the  proper  relief. 

But,  if  evidence  in  Uie  nature  of  farther  proof  be  introduced,  and 
no  formal  order  or  objection  appear  on  the  record,  it  must  be 
presumed  to  have  been  done  by  consent,  and  the  irregularity  is 
waived. 

Concealment,  or  spoliation  of  papers,  is  not,  per  se,  a  sufficient  ground 
for  condemnation  in  a  prize  court.  It  is  calculated  to  excite  the 
vigilance  and  justify  the  suspicions  of  the  court ;  but  is  open  to  ex- 
planation :  and  if  the  party,  in  the  first  instance  fairly,  frankly,  and 
satisfactorily  explains  it,  he  is  deprived  of  no  right  to  which  he  is 
oUierwise  entitled.  If,  on  the  contrary,  the  spoliation  is  unexplain- 
ed, or  the  explanation  is  unsatisfactory ;  if  the  cause  labour  under 
heavy  suspicions,  or  gpross  prevarications ;  farther  proof  is  denied, 
and  condemnation  ensues  from  defects  in  the  evidence  which  the 
party  is  not  permitted  to  supply. 

Under  the  Spanish  treaty  of  1795,  stipulating  that  free  ships  shall 
make  free  goods,  the  want  of  such  a  sea  letter  or  passport,  or  suoli 
certificates  as  are  described  in  the  1/th  article,  is  not  a  substantive 
ground  of  condemnation.  It  only  authorizes  capture  and  sending  in 
for  adjudication,  and  the  proprietary  interest  in  the  ship  may  be 
proved  by  other  equivalent  testimony.  But  if,  upon  the  original 
evidence^  the  cause  appears  extremely  doubtful  and  suspicious,  and 
farther  proof  is  necessary,  the  grant  or  denial  of  it  rests  on  the  same 
geoei*al  rules  which  govern  the  discretion  of  prize  courts  in  other 
cases. 

The  term  *'  subjects,**  in  the  15th  article,  when  applied  to  persons 
owing  allegiance  to  Spain,  must  be  construed  in  the  same  sense  as 
the  term  '*  citizens,"  or  *'  inhabitants,"  when  applied  to  persons 
owing  allegiance  1o  the  United  States,  and  extends  to  all  persen 
domiciled  in  the  Spanish  dominions. 
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1817.  '^^  Spanish  character  of  the  ship  beio^  ascertained,  the  proprietary 
»^^^^^*fc^.  interest  of  the  cargo  cannot  be  inquired  into,  unless  so  far  as  to  as- 
ThePizarro.       certain  that  it  does  not  belong  to  citizens  of  the  United  States, 

whose  property,  engaged  in  trade  with  the  enemj,  is  not  protected 
by  the  treaty. 

Appeal  from  the  circuit  court  of  the  district  of 
Georgia. 

The  ship  Pizarro,  under  Spanish  colours,  was  cap- 
tured on  the  23d  of  July,  1814,  by  the  private  armed 
schooner  Midas,  Alexander  Thompson,  commander, 
on  a  voyage  from  Liverpool  to  Amelia  Island,  and 
brought  into  the  port  of  Savannah  for  adjudication. 
Prize  proceedings  were  instituted  in  the  district 
court  of  Georgia  against  the  ship  and  cargo,  and  a 
claim  was  duly  interposed  by  Messrs.  Hibberson  and 
Yonge,  merchants,  of  Femandina,  Amelia  Island, 
for  the  ship  and  cargo,  as  their  sole  and  exclusive 
property.  Upon  the  final  hearing  in  the  district 
court,  the  ship  and  cargo  were  decreed  to  be  restored, 
and  this  decree  was,  upon  an  appeal  to  the  circuit 
court,  affirmed ;  and  from  the  decree  of  the  cir- 
cuit court  the  cause  was  brought  by  appeal  to  this 
court. 

It  appears  from  the  evidence,  that  during  the 
voyage  a  package,  containing  papers  respecting  the 
cargo,  directed  to  Messrs.  Hibberson  and  Yonge, 
was  thrown  overboard  by  the  advice  and  assent  of 
the  master  and  supercargo.  The  reason  alleged  for 
this  proceeding  is,  that  they  were  then  chased  by  a 
schooner,  which  they  supposed  to  be  a  Carthaginian 
privateer*     The  ship's   documents,  however,  were 
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retained,  in  which  her  Spanish  character  is  distinctly       1817. 
asserted. 

These  documents  were  as  follows:  1.  A  certifi- 
cate of  the  Spanish  consul  at  Liverpool,  dated  the 
11th  of  September,  1813,  certifying  that  the  Pizarro 
was  a  Spanish  ship,  bound  to  Corunna.  2.  A  cer- 
tificate from  the  same,  of  the  same  date,  that  Messrs. 
Hughes  and  Duncan  had  shipped  250  tons  of  salt  on 
board  the  Pizarro  for  Corunna,  consigned  to  Messrs. 
Hibberson  and  Yonge.  3.  A  certificate  of  health, 
dated  at  Fernandina,  the  20th  of  December,  1813. 
4.  A  letter  from  Messrs.  Hibberson  and  Yongre,  of 
the  lOth  January,  1814,  to  J.  Walton,  the  navigator 
or  sea  pilot,  ordering  him  to  sail  to  Liverpool.  5.  A 
bill  of  lading,  signed  by  Martinez,  the  master,  for  the 
outward  cargo.  6.  The  afiidavit  of  Messrs.  Hibber- 
son and  Yonge,  that  they  had  shipped  the  same 
<:argo  on  their  own  account,  consigned  to  Messrs. 
Hughes  and  Duncan,  &c.  7.  The  shipping  articles 
frcnn  Amelia  Island  to  St.  Augustine,  or  any  other 
port  in  Europe,  and  back,  dated  the  1 1th  of  January, 
1814.  8.  Shipping  articles  from  Liverpool  to  St< 
Augustine,  and  back  to  Liverpool,  without  a  date. 
9.  A  license  from  the  governor  of  East  Florida,  au- 
thorizing Messrs.  Hibberson  and  Yonge  to  buy  a  ves- 
sel in  the  United  States,  and  the  copy  of  a  bill  of 
sale  from  Messrs.  S.  and  W,*Hale,  of  New-Hamp- 
shire, by  their  agent  Kimbell,  dated  the  24th  of 
February,  1813,  together  with  an  order  of  the  go- 
vernor, of  the  6th  of  March,  1813,  naturalizing  the 
ship,  or  permitting  her  to  sail  under  Spanish  co- 
lours. 
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1817.  In  the  district  court,  the  cause  was  heard  Dof 

merely  upon  the  ship's  papers,  and  the  testimony  of 
the  master  and  supercargo,  (who  were  twice  ex- 
amined in  open  court,)  but  the  claimants  were  also 
permitted  to  introduce  new  proofs  and  testimony  in 
support  of  their  claim,  without  any  order  for  farther 
proof. 

Feb.  27th.  Mn  Winder^  for  the  appellants  and  captors.  I  • 
The  proprietary  interest  in  the  claimants  is  not  pro- 
ved. 2.  They  are  excluded  from  the  benefit  of  far- 
ther proof  by  the  spoliation  of  papers.  The  court 
below  made  no  order  for  farther  proof;  yet  it  seems 
to  have  been  admitted  and  considered  by  that  court, 
and  has  crept  into  the  transcript  of  the  record.  This 
was  an  irregularity,  which  will  be  corrected  by  the 
appellate  tribunal,  since  the  case  on  the  original  evi- 
dence was  free  from  doubt  or  difficulty,  and  condem- 
nation ought  to  have  ensued.  The  spoliation  of 
papers  is  not  satisfactorily  accounted  for  by  the  mas- 
ter and  supercargo,  who  have  prevaricated  in  their 
examinations ;  and  the  spoliation  being  unexplained, 
inevitably  leads  to  the  exclusion  of  farther  proof,  and, 
consequently,  to  condemnation.  In  the  case  of  the 
Two  Brothers^''  spoliation  of  papers,  not  being  avow- 
ed with  sufficient  frankness  by  the  master,  was  held 
to  destroy  his  credit;  and  the  defect  of  proof  thereby 
induced,  together  with  other  circumstances,  was 
deemed  a  cause  of  condemnation.     In  the  present 

a^  Rob*  131.  See  also  the  the  master  guilty  of  the  spohation 
Polly,  2  Rob.  361.  The  Rising  was  excluded  from  farther  proof 
^un,  2  Rob,  104.    In  this  last  case    as  to  his  share  of  the  carg^o. 
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case,  all  the  documents  relative  to  the  cargo  were      i8i7. 


thrown  overboard,  and  the  excuse  is  the  same  which 
was  rejected  bj  the  English  court  of  admiralty  in 
the  Rising  Sun.  Destroying  the  papers  which  might 
show  the  Spanish  character  of  the  cargo  could  not 
diminish  the  danger  of  capture  by  Carthaginian  pri- 
vateers, since  the  ship  would  still  appear  to  be  Span- 
ish, and  this,  together  with  the  want  of  documentary 
evidence  as  to  the  cargo,  would  involve  both  in  the 
same  fate.  This  explanation  of  the  suppression  of 
the  papers  is,  therefore,  weak  and  futile,  and  such  as 
cannot  relieve  the  parties  from  the  imputation  of 
mala  fries.  3.  The  claimants  contend,  that  the  cargo 
16  exempt  from  confiscation  by  the  Spanish  treaty  of 
1795,  which  recognises  the  rule,  that  free  ships  make 
free  goods.*    But  the  term  ^^  subjects,^^  in  the  1 5th 

6  Article  XV. — It  sbaiir  be  Articulo  XV.     Sc  permitiri 

lawful  for  all  and  singular  the  sub-  ^  todos  y  di  cada  uno  dc  los  sfib- 

jecta  of  his  Catholic  Majesty,  and  ditos  de  S.   M.  Cat^lica,  y  k  los 

the  citizens,  people,  and  inhabit-  ciudadanos  pueblos  y   habitantes 

anti  of  the  said  United  States,  to  de  dichos  Estados,  que  puedaa 

■ail  with  their  ships,  with  all  man-  navegar  con   sus  cmbarcacioneft 

ner  of  liberty  and  security,    do  cod  toda  libertad  y  seguridad,  sin 

distinction  beings  made  who  are  que  haya  la  mcnor  excepcion  por 

the  proprietors  of  the  merchan-  este  respecto,  aunquc  los  propie- 

disea  laden  thereon,  from  any  port  tarios  de  las  mercadcrfas  carg^at 

to  the  places  of  those  who  now  en  las  refertdas    embarcaciones 

arc,  or  hereafter  shall  be,  at  en-  vengan  del  pnerto  que  quieran, 

mity  with  his  Catholic  Majesty  or  y  las  traygan  destinadas  k  qual- 

the  United  States.     It  shall  be  quiera  plaza  de  una  potencia  ac- 

likewise   lawful  for  the  subjects  tuahnente  enemiga  6  que  lo  sea 

and  inhabitants  afc^said,  to  sail  despucs,  asf  de  S.  M.  Cat61ica  co- 

with  the  ships  and  merchandises  mo  dc  los  Estados  Unidas.     Se 

aforementioned,  and  to  trade  with  permitiri  igualmente  ^  los  subdi- 

thc  same  liberty  and  security  from  tos  y  habitantes  mcncionados  na» 
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1817.      and  16th  articles,  must  be  understood  of  subjects  wli© 
^^f^^^'^^^  owe  a  permanent  allegiance  to  -the  crown  of  Spain, 

the  places,  ports,  and  haveDs,  of  vegfar  con  sua  buques  y  mercade- 
those  who  are  eoemies  of  both  or  rias,  y  freqiientar  con  igual  liber- 
either  party,  without  any  opposi-  tad  y  seguridad  las  plazas  y  puer- 
tion  or  disturbance  whatsoever,  tos  de  las  potencias  enemigas  de 
not  only  directly  from  the  places  las  partes  contratantes,  6  de  una 
of  the  enemy  aforementioned,  to  de  ellas  sin  oposicion  ii  obstiU;ulo, 
neutral  places,  but  also  from  one  y  de  comerciar  no  solo  desde  los 
place  belonging  to  an  enemy,  to  puertos  de  dicho  enemigo  ^  nn 
another  place  belonging  to  an  puerto  neutro  directamente.  si  no 
enemy,  whether  they  be  under  the  tambien  desde  uno  enemigo  k  otro 
jurisdiction  of  the  same  prince,  or  tal,  bien  se  cncuentrc  baxo  su  ju- 
under  several ;  and  it  is  hereby  risdicion,  6  baxo  la  de  muchos ; 
stipulated,  that  free  ships  shall  al-  y  se  estipula  tambien  por  cl  pre- 
so  give  freedom  to  g^oods,  and  that  sente  tratado  que  los  buques  li- 
every  thing  shall  be  deemed  free  bres  asegurar^o  igualmente  la 
and  exempt  which  shall  be  found  libertad  de  las  mercaderias,  y  que 
on  board  the  ships  belonging  to  so  juzgar&n  libres  todos  los  efec- 
the  subjects  of  either  of  the  con-  tos  que  se  hallasen  k  bordo  de  los 
tracting  parties,  although  the  buques  que  pertenecicsen  k  los 
whole  lading,  or  any  part  thereof,  sdbditos  de  una  de  las  partes  con- 
should  appertain  to  the  enemies  tratantcs,  aun  quando  el  carga- 
of  cither  :  contraband  goods  be-  inento  por  cntcro  6  parte  de  ^1  fu* 
iog  always  excepted.  It  is  also  esc  de  los  cnemigos  de  una  de  las 
agreed,  that  the  same  liberty  be  dos,  bicn  cnteiidido  sin  embargo 
extended  to  persons  who  are  on  que  cl  conti^bando  se  exrcptua 
board  a  free  ship,  so  that  although  sicmpre.  Se  ha  couvcDido  asf 
they  be  enemies  to  either  party,  mismo  que  la  propia  libertad  go- 
they  shall  not  be  made  prisoners  zardn  los  sugetos  que  pudiesen  en- 
or  taken  out  of  that  free  ship,  un-  contmi-se  a  bordo  dcl.buque  libre, 
less  they  are  soldiers,  and  in  actu-  aun  quando  fucscn  cnemigos  de 
al  service  of  thecnemies.  una  de  las  dos  partes  contmtantcs ; 

y  por  lo  tantt)  no  se  podrd  liacer- 
los  prisioncros  ni  separarlos  de  di- 
chos  buques  Oi  mcnos  que  no  ten- 
gan  la  qualidad  de  militares,  y  es- 
to  hallandose  en  aquelia  sazon 
empleados  en  cl  servicio  del  cne« 
migo. 
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not  of  mere  domiciled  merchants,  such  as  the  claim-      len. 
ants.     A  ressel  found  ivithout  the  documents  re- 


ArticlrXVI. — This  liberty  of       Articulo  XVI.     Esta  libcr- 
iia?igation  and    commerce  shall     tad  de  navcg^acion  y  de  comercio 
extend  to  all  kinds  of  merchan-    debc  extendcrsc  ^  toda  cspecie 
dises,  excepting  those  only  which    de  mercaderlas  exccptuando  solo 
are  distinguished  by  the  name  of    las  que  se  comprehendcn   baxo 
contraband :  and  under  this  name    nombre    de  contrabando,    6    de 
of  contraband,  or  prohibited  goods,     mercadurias    prohibidas,    quales 
shall  be  comprehended  arms,  great    son  las  armas,  canoncs,   bombas 
guoa,  bombs,  with  the  fusees,  and     con  sus  mcchas,  y  demas  cosas 
the    other    things    belonging  to    pertenecientes  ^  lo  mismo,  balas, 
them,    cannon-ball,    gunpowder,     p6lFora,  mechas,  picas,  espadas, 
nmtcb,    pikes,     swords,     lances,     lanzas,  dardos,  alabardas,  morter« 
spears,  halberds,  mortars,  petards,    os,  petardos,    granadas,    salitre, 
grenades,    saltpetre,     musqucts,    fusiles,  balas,  escudos,  caaquetes, 
oinsquet-ball,   bucklers,  helmets,    corazas,  cotas  de   malla,  y  otrat 
breast-plates,  coats  of  mail,  and    armas  de  esta  especie  propias  pa- 
the  like  kinds  of  arms,  proper  for    ra  armar  d  los  soldados,   porta- 
arming    soldiers,     musquet-rcsts,    mosquetes,   bandoleras,   caballos 
belts,  horses  with  their  furniture,    con  sus  armas  y  otros  instrumen- 
and  all  other  warlike  instruments    tos  de  guerra  scan  los  que  fueren. 
whaleFer.      These  merchandises    Pero  los  generos  y  mercaden'as 
which  follow  shall  not  be  reckon-    que  se  nombrahin  ahora,  no  se 
ed  among  contraband  or  prohibit-    comprehendehLn  entre  los  de  con- 
ed goods  :  That  is  to  say,  all  sorts    trabando  6  cosas  prohibidas,  ^  sa- 
of  cloths,  and  all  other  manufac-    ber :  toda  especie  de  panos  y  qua- 
tures  woven  of  any  wool,  flax,  silk,    lesquiera  otras  telas  dc  lana,  lino, 
cotton,  or   any  other    materials    seda,  algodoo,  (i  otras  qualesqui- 
whatever ;  all  kinds  of  wearing    era  materias,  toda  especie  de  yes- 
apparel,  together  with  all  species    tidos  con  las  telas  de  que  se  acos- 
whereof  they  are  used  to  be  made;    tumbrad  hacer,  el  oro  y  la  plata 
gold  and  silrer,  as  well  coined  aa    labrada  en  moneda  6  no,  el  esta- 
uicoiiied,  tin,  iron,  latten,  copper,    no,  hierro,  laton,  eobre,  bronce, 
brass,  coals ;  as  also  wheat,  bar-    carbon,  del  mismo  modo  que  la 
ley  and  oats,  and  any  other  kind    cevada,  el  trigo,  la  avena,  y  qual- 
of  com  and  pulse ;  tobacco,  and    quiera  otro   gdnero   de    legum* 
likewise  all  manner    of  spices,    bres.    £1  tabaco  y  toda  la  espe« 
talted  and  smoked  flesh,   salted    cerfa,  carne  salada  y  ahumada, 
&b,  cheese  and  butter,  beer,  oilst    pescado  salado,  queso  y  manter^. 

Vol.  II.  G  g 
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1817.      quired  by  the  17th  article  is  presumptively  in  the 
'"^'^'"^^'^^^  same  situation  a,s  if  she  were  without  any  documents 

ThePi2arro.  '' 

wines,  sugrars,  and  all  sorts  of  ceireea,  aceytes,  vinos,  azdcarr 
salts  :  and,  in  general,  all  provi-  y  toda  especie  de  sal,  y  en  gene* 
sions  which  senre  for  the  suste*  ral  todo  g6nero  de  proTisiones 
^^-^  nance  of  life :  furthermore,  all  que  sinran  para  el  sustento  de  la 
kinds  of  cotton,  hemp,  flax,  tar,  vida.  Ademas  toda  especie  de 
pitch,  ropes,  cables,  sails,  sail-  alg^on,  cinamo,  lino,  alquitran, 
cloths,  anchors,  and  any  parts  of  pez,  cuerdas,  cables,  relas,  telas 
anchors,  also  sliips'  masts,  planks  para  Telas,  tocoras,  y  partes  de 
and  wood  of  all  kind,  and  all  que  se  componen.  M&stites,  ta* 
other  things  proper  either  for  bias,  maderas  de  todas  especies, 
building  or  repairing  ships,  and  y  qualesquiera  otras  cosas  que 
all  other  goods  whatever,  which  sinran  para  la  construccion  y  re* 
have  not  been  worked  into  the  paracion  de  los  buques,  y  otraa 
form  of  any  instrument  prepared  quale^uiera  materias  que  no  tie- 
for  war,  by  land  or  by  sea,  shall  nen  la  forma  de  un  instrumento 
not  be  reputed  contraband,  much  preparado  para  la  guerra  por  tier* 
less,  such  as  have  been  already  ra  6  por  mar,  no  serdn  reputadas 
wrought  and  made  up  for  any  de  contrabando,  y  meooe  las  que 
other  use;  all  which  shall  be  estdn  ya  prcparadas  para  olros 
wholly  reckoned  among  free  uses.  Todas  las  cosas  que  se 
goods  :  As  likewise  all  other  mer-  acaban  de  nombrar  deben  ser 
cbandises  and  things  which  are  comprehendidas  entrc  las  merca- 
not  comprehended  and  particular-  derfas  librcs,  lo  mismo  que  todas 
ly  mentioned  in  the  foregoing  las  demas  mercadcnas  y  efectos 
enumeration  of  contraband  goods:  que  no  estdn  comprehendidos  y 
So  that  they  may  be  transported  nombrados  expresamente  en  la 
and  carried  in  the  freest  manner  enumeracioo  de  los  generos  de 
by  the  subjects  of  both  parties,  contrabando,  de  manera  que  po- 
even  to  places  belonging  to  an  drdn  ser  transportados  y  conduci- 
enemy,  such  towns  or  places  be-  dos  con  la  mayor  libertad  por  lot 
ing  only  excepted  as  are  at  that  sdbditos  dc  las  dos  partes  contra- 
time  besieged,  blocked  up,  or  in-  tantes  4  las  plazas  encmigas,  ex- 
vested.  And  except  the  cases  in  ceptuando  sin  embargo  las  que  se 
which  any  ship  of  war  or  squadron  hallascn  en  la  actualidad  sitiadas, 
shall,  in  consequence  of  storms  or  bloqueadas,  6  embestidas,  y  los 
^  other  accidents  at  sea,  be  under  casoe  en  que  algun'  buque  de 
the  necessity  of  taking  the  car^  guerra  6  esquadra  que  por  efecto 
•f  any  trading  vessel  or  vessels,  de  averia»  d  otras  causas  se  halle 
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and  no  equivalent  proof  can  be  admitted,  because       isir. 
the  pre-existing  law  of  nations,  and  the  practice  of  r^jf'^C^ 

in  which  case  they  may  stop  the  eo  necesidad  de  tomar  los  efectos 

said  vessel  or  vessels,  and  furoish  que  condazca  el  buque  6  buques 

IbemselTes  with  necessaries,  giv-  de  comercio,  pues  eD  tal  caso  po- 

iDg  a  receipt,  in  order  that  the  dr&detenerlosparaaprovisiooarse, 

powertowhom  the  said  ship  of  war  y  damn  rccibo  para  que  la  po- 

belongs,  may  pay  for  the  articles  tencia  cuyo  sea  el  buquc  que  tome 

so  taken,  according  to  the  price  los  efectos,  los  pague  scgun  el  va- 

tbereof,  at  the  port  to  which  they  lor  quo   tendrian    en  el  puerto 

may  appear  to  have  been  destined  adoode  se  dirigicse  el  propietario, 

by  the  ship's  papers  :  and  the  two  seguo  lo  expresen  sus  cartas  de 

contracting  parties  engage,  tliat  navegacion :  obligandose  las  dot 

the  vessels  shall  not  be  detained  partes  cootratantes  i.  no  detener 

longer  than  may  be  absolutely  ne-  los  buques  mas  de  Jo  que  sea  ab- 

eessary  for  their  said  ships  to  sup*  solutamente  necesario  paro  apro- 

ply  themselves  with  necessaries  :  visionarse,  pagar  inmediatamente 

That  they  will   immediately  pay  los  recibos,  c  iodcmnizar  todos  los 

the  value  of  the  receipts,  and  in-  danos  que  sufra  el  propietario  & 

demnify  the  proprietor  for  all  loss*  copseqiicnciade  semejautc  succso. 
68  which  he  may  have  sustained 
in  consequence  of  such  transac- 
tion. 

"  Article  XVII.    To  the  end,  "  Articulo  XVII.     A  fin  de 

that  all  manner  of  dissentions  and  evitar  cotre   ambas   patrcs   toda 

quarrels  may  be  avoided  and  pre-  especie   de  disputas  y  quejas,  se 

vented  on  one  side  and  the  other,  ha  convenido  que  en   el  caso  de 

it  is  agreed,  that  in  case  either  of  que  una  de  las  dos   potcncias  se 

the    parties    hereto     should    be  hallase  empeoada  en  una  guerra, 

engaged  in  a  war,  the  ships  and  los  buques  y  bastimentos  pertcoe- 

Tessels  belonging  to  the  subjects  cientes  d  los  siihditos  6  pueblos 

or  people  of  the  other  party  must  de  la  otra,  debcrdo  Ucvar  consigo 

be  furnished  with  sea-letters  or  patentes  de  mar  6  pasaportcs  que 

passports,   expressing  the  name,  expresen  el  nombre,  la  propiedad, 

property,  and  bulk  of  the  ship,  as  y  el  porte  del  buque,  como  tam- 

also  the  name  and  place  of  habita-  bien  el  nombre  y   murada  de  su 

tion  of  the  master  or  commander  dueno   y    comandante    de  dicho 

•fthesaidship,  that  it  may  appear  buque,  para    que  de  este   modo 

thereby  that  the  ship  really  and  constc  que  pertencce  real  y  ver- 

tmly  belongs  to  the  subjects  of  daderamcnte  i  loS  subditos  de 
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1817.      prize  courts  under  that  law,  though  they  exempt 
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neutral  property  from  confiscation,   refuse  farther 
proof  where   there  has   been  spoliation  of  papers 

one  of  Uie  parties,  which  passport  uoa  de  las  dos  partes  contratantes ; 

■hall  be  made  out  and  granted  ac-  y  que  dicbos  pasaportes  deber^n 

cording  to'  the  form  annexed  to  expedtrse  segun  el  modelo  adjun- 

this  treaty.     They  shall  likewise  to  al  presente  tratado.     Todos  los 

be  recalled  every  year,  that  is,  if  anos  deber&n  renovarse  estos  pa- 

the  ship  happens  to  return  home  saportes  en  el  case  de  que  el  bu- 

within  the  space  of  a  year.  que  Tuelva  d  su  pais  en  el  espa- 

It  is  likewise  agreed,  that  such  cio  de  un  ano. 

ships  being  laden,  are  to  be  pro-  *^  Igualmente  se  ha  conveindo 

Fided  not  only   with  passports  as  en  que   los  buques  mencionados 

above  mentioned,    but  also  with  arriba,   si    estuviesen    cargadot^ 

certificates,  containing  the  seve-  deberin  Uevar  no  solo  los  pasa* 

ral  particulars  of  the  caigo,  the  portes  sine  tambien  certificados 

place  whence  the  ^hip  sailed,  that  que  cpntengan  el  pormenor  d^ 

80  it  may  be  known  whether  any  caigamento,  el  lugar  de  donde  ba 

forbidden  or  contraband  goods  bo  salido  el  buque,  y  la  declaracion 

on  board  the  same  :  which  certi-  de  las  mercadenas  de  cootraban- 

ficates  shall  be   made  out  by   the  do  que  pudiesen  hallarse  a  bordo, 

officers  of  the  place  whence  the  cuyos  certificados  deberin  expe- 

ship   sailed,   in    the    accustomed  dirse  en  la  forma  acostumbrada 

form  :  And  if  any  one  shall  think  por  los  oficiales  empleados  en  el 

it  fit  or  advisable  to  express  in  the  lugar  de  donde  el  navio  se  hiciese 

said    certificates    the   person  to  i.  la  vela,  y  si  se  juzg^ase   irtil  y 

whom  the  goods  on  board  belong,  prudente  expresar  en  dichqs  pasa- 

he  may  freely  do  so :    Without  portes   la  persona  propietaria  de 

which  requisites  they  may  be  sent  las  mercaderlas  se   podrd  hacer 

to  one  of  the  ports  of  the  other  libremente,   sin  cuyos  requi^tos 

contracting  party,  and  adjudged  seri  conducido  4  uno  de  los  puer- 

by  the  competent  tribunal,  accor^  tos  de  la  poteocia  respectiva,  y 

ding  to  what  is   above  set  forth,  juzgado  por  el  tribunal  compe- 

that  all  the  circumstances  of  this  tente,   con   arreglo  i,   lo  arriba 

omission  having  been  well  exam-  dicho,  para  que  cx'aminadas  bien 

incd,  they  shall  be  adjudged  to  be  las  circunstancias  de  su  falta,  sea 

legal  prizes,  unless  they  shall  give  condenado  por  de  buena  presa  si 

legal  satisfaction  of  their  property  no  salisfaciese  legalmente  con  los 

by  testimony  entirely  equivalent,  testimonios    equivalentet  eo  dq 

tode. 
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mala  fide^  and  condemn  the  property  as  enemj^s.  1817. 
So,  also,  in  this  case,  the  Spanish  character  of  the  ^^^^^^ 
ship  cannot  be  established,  because  the  claimants 
have  forfeited  the  privilege  of  farther  proof  by  the 
misconduct  of  their  own  agents,  and,  consequently, 
cannot  furnish  the  equivalent  testimony  required  by 
the  17th  article.  The  justifiable  inference  is,  that 
the  property  in  the  ship  and  cargo  belongs  to  the 
enemy,  or  to  citizens  of  the  United  States  trading 

<«AaTicLE    XVIII.      If    the        '^Articulo  XVIII.     Quando 

ibips  of  the  said  subjects,  peo-  un  buque  perteneciente  &  los  di« 

)^e,  or  inhabitants,  of  either  of  chos  siibditoc  pueblos  y  habitantes 

the  parties,  shall  be  met  with,  de  una  de  las  do«  partes  fuese  en- 

eitber  sailing  along  the  coasts  or  contrado  navegando  ^  lo  largo  de 

on  the  bigl^   seas,  by  any  ship  la  costa  6  en  plena  mar  por  un 

of  war  of  the  other,  or  by  any  buque  de  g^erra  de  la  otra  6  por 

priTateer,  the  said  ship  of  war  un  corsario,  dicho  buque  de  guer- 

or  prirateer,  for  the  avoiding  of  ra  6  corsario,  4  fin  de  evitar  todo 

any  disorder,  shall    remain   out  desdSrden,  se  mantendri  fuera  del 

of  caoDon  shot,    and    may  send  tiro  de  canon,  y  podr&  enviar  su 

their  boats  a-board  the  merchant  chalnpa  i.  bordo  del  buque  mei> 

ship,   which  they  shall  so  meet  cante,  hacer  entrar  en  61  dos  6 

y ith,  and  may  enter  her  to  num-  tres  hombres  &  los  qqales  ensena- 

ber  of  two  or  three  men  only,  to  r&  el  patron  6  comandt^lte  del  bu- 

whom  the  master  or  commander  que  su  pasaporte  y  demas  docu- 

of  such  ship  or  vessel  shall  exhi-  mentos,  que  deberln  ser  confer* 

bit  his  passports,  concerning  the  mes  i,  lo  prevenido  en  el  presente 

property  of  the  ship,  made  out  ac-  tratrado,  y  probar&  la  propiedad 

cording  to  the  form  inserted  ia  del  buque,  y  despues  de  haber 

this  present  treaty,  and  the  ship  exhibido  semejante  pasaporte  y 

when  she  shall  have  ^owed  such  documentos,  se  les  dexar^  seguir 

passport,  shall  be  free  and  at  li-  libremente  su  viage,  sin  que  les 

berty  to  pursue  her  voyage,  so  as  sea  Ifcito  el  molestarle  ni  procu- 

it  shall  not  be  lawful  to  molest  or  rar  de  mode  alguno  darle  caza» 

give  her  chace  in  any  manner,  or  d  obligarle  i  dexar  cl  rumbo  ^ue 

force  her  to  quit  her  intended  teg^uia.' 
course.' 
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1817.      '^itb  the  enemy,  which  it  will  not  be  pretended  is 
n^^^.  P^'otected  by  the  treaty. 


Mr.  Key  and  the  Jlttomey-General  for  the  respon- 
dents and  claimants.  1.  Even  the  total  want  of 
papers  is  not  a  substantive  ground  of  condemnation : 
it  may  be  explained,  as  Sir  William  Scott*  observet 
in  the  Betsey^  alluding  to  the  the  ancient  French  law. 
2.  Nor  is  the  spoliation  of  papers  conclusive  to  exclude 
farther  proof,  and  never  has  been  so  held  by  any 
tribunal  whose  decisions  this  court  will  respect.''  In 
this  case  the  stupid  and  artless  manner  in  which  the 
agents  of  the  owners  acted  is  a  proof  that  the  latter 
did  not  participate  in,  nor  can  they  be  made  penally 
responsible  for,  the  misconduct  of  the  former.  3. 
If  the  owner  of  the  ship  was  a  domiciled  subject  of 
Spain,  the  ship,  and,  consequently,  the  cargo,  is  enti- 
tled to  protection  under  the  treaty.  Commercial 
domicil  stamps  a  national  character  for  every  pur- 
pose in  the  view  of  a  court  of  prize;  and  if  the  ope- 
ration of  the  treaty  were  confined  to  Spanish  subjects 
(properly  so  called,)  while  it  is  extended  to  all  per- 
sons inhabiting  the  United  States,  it  would  be  unac- 
countably deficient  in  reciprocity.  What  fortifies 
the  contrary  construction  is,  that  the  term  subjects 
is  several  times  used  indiscriminately  in  the  treaty  to 
signify  the  inhabitants  of  both  countries.  The  pur- 
pose for  which  the  documents  prescribed  by  the 
treaty  are  required  shows  that  a  merely  formal  de- 
fect only  authorizes  detention  and  sending  in  for 

c  1  Rob.  84. 

d  The  Two  Brothers,  1  Rob.  113.    The  Risiog  Sun,  2  Rob.  89. 
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adjudication,  and  if  *' equivalent  testimony^'  is  pro-       1817. 


duced,  restitution  must  follow,  though  the  captors 
are  exempt  from  costs  and  damages*  t,quivment 
testimony  is  that  which  satisfactorily  proves  the  same 
thing  as  that  in  which  there  was  defective  proof 
before ;  and  the  proof  we  hare  produced  is  testimo- 
ny more  than  equivalent.  The  form  of  passport  al- 
luded to  in  the  17  th  article  is  not  annexed  to  the  trea- 
ty, nor  is  it  to  be  found  in  the  department  of  state. 
The  Spaniards  have  relied  on  the  good  faith  with 
which  this  country  has  always  fulfilled  its  engage- 
ments; they  have  neglected  the  form,  and  relied  on 
the  spirit  of  the  stipulation.  The  papers  produced 
are,  therefore,  equivalent  to  a  formal  passport;  and 
there  is  no  rule  by  which  they  can  be  excluded,  as 
there  was  no  attendinor  circumstance  of  fraud  in  the 
destruction  of  the  original  documents,  and,  conse- 
quently, the  case  is  unaffected  by  that  mala  fides 
which  precludes  explanation  from  extrinsic  testi- 
mony. 

Mr.  Justice  Story  delivered  the  opinion  of  the  March  5f!h. 
court,  and  after  stating  the  facts,  proceeded  as  fol- 
lows: 

A  preliminary  objection  has  been  taken  in  the 
argument  at  bar  to  the  regularity  of  the  proceedings 
in  this  cause,  and  it  is  urged,  with  great  earnestness 
and  force,  that  the  farther  proof  was  not  admissible 
except  under  an  explicit  order  of  the  court  for  this 
purpose;  and  that  the  conduct  of  the  master  and  su- 
percargo in  the  suppression  of  the  documents  of  the 
eargo,  and  icr  prevaricating  in  their  examination,  has 
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1817.      just'y  forfeited  the  claim  which  the  owners  might 
otherwise  have  to  iotroduce  the  farther  proof. 

The  proceedings  in  the  district  court  were  cer- 
tainly very  irregular ;  and  this  court  cannot  but  re- 
gret that  so  many  deviations  from  the  correct  prize 
practice  should  have  occurred  at  so  late  a  period  of 
the  war.  The  ship^s  papers  ought  to  have  been 
brought  into  court,  and  verified,  on  oath,  by  the  cap- 
tors, and  the  examinations  of  the  captured  crew 
ought  to  have  been  taken  upon  the  standing  inter** 
rogatories,  and  not  viva  voce  in  open  court  Nor 
should  the  captured  crew  have  been  permitted  to 
be  re-examined  in  court.  They  are  bound  to  de* 
clare  the  whole  truth  upon  their  first  examination; 
and  if  they  then  fraudulently  suppress  any  material 
facts,  they  ought  not  to  be  indulged  with  an  oppor- 
tunity to  disclose  what  they  please,  or  to  give  colour 
to  their  former  statements  after  counsel  has  been 
taken,  and  they  know  the  pressure  of  the  cause. 
Public  policy  and  justice  equally  point  out  the  neces- 
sity of  an  inflexible  adherence  to  this  rule. 

It  is  upon  the  ship^s  papers,  and  the  examinations 
thus  taken  in  preparatory,  that  the  cause  ought,  in 
the  first  instance,  to  be  heard  in  the  district  court; 
and  upon  such  hearing  it  is  to  judge  whether  the 
cause  be  of  such  doubt  as  to  require  farther  proof; 
and  if  so,  whether  the  claimant  has  entitled  himself 
to  the  benefit  of  introduciilg  it.  If  the  court  should 
deny  such  order  when  it  ought  to  be  granted,  or  al- 
low it  when  it  ought  to  be  denied,  and  the  objection 
be  taken  by  the  party  and  appear  upon  the  record, 
the  appellate  court  can  administer  the  proper  relief 
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If,  however,  evidence  in  the  nature  of  farther  proof  1817. 
be  introduced,  and  no  formal  order  or  objection  ^^"^^^^ 
appear  on  the  record,  it  must  be  presumed  to  have 
been  done  by  consent  ot  parties,  and  the  irregularis^ 
ty  is  completely  waived.  In  the  present  case,  no 
exception  was  taken  to  the  proceedings  or  evidence 
in  the  district  court;  and  we  should  not,  therefore, 
incline  to  reject  the  farther  proof,  even  if  we  were 
of  opinion  that  it  ought  not,  in  strictness,  to  have 
been  admitted. 

The  objection,  which  is  urged  against  the  admis- 
sion of  the  farther  proof  would,  under  other  circum* 
stances,  deserve  great  consideration.  Concealment, or 
even  spoliation  of  papers,  is  not  of  itself  a  sufficient 
ground  for  condemnation  in  a  prize  court.  It  is,  un- 
doubtedly, a  very  awakening  circumstance,  calcula- 
ted to  excite  the  vigilance,  and  justify  the  suspicions 
of  the  court.  But  it  is  a  circumstance  open  to  ex- 
planation, for  it  may  have  arisen  from  accident,  ne- 
cessity, or  superior  force ;  and  if  the  party  in  the 
first  instance  fairly  and  frankly  explains  it  to  the  sa- 
tisfaction of  the  court,  it  deprives  him  of  no  right  to 
which  he  is  otherwise  entitled.  If,  on  the  other 
band,  the  spoliation  be  unexplained,  or  the  explana- 
tion appear  weak  and  futile;  if  the  cause  labour 
under  heavy  suspicions,  or  there  be  a  vehement  pre- 
sumption of  bad  faith,  or  gross  prevarication,  it  is 
made  the  ground  of  a  denial  of  farther  proof,  and 
condemnation  ensues  from  defects  in  the  evidence 
which  the  party  is  not  permitted  to  supply. 

In  the  present  case  there  can  be  no  doubt  that 
there  has  been  a  gross  prevarication  and  suppression 

Vol.  II.  H  h 
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laiT.       of  testimoay  by  the  master  and  supercargo.    Ko- 
x^^^^^^  thing  can  be  more  loose  and  unsatisfactory  than  their 
fiirst  ejijaminationa ;   and  the  new  and  clrcum&tantiaj 
Retails  given  upon  their  second  eijiaminations  are  in- 
consistent with  the  notion  of  perfect  good  faith  iq 
t^  first  instance.     The  exquse,  too,  for  throwing 
the  packet  of  papers  overboard  is  certainly  no^ 
easily  to  b^  credited ;  fo^  the  ship^s  documents  which 
siill  remained  on  board  would,  ux  the  view  of  a  Cafv 
tbagenian  privateer,  have  completely  established  ^ 
Spaniah  character.     It  is  not,  indeed,  very  easy  to 
assign  an  adequate  motive  for  the  desti:uctioD  of  the 
papers*     If  the  ship  was  Spanish,  it  was,  aa  to  Ama^ 
viQBfx  cruisers,  immaterial  to  whpm  the  cargo  be-, 
longed ;  for,  by  our  treaty  witA^  Spain^  (treaty  g( 
179^,  art.  15.,)  declaring  that  free  ships  shall  make 
free  goods,  the  property  of  an  enepy  on  board  of 
i^uch  a  ship  is  just  as  much  protected  from  capture 
as  if  it  M^ere  neutral.     The  utmost,  therefore,  that 
this  extraordinary  conduct  can  justify  on  llie  part  of 
the  court  is  to  institute  a  more  rigid  scrutiny  into  the 
Qhaiactejc  of  the  ship  itself.     If  her  uationa^l  Spanish 
character  b^  satisfactorily  made  out  in  evidence,  the 
sj^olialion  of  the  documentary  proofs  of  the  cargo  will 
pres.^nt  no  insuperablq  bar  ta  a  restitution.     Very 
difiierent  would  be  the  conclusion,  if  the  caso  stood 
upon  the  ground  of  the  law  pt  nations,  unaffected  by 
the  stipulations  of  a  treaty.' 

e  By  Uic  apcient  French  law,  Thus,  by  the  ordiDaoces  of  1543, 
spoliation  of  papers  was  a  substan-  art.  43,  and  of  15S4,  art.  70,  Uie 
ti^e    g^round    of    condemnation,    throwing^  overboard  of  the  charter 
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Upon  a  full  el^amination  of  the  evidetice  we  are  of  isi7. 
opinion  that  the  Spanish  character  of  the  ship  is  en-  .J^^J^^!^ 
tirelj  sustained,  and,  therefore,  the  claimants  are  enti- 
tled to  a  decree  of  restitution.  Two  objections  bare 
been  ui'ged  against  this  conclusion:  1.  Th&t  the 
ship  is  not  documented  according  to  the  requisitions 
of  the  treaty  with  Spain,  and,  therefore,  not  within 
the  protection  of  that  treaty.    2.  That  it  does  not 

pntf,  or  oUier  papers  respectiog^  ons  ia  practice,  Loon  XIV,  in  a 
(he  hdiog^  of  Uie  retsel,  is  decla-  rescript  of  the  2d  February,  1710, 
red  cause  of  coodemnation.  And  addressed  to  the  Admiral  of 
llj  tiie  ordinance  of  August,  1681,  France,  directed  Uie  council  of 
DeM  PfiMUf  art.  6,  all  Tessels,  on  prixes  to  apply  the  terms  of  this 
board  of  which  no  charter  party,  ordinance  according  to  the  pecu- 
bills  of  lading,  or  invoices  are  to  liar  circumstances,  and  the  sub- 
be  found,  are,  together  with  their  sidiaiy  proofs  in  each  case.  Va- 
caifoes,  declared  good  prize,  lin  is  of  the  opinion  that,  though 
Doubts  having  arisen  as  to  the  this  rescript  escaped  the  atten- 
application  of  ibis  rule  of  e?i-  tion  of  the  framers  of  the  regula- 
dence,  in  cases  where  sufficient  tion  of  the  2l8t  October,  1744,  (the 
papers  were  found  remaining  on  6th  article  of  which  is  entirely 
board,  to  furnish  proof  of  the  pro-  conformable  to  tlie  ordinance  of 
prietar}'  interest,  the  ordinance  of  the  5th  September,  1708,)  yet  it 
the  5th  Sept.,  1708,  was  render-  ought  to  be  applied  to  temper  the 
ed  i  by  which  it  was  provided,  that  rigour  of  this  article,  according  to 
every  captured  vessel,  from  which  circumstances.  Vaiin^rVOrdfmi' 
papers  have  been  thrown  over-  nanct<t  lb.  And,  according  to  the 
board,  shall  be  good  prize,  toge-  authority  of  a  celebrated  modem 
ther  with  the  cargo,  upon  proof  of  jurist  of  France,  such  regulations 
this  fact  alone,  without  its  being  should  always  be  tempered  by 
necessary  to  examine  into  the  na-  wisdom  and  equity  ;  thoy  are  im- 
ture  of  the  papers  destroyed,  nor  properly  styled  Uiioa ;  and  essen- 
to  inquire  whether  sufficient  pa-  tially  variable  pro  temporibua  el 
pen  were  found  remaining  on  cawHs.  He  cites  in  confirmation 
board  to  furnish  evidence  that  the  of  his  opinion,  that  even  the  want 
ship  and  the  goods  of  her  lading  or  suppression  of  papers  is  not 
belonged  to  allies  or  friends.  But  conclusive,  a  sentence  of  the 
this  decision  appearing  too  vigor-  council  of  prizes  of  the  27th  Dc- 
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1817.      appear   that  Mr.  Hibberson  (who  is  a  native   of 
^^^r^^  Great  Britain)  has  ever  been  naturalized  in  the  do- 
minions of  Spain,  and  therefore  he  is  not  a  subject  of 
Spain,  within  the  meaning  of  the  treaty. 

As  to  the  first  objection,  it  is  certainly  true  that 
the  ship  was  not  furnished  with  such  a  sea  letter,  or 
passport,  or  such  certificates  as  are  described  in 
the  17th  article  of  the  treaty.  But  the  want  of  such 
documents  is  no  substantive  ground  for  condemna- 
iion.  It  only  justifies  the  capture,  and  authorizes 
the  captors  to  send  the  ship  into  a  proper  port  for 
adjudication.  The  treaty  expressly  declares,  tliat 
when  ships  shall  be  found  without  such  requisiteSf 
they  may  be  sent  into  port,  and  adjudged  by  the 
competent  tribunal ;  and  ^'  that  all  the  circumstan- 
ces of  this  omission  having  been  well  examined* 
they  shall  be  adjudged  to  be  legal  prizes,  unless  they 
shall  give  legal  satisfaction  of  their  property  by  tes- 
timony entirely  equivalent."     It  is  apparent,  from 

cember,  1779,  restoring  the  cap-  probably    have  been    iirg«d   by 

turcd  vessel,  Dotwithstaoding^  some  the  counsel   for  the  captors,  up- 

papers   had   been    thrown   over-  on    the  principle  of  reciprocity, 

board,  it   being  proved  tliat  the  had   they     not    been    precluded 

papers  were  not  of  such  a  nature  from  resorting  to  that  argument 

as  to  show  the  property  enemy's,  by  a  former  decision  of  the  court, 

and  the  master   not  being  acces-  in   the  case   of  the   Nereide,   9 

sary  to   the   spoliation.     Sec  the  Cranch,  388. ;  a  majority  oC  the 

opinions  of  J/.  P(/rtalh^  in   the  judges  being  of  opinion  that  the 

cases  of  the  Pigou  and  the  Stati-  principle  of  reciprocity  or  amica- 

ror.   1  Cranck,  99,    note,  (a.)  lb.  ble  retaliation,  formed  no  nile  of 

104.  note,  (a.)    The  Spanish  law  judicial  decision  in  the  courts  of 

as  to   spoliation,    is  conformable  this  country,  until  it  was  prcscri- 

with  that  of  France,  and  its  appli-  bed  as  such  by  the  legislative  will, 

cation  to   the  above  case  would  Id,  422. 
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this  language,  that  the  omission  to  comply  with  the      is  17. 


requisites  of  the  treaty  was  not  intended  to  be  fatal 

1  A     I  -111  11         ThePiarro 

to  the  property.  And,  certainly,  by  the  general  law 
of  nations,  as  well  as  by  the  particular  stipulations  of 
the  treaty,  the  parties  would  be  at  liberty  to  give 
farther  explanations  of  their  conduct,  and  to  make 
other  proofs  of  their  property.  If,  indeed,  upon  the 
original  evidence,  the  cause  should  appear  extreme- 
ly doubtful  or  suspicious,  and  farther  proof  should 
be  necessary,  the  grant  or  denial  of  it  would  rest  up* 
on  the  same  general  principles  which  govern  the 
discretion  of  prize  courts  in  other  cases.  But  in  the 
present  case,  there  is  no  necessity  for  such  farther 
proof,  since  the  documents  and  testimony  now  before 
us,  are,  in  our  opinion,  as  to  the  proprietary  interest 
in  the  ship,  entirely  equivalent  to  the  passports  and 
sea-letter  required  by  the  treaty. 

As  to  the  second  objection,  it  assumes,  as  its  basis, 
that  the  term  ^^  subjects,'^  as  used  in  the  treaty,  ap- 
plies only  to  persons  who,  by  birth  or  naturalization, 
owe  a  permanent  allegiance  to  the  Spanish  govern- 
ment.    It  is,  in  our  opinion,  very  clear  that  such  is 
not  the  true  interpretation  of  the  language.    The 
provisions  of  the  treaty  are  manifestly  designed  to 
give  reciprocal  and  co-extensive  privileges  to  both 
countries ;  and  to  effectuate  this  object,  the  term 
*^  subjects,'^  when  applied  to  persons  owing  allegi- 
ance to  Spain,  must  be  construed  in  the  same  sense 
as  the  term  ^^  citizens,^'  or  ^^  inhabitants,'^  when  ap- 
plied  to  persons  owing  allegiance  to  the  United 
States.     What  demonstrates  the  entire  propriety  of 
this  construqtion  is,  that  in  the  18th  article  ojf  the 
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18174  ttetLty^  thd  termft  ^^  subjects^^  «^  people,^'  at)d  ^  idhii« 
^■^"^"Y*^^  bkantB^'^  are  indiscriminately  u«ed  as  iBynotijmouii,  tb 
designate  the  same  persons  in  both  cdUAtries^  and  in 
cased  obviously  within  the  scope  of  th^  preceding  aN 
ticles.  Indeed)  in  the  language  of  the  law  of  natiofiay 
which  ie  always  to  be  consulted  in  the  tnterpretati^ 
of  treaties^  a  person  domiciled  in  a  country,  and  %ik^ 
joying  the  protection  of  its  soyereign,  is  deem^  n 
subject  of  that  country.  He  owes  allegiance  to  th^ 
country,  while  he  i-esides  in  it ;  temporary,  indeed,  \t 
he  has  not,  by  birth  or  naturalization,  contracted  a 
permanent  allegiance;  but  so  fixed  that, as  to  all  other 
nations,  he  follows  the  character  of  that  country,  in 
war  as  well  as  in  peace.  The  mischiefs  of  a  difier-- 
ent  construction  would  be  very  great ;  for  it  might 
then  be  contended  that  ships  owned  by  Spanish  sab- 

• 

jects  could  be  protected  by  the  treaty,  although  they 
were  domiciled  in  a  foreign  country,  with  which  we 
were  at  war;  and  yet  the  law  of  nations  would,  in 
such  a  predicament,  pronounce  them  enemies.  We 
should,  therefore,  have  no  hesitation  in  over-ruling 
this  objection,  even  if  it  were  proved  that  Mr.  Hib- 
berson  was  not  a  naturalized  subject  of  Spain ;  but  we 
think  the  presumption  very  strong  that  he  had  be- 
come, in  the  strictest  sense  of  the  words,  a  Spanish 
subject 

The  Spanish  character  of  the  ship  being  ascer- 
tained, it  is  unnecessary  to  inquire  into  the  proprie- 
tary interest  of  the  cargo,  unless  so  far  as  to  ascer- 
tain that  it  does  not  belong  to  citizens  of  the  United 
States;  for  the  treaty  would  certainly  riot  protect  the 
property  of  American  citizens  trading  with  theene- 
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my  in  Spanish  ships.    There  is  no  presumption,  from      1917. 
the  evidence,  that  any  American  interest  is  concern-  I^J^^f^^ 
ed  in  the  shipment.     The  whole  property  belonged 
either  to  British  subjects  or  to  the  claimants,  and  we 
think  the  proofs  in  the  cause  very  strongly  establish 
it  to  belong  as  claimed. 

The  decr^Q  of  (he  circiut  court  13  affirmed  with 

CO8t0» 

Decree  affirmed/ 


/  h  is  obTious  that  the  privi-  jects  to  wrest  out  of  the  hands  of 
lege  of  the  neutra]  flag  of  protect-  the  United  States  and  of  France 
iDg  enemy's  property,  whether  the  advantages  they  had  acquired 
conferred  by  treaty  or  by  the  or-  over  Great  Britain,  by  the  rights 
dmaoces  of  belligerant  powers,  of  war  in  the  conquest  of  Domini- 
cannot  extent  to  a  fraudulent  use  ca.  By  the  capitulation  of  that 
of  the  flag  to  corer  enemy's  pro-  island,  all  commercial  inten^rse 
perty  in  the  ship  as  well  as  the  with  Great  Britain  was  interdict- 
cargo.  The  Minerva,  1  Mar-  ed.  In  the  case  in  question,  the 
T%M»  Adm.  Dec,  235.  The  vessel  was  purchased  by  neutrals 
Cittade  de  Lisboa,  6  Rod,  358.  in  London,  who  supplied  her  with 
The  Eendraught,  i&.  Note,  (a.)  false  and  colourable  papers,  and  ^^ 
During  the  war  of  the  American  assumed  on  themselves  the  owner- 
revolution  the  United  States,  re-  ship  of  the  cargo,  for  a  voyage 
cogrnising  the  principles  of  the  from  London  to  Dominica.  The 
armed  neutrality,  exempted  by  an  continental  court  of  appeals,  ia 
ordinance  of  congress  ajl  nea*  pronouncing  the  ressel  and  cargo 
tral  Tessels  from  capture,  except  liable  to  condemnation,  observed, 
such  as  were  employed  in  carry-  '*  Had  she  been  employed  in  a 
iqg  contrajbaod  goods,  or  soldiers,  fair  oommerce,  such  as  was  con- 
to  tbeeqemy;  it  was  held  that  sisteol  with  the  rights  of  neutrali- 
this  ei^emptioa  did  not  extend  to  a  tjt,  her  cargo,  though  the  property 
v.«ssel  which  bad  been  guilty  of  of  ao  eoemy,  could  not  be  price ; 
g^cossljr  unneutral  conduct,  in  b^ause  congress  had  said,  by 
tajcin^  a  decided  part  with  the  eo-  their  ordinance,  that  the  rights  of 
emy,  by  combining  with  bis  sub*  neutrality  slnnild  extend  protec- 


X 
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1817.        ^^^  ^  ^^^^  effects  and  g^oods  of  stipulation,  that  the  flag  and  pass 

V^rv^^to/    Ao  enemy.     But,  if  the  neutrality  shall  protect  the  carg^  sailing^  an- 

The  United  were  violated,  coog^ress  have  not  der  it.     In   the  memorable  case 

®'        said,  that  such  a  mofo4e</n«Wra/tfy  of  the  Nereide,  9  Cranch^  388., 

Tenbroek.     *^'^  Sri^®  ^uch  prolecHon :  Nor  it  was  contended  by  the  counsel 

could  they  have  said  so,  without  for  tho  captors,  that  this  stipula- 

confounding  all   the  distinctions  tion  in  the  Spanish  treaty,  taken 

between  right  and  wrong."    The  in  connexion  with    the    law  of 

Estern,    2  DcUL  36.     The  only  Spain,    necessarily    implied    the 

treaties  now  subsisting  between  converse  proposition,  that  enany^t 

the  United  States  and  foreign  pow-  thiptmake  enemy^t  goodie  which 

ers,  containing  the  stipulation  that  is  not  expressed  in  the  treaty, 

free  ships  shall  make  free  goods,  But  this  ai^uroent  was  overruled 

are  the  above  treaty  with  Spain,  by  the  court,  who  held  that  the 

that  of  ir82  with  the  Netherlands,  treaty  did  not  contain,  either  ex- 

(which,  it  is  presumed,  still  sub-  pressly  or  by  implication,  a  stipu- 

sists,  notwithstanding  the  changes  lation   that   enemy's  ships   shall 

in  the  political  situation  of  that  make  enemy's  goods.    Id.  418. 

country,)  and  the  treaties  with  the  See  Ward  on  the  Relative  RighU 

Barbary  states.    The  conventions  and   Duties    of  Belligerant  end 

between   the   latter  and    Chris-  J^eutral  Powers,  145. 
tian  powers  always   contain  the 


(common  law.) 

The  United  States  v.  Tenbroek. 

The  act  of  Congress  of  the  24th  July.  1813,  imposing  a  duty,  accor- 
ding to  (he  capacity  of  the  still,  on  all  stills  employed  in  distilling 
spirits  from  domestic  or  foreign  materials,  and  inflicting  a  penalty 
of  100  dollars,  and  double  duties,  for  using  any  still  or  stills,  or 
other  implements  in  distilling  spirituous  liquors  without  first  obtain- 
ing a  license,  as  required  by  the  act,  does  not  extend  to  the  recti- 
fication, or  purification,  of  spirits  already  distilled. 
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Error  to  the  circuit  court  for  the   district   of      1817. 
Pennsylvania.  ^^^^"^^^ . 

/  .  .The  United 

This  was  an  action  of  debt  commenced  in  the  states 
district  court  in  Pennsylvania,  by  the  United  States  Tenbroek* 
against  the  defendant  in  error,  to  recover  a  penalty 
alleged  to  have  been  incurred  for  using  a  still,  and 
distilling  spirituous  liquors,  without  having  a  license 
therefor,  as  required  by  an  act  of  congress  passed 
on  the  24th  of  July,  1813. 

This  act  imposes  a  duty,  according  to  the  capa- 
city of  the  still,  on  all  stills  employed  in  distilling 
spirits  from  domestic  or  foreign  materials,  and  inflicts 
a  penalty  of  140  dollars,  and  double  duties,  on  all 
persons  who,  after  the  first  day  of  Januar}'  then  en- 
suing, should  use  any  still,  or  stills,  or  other  imple- 
ments, in  distilling  spirituous  liquors,  without  having 
first  obtained  a  license,  as  required  by  the  provisions 
of  the  act.  For  every  license  the  act  imposes  a 
duty  of  nine  cents  for  each  gallon  of  the  capacity 
of  the  still  employed  in  distilling  spirits  from  do- 
mestic materials  for  the  term  of  two  weeks,  and  in 
proportion  for  a  longer  period.  And,  on  all  stills 
employed  in  distilling  spirits  from  foreign  materials, 
a  duty  of  25  cents  for  each  gallon  of  the  capacity 
of  the  still  for  the  time  of  one  month. 

To  the  declaration,  which  was  in  the  usual  form, 
the  defendant,  in  proper  person,  plead  nil  debcl^  on 
which  issue  was  joined.  It  was  proved  on  the  trial, 
and  admitted  by  the  defendant,  that  he  was  the  pro- 
prietor of  a  distillery  within  the  district  of  Penn- 
sylvania, which  he  used,  and  for  which  he  had  not 
taken  out  a  license,  agreeably  to  the  act  of  con- 

Vor..  IT.  I  i 


•   part  of  tbe  ^^o^  doBoeB  ^^  ^l,s. 

-^    iitted  from  dom*^^^  ^^Us.    ^^^^^^^  d\sU»ct 

Utter,  but  a  '^^;•^^^6e3^on  of  r^U^ot  a  part 

d-^"**^"  r^  ^^f  J-g  ^^^'  r  a  mere  purVfeca- 
vocations;  that  re     ^^^^^,.^„,  but  am  ^^ 

of  the  process  ol  ^^^^,es  from  ^       ^^  ^^^, 

^-«^^  Va^^^^^^^^Tttrneyf^^^ 

«^'*''  ""^X.'  act  of  «>'»n^bat  rectification  of 
penalty  of  the  fended,  that  .^^^^atioo 

The  co»rt  '*"!=  on  licenses  lo  d"" '"   ,     .lUl  » 
„„os  liq""-^-  °  of  disLUmg  sp«  ^al,  ot 

V»c  or  tor«S,  ^  ctop\opd  ^^^  „o 

That  1«»»*  '""'      .  b,  inteoao^nt.    1         .„,0on, 

-tC  to^^'er.  u  *«^f  ,^;,  lt,c.    The. 
Tl-rJa  Slate.  e«eP'«'> '°  'Ve  aetendant. 


OF  THE  UNITED  STATES.  251 

The  cause  was  removed  by  writ  of  error  to  the       1817. 
circuit  court,  when  the  judgment  of  the  district  «]^i^'^[J^JJ^ 
court  was  affirmed  with  costs.  sute« 

It  was  brought  before  this  court  by  writ  of  error,   Tcnbroek. 
and  submitted  on  the  observations  of  the  Attorney- 
General. 

The  Mtomey-General  now  contended,  for  the  March  igL 
United  States,  that  the  district  judge  ought  not  to 
have  permitted  witnesses  to  be  examined.  It  was 
no  case  for  the  application  of  the  maxim,  quitibet  in 
sua  arte  credendum  est.  If  the  witnesses  knew  no- 
thing of  the  subject,  their  testimony  could  not  en- 
lighten others.  If  they  did,  it  was  plain  that  their 
knowledge  was  derived  from  being  engaged  in  the 
same  line  of  business,  which  gave  them  an  interest 
in  the  construction  of  the  law.  In  the  case  of  the 
Cast-Plate  Glass  Company,'  Chief  Baron  Eyre  de- 
clares that,  in  explaining  an  act  of  parliament,  no 
evidence  should  be  admitted ;  for  that  would  be  to 
make  it  a  question  of  fact,  in  place  of  a  question 
of  law.  The  judge  alone  must  direct  the  jury  on 
the  point  of  law.  In  doing  this,  he  must  form  his 
judgment  of  the  meaning  of  the  legislature,  in  the 
same  manner  as  il  the  case  had  come  before  him  by 
demurrer,  where  no  evidence  can  be  allowed.  On 
demurrer,  a  judge  may  well  inform  himself,  from  dic- 
tionaries or  books,  on  the  particular  subject  concern- 
ing the  meaning  of  any  word.    Yet,  if  he  does  so  at 

a  Andr,  40. 
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1817,      Nisi  Prius,  and  shows  them  to  the  jury,  they  are  not 
>^"^^7^^,  to  be  considered  as  evidence,  but  only  as  the  c^rounds 

The  Uniiea  .  .... 

sutc8.  on  which  he  has  formed  his  opinion,  in  the  same  man* 
Tenbroek.  ^^^  ^^  '^  ^^^  ^^^^  ^0  cite  authorities  for  the  point  of  law 
he  lays  down.' The  single  question,  in  the  present  case, 
was,  whether  a  person,  using  a  still  for  the  purpose  of 
irectifying  spirits,  is  within  its  true  meaning.  It  is 
necessary  to  remark,  that  the  duty  under  this  act, 
was  not  upon  the  quantity  of  liquor  distilled,  nor  up- 
on its  removal.  This,  indeed,  had  been  the  case 
with  some  parts,  and  at  other  times,  with  this  part 
of  our  excise  system  But  under  the  present  act, 
the  duty  was  upon  the  implement,  or  still  itself.  To 
speak  the  language  of  the  debates,  it  was  upon  th<$ 
capacity,  not  the  gallon ;  a  distinction  materially  rel&v 
vant  to  a  right  understanding  of  the  point  in  con- 
troversy. By  the  first  section  of  the  act,  a  license 
is  required  to  be  taken  out  for  all  stills  used  for  the 
purpose  of  distilling  spirituous  liquors.  Nociception 
is  made  as  to  any  particular  kind  of  still.  The  term, 
spii'ituous  liquors,  is  so  comprehensive,  that  it  must 
necessarily  include  all  liquors  that  contain  spirits, 
without  an}'  reference  to  the  proportion  or  quantity 
which  they  may  contain.  By  the  second  section,  a 
pertain  amount  of  duty  is  laid  on  stills  employed  in 
distilling  spirits  from  domestic  materials,  and  a  dif- 
ferent amount  on  those  that  work  on  foreign  mate^ 
rials.  It  is  evident,  that  no  intention  existed  to  de- 
fine what  was  meant  by  materials,  but  barely  to  dis- 
criminate between  foreign  and  domestic,  with  a  view 
to  uiakc  the  duty  lighter  on  spirits  produced  from 


»  1 
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the  latter  than  on  the  former,  according  to  the      i8i7. 
common   policy   of  our  legislation.      Two   points  »^lJ^*^[J^iJ^ 
will   be  made  for  the   United   States.      1.    That      states 
spirits   are   the  materials  upon   which  rect^catian  Tenbxotk. 
operates.      2.    That  rectification   is   a   branch   of 
the  process  of  distilling.       The  first   point  is  so 
plain,  that  the  defendant  himself  must  admit  it.  The 
second  alone  opens  a  door  to  argument.     The  ques- 
tion lies  out  of  the  ordinary  track  of  legal  discussion. 
To  understand  it,  we  must  have  recourse  to  books 
of  art.     It  is  these  which  will  best  fix  the  true  mean- 
ing of  the  terms  distillation  and  rectification.     We 
shall  then  be  enabled  to  determine,  if  there  be  any^ 
the  difierence  between  them.      Doctor  Black,  in 
his  elements  of  chemistry,  after  speaking  of  fer- 
mentation, says,  ^^  The  spirit  is  separated  more  or 
less  perfectly  from  these  substances  hj  distiUation^  it 
being  more  volatile  than  most  of  them,  especially  the 
acid,  mucilaginous  and  colouring  matter.   The  water 
is  but  imperfectly  separated  at  first,  on  account  of 
the  small  difierenee  of  volatility  between  it  and  the 
spirit.    To  reduce  the  spirit  to  a  state  of  purity,  we 
must  perform  several  other  operations,  such  as  dis- 
tilling it  again  once  or  twice  with  a  gentle  heat, 
which  is  called  rectifying.     By  this  we  separate  the 
greater  part  of  the  water  which  had  come  over  in 
ihe  first  distillation."*  Fourcroy,  in  his  elements/  de- 
fines   rectification   to   be,  "  a  second  distillation^   in 
which  substances  are  purified,  by  their  most  volatile 
parts  being  raised  by  heat  carefully  managed.    The 

t  Biack*$  ChtmUtry,  loL  3.  p.  24.  c  Vol.  1.  p.  17* 
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1817.  Attorney-General  next  referred  to  Hall's  distillcrt 
^^^^^^^^^  (which,  he  said,  was  agreed  to  be  a  very  accurate 
States,  work  upon  this  subject,)  and  to  the  Encyclopiedia, 
Tenbroek.  where  the  definitions  were  substantially  the  same  as 
in  Black  and  Fourcroy.  Even  the  common  dictiona- 
ries o/  the  language,  he  said,  defined  rectification  to 
be  the  act  of  **  improving  by  repeated  disttlhuions.^ 
The  point  appearing  to  stand  thus  upon  the  score  df 
authority,  it  was  next  to  be  inquired  how  it  stood 
upon  that  of  reason.  The  duty,  as  the  law  so  plain- 
ly makes  known,  is  laid,  in  the  broadest  manner, 
upon  all  stills  used  for  distilling  spirituous  liquors. 
It  is  neither  graduated  by  the  strength  of  the  spirits 
produced,  nor  by  the  simplicity  or  complexity  of  the 
manufacture.  The  first  process  in  distillation  is  un«> 
derstood  to  be,  that  in  which  the  wash  is  put  into 
the  still.  From  this  low  wines  are  drawn,  or  spirits 
of  an  inferior  quality.  From  a  case  in  Anstruther, 
558.,  it  would  seem  that  in  England,  the  first  duty 
attaches  on  the  wash  before  distillation.  For  a  still 
employed  in  the  first  process,  it  was  on  all  hands  ad- 
mitted, that  a  license  must  be  taken  out.  The  infe- 
rior spirits  so  drawn  do  not  constitute  marketable 
spirits.  A  second  process  is  then  used.  This  con- 
sists, for  the  most  part,  in  putting  them  into  a  small- 
er still  called  a  doubler.  From  the  doubler  they 
come  out,  having  the  quality  of  common  marketable 
spirits.  A  license  ought  surely  to  be  taken  out  for 
a  still  so  employed,  call  it  a  doubler  or  by  any  other 
name.  But  the  original  matter,  or  material,  is  here 
clearly  out  of  view,  for  it  went  into  the  first  still. 
Nothing  but  the  spirits  extracted  from  it  were  car- 
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ried  over  to  the  doubler.  Does  not  this  then  estab-  iai7. 
lish  the  pointy  that  inferior  spirits  may  become  domeS'  ^^^^"^^^ 
tic  materials  under  the  act  ?  It  cannot,  with  any  show  Statei 
of  reason,  be  pretended  that  they  have  lost  the  pro-  Tenbroek. 
perties  of  matter  merely  by  being  separated  from 
substances  with  which  they  were  primarily  combi- 
ned. Between  the  derivatives  of  matter  and  mate- 
rials, it  would  be  strange  indeed  to  attempt  any  dis- 
tinction, as  applicable  to  the  case  under  considera- 
tion. The  spirits  extracted  by  the  doubler  are  un- 
derstood to  be  generally  about  proof.  For  various 
purposes  it  is  necessary  to  increase  their  strength. 
This  is  effected  by  a  third  or  fourth  distillation  ge- 
nerally, though  not  necessarily,  in  the  same  stills.  By 
this  process,  not  only  is  the  strength  raised,  but  the 
purity  is  increased.  Now,  in  what,  may  it  be  asked, 
does  this  operation  differ  from  the  second  process  in 
the  doubler  ?  Spirits  of  an  inferior  strength  are  the 
materiab  of  distillation  in  the  one  case  and  in  the 
other.  The  last,  and  any  similar  subsequent  opera- 
tions, may  be  called  rectifications.  But  they  arc  dis- 
tillations too.  They  impart  to  the  spirits  more 
strength  as  well  as  more  purity.  It  is  just  so 
with  the  second  process  in  the  doubler.  It  may, 
perhaps,  be  said,  that  these  subsequent  proces* 
ses  are  all  carried  on  by  the  rectifier^  on  spirits 
previously  distilled.  That  it  is  done  merely  to  fit 
them  for  combination  with  other  materials  of  which 
mixtures  are  made  by  persons  not  distillers,  and  that 
in  such  process  extraneous  matter  is  often  introduced 
with  a  view  to  greater  purity.  To  this  it  may  be 
tinswered,  first,  that  these  processes  in  nowise  de* 
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1817.  stroy  the  character  of  distillation,  as  they  do  not 
,^^"jr?J^  necessarily  prevent  an  augmentation  in  the  strength 

states  of  spirits.  And,  secondly,  that  the  introduction  pf 
TsDbroek.  extraneous  matter  is  not  confined  to  the  higher  pro- 
cess  of  distillation,  as  water,  charcoal,  and  other  in- 
gredients, are  not  unfrequently  used  in  the  process 
by  which  low  wines  are  converted  into  proof  spirits. 
Suppose  a  patent  to  be  taken  out  for  carrying  on  the 
original  process  as  well  as  rectification  in  the  samt 
still?  how  can  the  duty  be  made  to  attach  even  in 
the  case  of  the  doubter,  except  on  the  hypothesis 
assumed  for  the  United  States.  It  would  be  diffi- 
cult, if  not  impracticable,  to  fall  upon  any  other 
mode.  Again ;  the  duty  on  stills  is  properly  con- 
sidered as  a  commutation  for  that  which  might  have 
been  laid  upon  the  liquor.  Is  it  not,  therefore,  ad 
just  that  the  duty  should  be  paid  upon  the  still  when 
used  to  produce  rectified  spirits^  as  when  it  is  used  to 
produce  any  other  kind  of  spirits  ?  The  English  sta- 
tutes in  part  materia  will  be  found  to  countenance  the 
doctrine  contended  for  on  the  part  of  the  United 
States;  particularly  that  of  2.  Geo.  HI.  ch.  5.  from  the 
12th  section  of  which  it  appears,  that  the  rectifier  who 
distils  spirits  and  the  common  distiller,  are  consider- 
ed the  same.  Several  of  the  other  sections  would 
also  show  that  rectification  and  distillation,  when  an 
increase  of  strengtli  was  the  object,  were  used  as 
equivalent  terms.  The  system,  in  England,  contem- 
plated the  laying  of  a  duty  first  on  the  low  wines, 
and  then  on  the  spirits  distilled  from  them.  So  con- 
gress, with  like  equity,  may  have  intended  to  impose 
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a  duty  first  upon  the  still  when  used  in  the  original       isiT. 
manufacture  of  spirits,  and  aorain  on  its  use  in  the  J^T^T^, 

r     ^    '  o  The   united 

manufacture  of  spirits  of  a  higher  proof.     So  lar  is      Staiea 
such  a  principle  from  being  at  all  repugnant  to  the    Tenbrock. 
general  theory  of  American  taxation,  that  it  is  sanc- 
tioned by  the  whole  analogy  of  our  impost  revenue. 
Thus  under  the  present  tariff,  iron  in  bars,  iion  in 
sheets^  and  iron  in  bolts,  is  each  charged  with  a  dif- 
ferent  duty.     Leather  in  different  forms,  as  in  boots, 
saddles,  caps,  slippers,  pays  differently.     The  duty 
levied  upon  imported  spirits  is  graduated  according 
to  the  degree  of  proof.     Brown  sugars,  white  sugars, 
lump  sugars,  powdered  sugars,  are  all  subject  t6 
different  rates.     Tobacco,  under  its  different  forms 
of  manufacture,  is  chargeable  with  different  duties, 
and  the  list  might  easily,  if  it  were  necessary,  be  ex- 
tended.    Other  nations  have  reiined  somewhat  more 
upon  the  principle.     Mr.  Brougham,  in  his  Colonial 
Policy,  mentions,  that  there  was  once  a  particular 
sauce  for  fish  used  in  Holland  which  was  made  to 
pay  no  less  than  thirty  different  duties  of  excise ! 
a  provident  decree  against  the  luxury  of  the  palate, 
among  a  people  as  renowned  for  frugality  as  riches. 
Yet  it  may  be  that  this  sauce  was  a  less  noxious  su- 
perfluity than  the  liquor  of  the  still.     Revenue  laws 
are  to  be  construed  and  applied  with   great  exact- 
ness.    They  are   framed  for  the  security  of  great 
national  interests,  and  the  effect  of  such  laws,  found- 
ed on  considerations  of  public  policy,  is  not  to  be 
weakened  by  a  minute  tenderness  to  hardships,  real 
or  supposed,  in  particular  instances.     It  is  also  a 
Vol..  n.  Kk 
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1817.      good  rule,  where  doubts  exist  in  a  revenue  case,  te 
"""^yr^  ,  lean  in  favour  of  the  revenue,** 

The   United 
States 

Tenbroek         ^^'  "^"^^'^^  DuvALL  delivered  the  opinion  of  the 
MarcU  15th.  court,and  after  stating  the  facts,  proceeded  as  follows: 

The  court,  in  considering  this  question,  must  be 
governed  bj  the  language  of  the  act  of  congress  of 
the  24th  July,  1813.  Bj  this  act,  a  specific  duty  is 
laid  on  licenses  to  stills,  employed  in  distilling  spirit- 
uous liquors  from  domestic  or  foreign  materials,  and  a 
penalty  is  inflicted  for  distilling  without  a  license. 

The  distillation  of  spirituous  liquors  is  performed 
by  a  double  process:  by  the  application  of  heat  to 
a  still  containing  the  material.  The  product  of  the 
first  process,  after  running  through  the  still,  is  com- 
monly called  low  wines^  or  singlings ;  the  low  wines  un- 
dergo  a  second  process  of  distillation,  by  which 
spirits  are  produced  :  they  are  to  be  proof  of  the  first, 
second,  third,  or  fourth  degree,  as  defined  and  re- 
quired by  law.  These  are  marketable;  and  here 
the  process  ends.  The  material  from  which  the 
spirits  are  extracted,  appears  to  be  the  object  of  the 
law.  The  rectification  or  purification  of  spirits,  after 
their  distillation  has  been  complete,  in  order  to  fit 
them  for  certain  purposes  of  combination  with  other 
materials,  is  no  part  of  the  process  of  distillatibn, 
and  is  not  a  breach  of  the  provisions  of  the  act  of 
congress.  The  distillation  of  spirits,  and  the  rectifi- 
cation of  them  after  they  are  distilled,  appear  to  be 
distinct  and  separate  acts.     No  duty  is  specifically 

d  The  Bettj  Cathcart,  1.  Rob,  220.      1.  B/.  Com,  324.  (Christian's 
edit.) 
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laid  by  lanr  on  the  rectification  of  spirits,  nor  does  it 
appear  that  any  was  contemplated ;  and,  if  the  pro- 
cess is  confined  to  the  rectification  of  spirits  already 
distilled,  no  penalty  is  incurred^  although  a  license  is 
not  previously  obtained.  It  was  evidently  the  inten- 
tion of  the  legislature  to  exact  one  duty  only  on  the 
distillation  of  spirits. 

It  is  the  opinion  of  this  court,  that  there  is  no  er- 
ror in  the  judgment  of  the  circuit  court. 

This  opinion  is  given  on  the  request  of  the  Attor- 
ney-General ;  it  being  probable  that  the  same  ques- 
tion may  frequently  occur.  But,  as  this  cause  is 
improperly  brought  before  this  court  by  writ  of  er- 
ror, havinor  been  first  carried  from  the  district  to 
the  circuit  court  by  the  same  process,  it  is  dismissed.' 


259 


1817. 


Writ  of  error  dismissed. 

a  Vide  7  Cranck,  108.      The  does  not  lie  to  carry  to  the  su- 

United  States  v.  Goodwin.     lb.  preme  court  a  civil  cause  which 

SSr.     The  United  States  ▼.  Gor-  has  been  carried  from  the  district 

don  ei  aL  ;  in  which  cases  it  was  court  by  writ  of  error, 
determined,  that  a  writ  of  error 


J.  C.  F.  Chirac  v.  the  Lessee  of  A.  F.  Chirac  et.  aL 


J.  B.C.,  a  native  of  France,  mig^rated  into  the  United  States  in  1793, 
and  became  domiciled  in  Maryland.  On  the  42d  September,  1795, 
be  took  the  oaths  of  citizenship  according  to  an  act  of  Assembly 
of  Maryland,  passed  in  1779,  and  the  next  day  received  a  convey- 
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atice  in  fee  of  lands  in  that  State.  On  the  6th  July,  1798,  he  wt^t 
naturalized  under  the  laws  of  \he  United  States ;  and,  in  July, 
lT99y  died  intestate,  leaving  no  legitimate  relations,  other  than  the 
plaintiffs  in  ejectment,  who  were  natives  and  residents  of  France. 
Upon  the  8upi>osition  that  the  lands  were  escbea table,  the  state  of 
Miirylaml  cod vc jed  them  to  his  natural  son  J.  C  F.  C,  with  a  sa- 
ving of  the  right?  of  all  persons  claiming  by  devise  or  descent  from 
the  intestate ;  under  which  grant,  J  C  F.  C.  took  possession  of 
the  lands,  and  remained  in  possession  until  the  ejectment  was 
larought.  In  March,  1809,  the  defendants  in  error,  the  heirs  at  law 
of  J.  B.  C-,  French  subjects,  brought  an  action  of  ejectment  for  the 
lands  in  question ;  and,  in  May  1B15,  obtained  a  verdict  in  their 
favour,  and  a  judgment  thereon,  wliich  was  affirmed. 

It  was  held,  that  the  power  of  naturalization  is  exclusively  in  conr 
c;rc«s  ;  but  that  the  treaty  of  amity  and  commerce  between  tbe 
United  States  and  France,  of  1778,  art.  11,  enabled  the  subjects  of 
France  to  purchase  and  bold  lands  in  the  United  States. 

Qutcrey  W)iat  was  the  effect  of  this  treaty  under  tbe  Cppfedera^- 
tion  ? 

J.  B.  C.  having  died,  seized  in  (be  of  the  lands  in  question ;  bis  betn 
being  French  subjects ;  the  treaty  of  1778  having  been  abrogated 
and  the  act  of  Maryland,  of  1739,  permitting  the  lands  of  a  French 
subject,  who  had  become  a  citizen  of  Maryland,  dying  intestate, 
to  descend  on  the  next  of  kin  being  non-naturalized  Frenclimen, 
with  a  proviso  vesting  the  land  in  the  State,  if  the  French  heirs 
should  not,  within  ten  years,  become  resident  citizens  of  the  State, 
or  convey  the  lands  to  a  citizen  :  it  was  determined,  tliat  the  tim« 
for  the  performance  of  this  condition  having  expired  before  the  ac- 
tion was  brouj^ht,  the  estate  was  terminated,  unless  supported  iu 
some  other  manner  than  by  the  act  of  Maryland. 

But  \\ie  convention  of  1600,  between  the  United  Slates  and  France, 
enabling  tlie  people  of  one  country  holdmg  lands  in  the  other,  to 
dispose  of  the  same  by  testament,  or  otherwise,  and  to  inherit  lands 
in  the  respective  countries  without  being  obliged  to  obtain  letters 
of  nalJinilization;  it  wa!»  hold  that  it  rendered  the  performance  of 
this  condition  a  useless  formality,  and  that  the  conventional  rii{o 
applied  equally  to  the  case  of  those  who  took  by  descent,  under 
the  act.  as  to  those  who  acquired  by  purchase,  without  its  aid. 

The  further  stipulation  in  the  convention  "•  that  in  ca?e  the  laws  of 
either  of  the  two  states  should  restrain  strangers  from  the  exercise 
of  the  rights  of  property  with  respect  to  real  estate,  such  real  es- 
tate may  be  sold,  or  otherwise  disposed  of,  to  citizens  or  iuhabitants 
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•f  the  country  where  it  may  be/'  was  held  oot  to  affect  the  rights  1017 
of  a  French  subject  who  takes,  or  holds,  by  the  convention,  so  as 
to  deprive  him  of  the  power  of  selling  to  citizens  of  this  country ; 
and  was  held  to  give  to  a  French  subject,  who  had  acquired  lands 
by  descent,  or  devise,  (and,  perhaps,  in  any  other  manner,}  the 
right,  during  life,  to  sell,  or  otherwise  dispose  thereof,  if  lying  in  a 
state  where  lands  purchased  by  an  alien,  generally,  would  be  im- 
mediately escheatable. 
Xllhougfa  the  convention  of  1800  has  expired  by  its  own  limitatioo, 
it  was  determined  that  the  instant  the  descent  was  cast  on  a  French 
subject  during  its  continuance  his  rights  became  complete  under 
it,  and  could  not  be  affected  by  its  subsequent  ^piration. 

Error  to  the  circuit  court  for  the  district  of  Ma- 
ryland. 

John  Baptiste  Chirac,  a  native  of  France,  migra- 
ted into  the  United  States,  in  the  year  1793,  and 
settled  in  Maryland.  On  the  22d  of  September, 
1795,  he  took  the  oaths  of  citizenship,  according  to 
the  form  prescribed  by  an  act  of  Assembly  of  the 
state  of  Maryland,  passed  in  the  year  1779,  and  the 
next  day  received  a  conveyance  in  fee  of  land  lying 
>vithin  that  state. 

On  the  6th  of  July,  1798,  he  was  naturalized  a^ 
prescribed  by  the  laws  of  the  United  States;  and, 
in  July,  1799,  he  died  intestate,  leaving  no  legiti- 
mate relations  other  than  the  plaintiffs,  who  are  nar 
tiycs  and  residents  of  France. 

Supposing  the  lands  of  which  he  died  seized  to 
be  escheatable,  the  state  of  Maryland  conveyed  them 
to  John  Charles  Francis  Chirac,  his  natural  son, 
with  a  saving  of  the  rights  of  all  persons  claiming 
by  devise  or  descent  from  the  intestate.  Under  this 
act,  John  Charles  Francis  Chirac  took  possession  of 
the  land  of  his  father,  and  has  remained  in  posses- 
sion ever  since. 
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Chirac 

V. 

Chirac* 


In  March,  1809,  the  defendants  In  error,  who  are 
the  heirs  at  law  of  John  Baptiste  Chirac,  and  subjects 
of  the  king  of  France,  brought  their  ejectment  for 
the  land  of  which  their  ancestor  died  seised ;  and 
in  May,  1815,  under  the  instruction  of  the  court,  to 
which  exceptions  were  taken,  obtained  a  verdict  in 
their  favour,  on  which  a  judgment  was  rendered ; 
which  judgment  is  now  before  the  court  on  a  writ 
of  error* 

The  act  of  Assembly  of  the  state  of  Maryland, 
on  the  construction  of  which  the  cause  mainly  turned, 
was  passed  in  ]780,  and  is  entitled  ^^  An  act  to  de- 
clare and  ascertain  the  privileges  of  the  subjects  of 
France  residinor  within  this  state."     The  Ist  sec- 
tion  gives  to  French  subjects  the  capacity  of  hold- 
ing lands  within   the  state,   on  certain   conditions. 
The  2d  section  gives  to  those  subjects  who  may  be 
resident  in  the  state,  all  the  rights  of  free  citizens 
thereof.     The  3d  section  contains  a  proviso  restrict- 
ing and  limiting  the  privileges  granted  by  the  act, 
and  declaring  that  nothing  therein  contained  **  shall 
be  construed   to   grant  to  those  who  shall  continue 
subjects  of  his  most  christian  majesty, and  not  qualify 
themselves  as  citizens  of  this  state,  any  right  to  pur- 
chase or  hold   lands,  or  real  estate,  but  for  their  re- 
spective lives,  or  for  years."     The  4ih  section  enacts, 
that  if  any  French  subject  who  shall  become  a  citi- 
zen of  Maryland  *^  shall   die   intestate,  the  natural 
kindred  of  such  decedent,  whether  residins:  in  France 
or  elsewhere,  shall  inherit  his  or  her  real  estate,  in 
like  manner  as  if  such  decedent,  and   his  kindred, 
were  the  citizens  of  this  state,"  with  a  proviso,  that 
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whenever  any  French  subject  ehall,  by  virtue  of  the  iai7. 
act,  become  seised  in  fee  of  any  real  estate,  his  or 
her  estate,  ^^  after  the  term  of  ten  years  be  expired, 
shall  vest  in  the  state,  unless  the  person  seised  of 
the  same,  shall,  wittiin  that  time,  either  come  and 
settle  in,  and  become  a  citizen  of  this  state,  or  enfeofT 
thereof,  some  citizen  of  this  or  some  other  of  the 
United  States  of  America/' 

Mr.  Harper^  for  the  plaintiff  in  error,  and  the  de-  Maich  3d. 
fendant  in  the  court  below.  I.  The  act  of  congress 
abrogating  the  French  treaties,  in  consequence  of 
the  non-fulfilment  of  their  stipulations  by  France, 
and  the  second  article  of  the  convention  of  1800, 
stipulating  for  farther  negotiation  respecting  the 
claims  of  the  United  States  for  indemnities,  and  re- 
specting the  revival  of  the  treaties,  drew  after  them 
a  virtual  repeal  of  the  act  of  Maryland  of  1780; 
that  act  being  founded  on  the  reciprocity  stipulated 
by  the  treaties.  The  intervention  of  the  local  le- 
gislatures was  deemed  necessary  to  carry  into 
effect  treaties  made  by  the  national  government 
under  the  confederation.  The  legislature  of  Mary- 
land understood  it  to  have  been  so,  for  their  act  is  not 
a  literal  transcript  of  the  treaty  of  1778;  it  limits 
and  controls  the  reciprocity  stipulated  by  the  treaty. 
As  nobody  at  that  period  could  conceive  the  possibi- 
lity that  we  should  ever  cease  to  maintain  the  rela- 
tions of  friendship  and  alliance  with  France,  no  time 
for  the  duration  of  the  act  was  limited ;  but  when 
the  treaty  was  annulled  the  act  fell  with  it.  Conse- 
quently, the  heirs  of  John  Baptiste  Chirac  had  no 
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1817.  inheritable  quality.  2.  He  acquired  no  capacity  ta 
hold  by  his  naturalization  under  the  local  law,  smce^ 
by  the  constitution,  congress  alone  has  the  power 
of  prescribing  uniform  rules  of  naturalization ;  and 
the  act  of  Maryland  is  a  general  naturalization  laW| 
not  a  special  act  authorizing  aliens  to  hold  lands,  or 
conferring  other  particular  privileges.  If  the  states 
could  make  such  a  law,  the  constitution  of  the  Uni- 
ted States  would  be  completely  evaded ;  as  the 
citizens  of  one  state  are  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  every  other  state.  3« 
The  heirs  of  John  Baptiste  Chirac  have  not  con- 
formed to  the  provisions  of  the  act  of  Maryland  by 
6cttlir)g  in  the  state  and  becoming  citizens,  nor  by 
enfeoffing  some  person  of  the  lands  within  ten  years 
from  the  time  when  they  became  seised ;  and,  con- 
sequently, their  right  was  gone  before  the  ejectment 
was  brought.  The  term  seisin  in  the  act  means, 
not  a  seisin  in  fact^  a  pedis  possession  but  a  legal 
seisin ;  and  the  ten  years'  limitation  begins  to  nin 
after  the  seisin  in  law.  The  technical  word  enfeoffs 
as  here  used,  merely  refers  to  the  alienation  of  the 
land,  which  may  be  by  bargain  and  sale,  or  any  other 
usual  mode  of  conveyance  known  in  the  state ;  and 
it  was  not  necessary  that  they  should  come  into  the 
state  in  order  to  execute  any  of  these  conveyances, 
or  even  to  make  a  feoffment. 

Mr.  Winder  and  Mr.  Mercer ^  contra.  1.  The 
constitution  of  the  United  States,  and  the  laws  made 
under  it,  do  not,  ipso  jure^  repeal  a  state  law  relative 
to  the  same  matter,  b.it  only  annul  such  parts  of  the 
latter  as  are  inconsistent  with  the  former.     The  re- 
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>pcctive  states  still  preserve  the  right  of  making  na-  1817. 
turalization  laws,  giving  certain  civil  rights  to  fo- 
reigners, whhout  conferring  universal  political  citi- 
zenship. 2.  The  act  of  Maryland  was  not  founded 
on  the  treaty  merely;  the  legislature  had  other  ob- 
jects of  policy  in  view  than  a  mere  compliance  with 
the  stipulations  of  the  treaty ;  the  continuance  of  the 
act  was  wholly  independent  of  the  treaty.  It  is  a 
part  of  the  code  of  Maryland,  abstracted  from  the 
treaty,  and  would  exist  with  or  without  the  treaty. 
It  consequently  remained  in  full  force  and  vigour 
notwithstanding  the  abrogation  of  the  French  trea- 
ties in  1798.  The  time  of  limitation  contained  in 
the  act,  within  which  the  party  is  obliged  to  come 
and  reside  in  the  state,  or  to  enfeoff  a  citizen,  does 
not  refer  to  a  mere  seisin  in  law.  The  term  "  seised,'^ 
if  unconnected  with  other  expressions,  qualifying 
its  import,  might,  indeed,  imply  a  legal  seisin 
only;  but  with  the  injunction  to  ** enfeoff,"  it  neces-^ 
sarily  imports  a  seisin  in  fact^  because  such  a  seisin 
is  necessary  to  enable  the  party  to  make  a  feoffment. 
4.  But  the  convention  of  1800,  which  was  con- 
cluded whilst  the  defendant  in  error  held  an  estate 
in  fee  simple  under  the  act  of  Maryland,  deteimina- 
ble  by  their  failure  to  comply  with  one  of  the  alter- 
native conditions  contained  in  that  act,  is  conclusive 
of  this  cause.  That  convention  enables  the  citizens 
of  both  countries  to  dispose,  by  testament,  donation, 
or  otherwise,  of  their  property,  whether  real  or  per- 
sonal, situate  in  the  territories  of  either,  to  whomsth 
ever  they  please :  and  to  succeed  as  heirs  ab  intesiaio^ 

Vol.  II.  L  ! 
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1817.       without  being  naturalized/     The  first  clause  of  the 
*^^J^^'^^^  article  gives  a  new  power  to  dispose  of  property 
held  bj  citizens  of  either  country  in  the  dominions 
of  the  other,  viz.  the  power  to  dispose  by  testament^ 
or  in  any  other  manner.    It,  of  course,  repeals  so 
much  of  the  act  of  Maryland  as  restricts  the  power 
of  disposing  to  the  mode  of  feoffment  only ;  and  not 
only  does  not  prescribe  any  period  of  time  within' 
which  it  is  to  be  done,  but  necessarily  gives  the  life- 
time of  the  party,  since  it  allows  a  disposition  by 
last  will  and  testament,  which  can  only  take  effect 
after  the  death  of  the  party.     The  second  clause 
places  the  citizens  of  both  countries  in  the  same  pre- 
dicament as  to  inheritances  as  if  they  were  natural- 
ized.    The  defendants  in- error  were,  by  the  laws  of 
the  state,  heirs  to  Jolm  Baptisto  Chirac,  subject  to 
a  liability  to  have  their  estate  defeated  unless  they 
became  naturalized.     Tiiis  clause  superceded  the 
necessity   of  naturalization,  or,     ai  p  ,  naturalized 
them  for  this  particular  purpose.     1  ne  further  sti- 
pulation "  that  in  case  the  laws  of  either  of  the  two 
states  should  restrain  strangers  from  the  exercise  of 
the  rights  of  property  with  respect  to  real  estate, 
such  real  estate  may  be  sold,  or  otherwise  disposed 
of,  to  citizens  or  inhabitants  of  the  country  where  it 
may  be,"  can  only  refer  to  the  laws  made   by  the 
two  contracting  parties,  i.  c.  France  and  the  United 
States  ;  not  any  particular  state  of  our  .domestic  con- 
federacy: for  the  states  of  the  union,  as  separate 
^nd    independent   sovereignties   are   not   included. 

<»  Art  7tb.  / 
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No  act  of  theirs  could  affect  the  convention.  It  is  1817. 
to  them  the  supreme  law;  and  no  state  law  incom- 
patible with  it  can  be  valid :  therefore,  that  part  of 
the  act  of  Maryland  which  prescribes  only  one 
mode  of  disposing  of  real  property  belonging  to 
Frenchmen,  is  void.  The  treaty  secures  the  right 
to  dispose  of  it  in  any  mode. 

Mr.  JSlartin^  in  reply.  1.  It  is  a  general  rule 
adopted  by  sovereign  states,  that  the  real  property 
within  their  dominions  should  not  be  owned  by 
aliens;  not  that  this  universal  rule  is  considered  as 
a  deprival  of  property,  the  suiTering  a  penalty,  or 
the  incurring:  of  a  forfeiture,  but  as  an  absolute  dis- 
ability  to  acquire,  to  hold,  and  to  enjoy  the  proper- 
ty, founded  upon  reasons  of  public  policy.^  The 
act  of  Maryland  merely  dispenses  with  this  rule  to 
a  certain  extent,  and  upon  certain  conditions:  it  does 
not  inflict  any  penalty  or  forfeiture  on  the  kindred  of 
the  decedent;  nor  create  in  them  any  disabilities; 
nor  deprive  them  of  any  property ;  nor  infringe  any 
of  their  rights  whatsoever.  Consequently,  they 
must  show  that  they  have  strictly  complied  with 
the  terms  on  which  this  boon  has  been  granted.  2. 
The  moment  the  French  subject,  on  whom  the  act 
confers  a  capacity  to  hold,  dies,  his  kindred  inherit ; 
and  the  moment  the  kindred  inherit,  they  become 
seised  in  fee ;  and  the  moment  they  become  seised 
in  fee,  the  time  of  limitation  begins  to  run,  within 

6  1  Bac.  Ahr.  Alien.  LeUer  c.  132.     InJ\/'olis,  Parker,  144.    5 
Brawn^s  Pari.  Cas,  91.     The  Attoroej  -GeDcral  r.  Dupleuis. 


268  CASES  IN  THE  SUPREME  COURT 

1817.      which  they  must  either  come  and  settle  in  the  state, 
^"^T^r^   &c.,  or  enfeoff  a  citizen.     The  policy  of  the  legisla- 
y-         ture  in  prescribing  this  limitation  was,  that  not  more 
than  ten  years  should  elapse  from  the  decease  of 
the  French  proprietor,  before  the  lands  should  again 
be  held  and  owned  by  a  citizen,  whose  interest  it 
might  be  to  cultivate  and  improve  the  same  for  the 
benefit  of  the  community.     It  was,  therefore,  per- 
fectly immaterial  by  what  technical  mode  of  convey- 
ance the  property  should  be  conveyed,  and  whether 
the  seisin  of  the  heirs  should  be  a  seisin  in  fact,  or  a 
legal  seisin.     The  conveyance  might  be  by  any  suf- 
ficient deed;  and  even  h  feoffment  might  be  made  by 
an   attorney,   without  obtaining  actual   possession. 
3.  The  stipulation  in  the  convention  of  1800  doea 
not,  of  itself,  give  to  French  citizens  property  which 
they  had  not  before,  nor  enlarge  or  alter  their  es- 
tates in  the  lands  held  by  them.     They  must  have 
been  legally  entitled  to  property  when  the  convention 
took  place,  or  must  have  legally  acquired  it  after^ 
wards.     The  ancestor  of  the  defendants  in  error  had 
in  his  lifetime  a  fee  simple,  and  died  seised  thereof^ 
but  of  this  estate  he  was  seised,  not  as  a  French 
citizen,  but  as  a  citizen  of  Maiyland ;  and  upon  his 
death  his  heirs,  being  aliens,  could  have  had  no  legal 
claim  to  the  property,  and  it  would  have  escheated 
to  the  state,  had  it  not  been  for  the  act  of  Maryland. 
Under  that  act  they  became  seised  of  an  estate  in 
fee  simple,  but  conditional  and  liable  to  be  defeated, 
unless  they   complied    with   the   terms  of  the   act 
Had  they,  within  the  ten  years,  become  citizens  of 
the  state,  they  would  not  have  wanted  the  protec- 
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tion  of  the  treaty,  for  their  property  would  have  1817. 
been  protected  as  that  of  citizens.  Had  they,  with- 
in the  same  time,  enfeoffed  a  citizen,  the  estate  would 
have  vested  in  him^  and  the  protection  of  the  treaty 
would  have  been  equally  superfluous.  As  the  heirs 
performed  neither  the  one  nor  the  other  of  these  aU 
temative  conditions,  their  estate  was  defeated  at  the 
expiration  of  the  term  of  ten  years,  and  became 
vested  in  the  state.  From  that  time  the  defendants 
in  error  have  not  been  seised  of  any  estate  to  be 
operated  on  by  the  convention ;  and,  consequently, 
it  can  give  them  no  right  to  recover  the  lands 
either  from  the  state,  or  from  the  plaintiff  in  error, 
who  claims  under  the  state. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  March  litlu 
of  the  court 

The  first  point  made  by  the  plaintiff  in  error  is, 
that  the  estate  of  which  John  Baptiste  Chirac  died 
seised  was,  in  his  lifetime,  escheatable,  because  it 
was  acquired  before  he  became  a  citizen  of  the 
United  States ;  the  law  of  the  state  of  Maryland, 
according  to  which  he  took  the  oaths  of  citizenship, 
being  virtually  repealed  by  the  constitution  of  the 
United  States,  and  the  act  of  naturalization  enacted 
by  congress. 

That  the  power  of  naturalization  is  exclusively  in 
congress  does  not  seem  to  be,  and  certainly  ought 
not  to  be,  controverted ;  but,  it  is  contended,  that 
the  act  of  Maryland,  passed  in  the  year  1 7ttO,  "  To 
declare  and  ascertain  the  privileges  of  the  subjects 
of  France  residing  within  that  state,^'  gives  to  those 
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1817.      flubjects  the  power  of  holding  land  on  the  perform- 
*^^^^^'*^^  ance  of  certain  conditions  prescribed  in  that  act 
v.  The  2d  section  gives  to  the  subjects  of  France 

who  may  reside  within  the  state  of  Maryland,  all 
the  rights  of  free  citizens  of  that  state.  The  3d 
section  contains  a  proviso  restricting  the  privileges 
granted  by  the  act,  and  declaring  that  nothing  there- 
in contained  shall  be  construed  to  grant  to  those 
who  should  continue  subjects  of  his  most  christian 
majesty,  and  not  qualify  themselves  as  citizens  of 
this  state,  any  right  to  purchase  or  hold  lands,  or 
'  real  estate,  but  for  their  respective  lives  or  for 
years. 

This  act  certainly  requires  that  a  French  subject, 
who  would  entitle  himself,  under  it,  to  hold  lands  in 
fee,  should  be  a  citizen  according  to  the  law  which 
might  be  in  force  at  the  time  of  acquiring  the  estate. 
Otherwise  he  could  only  purchase  or  hold  for  life  or 
years.  John  Baptiste  Chirac  was  not  a  citizen  ac- 
cording to  that  law  when  he  purchased  the  land  in 
controversy. 

It  is  unnecessary  to  inquire  into  the  consequences 
of  this  state  of  things,  because  we  are  all  of  opinion 
that  the  treaty  between  the  United  States  and 
France,  ratified  in  1778,  enabled  the  subjects  of 
France  to  hold  lands  in  the  United  States.  That 
treaty  declared  that  "  The  subjects  and  inhabitants 
of  the  United  States,  or  any  one  of  them,  shall  not 
be  reputed  Aubains  (that  is  aliens)  in  France.'' 
"  They  may,  by  testament,  donation,  or  otherwise, 
dispose  of  tht  Ir  goods,  moveable*  and  immoveable,  in 
favour  of  such  persons  as  to  them  shall  seem  good ; 
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and  their  heirs,  subjects  of  the  said  United  States, 
whether  residing  in  France  or  elsewhere,  may  suc- 
ceed them  ab  intestate  without  being  obh'ged  to  ob- 
tain letters  of  naturalization.  The  subjects  of  the 
most  christian  king  shall  enjoy,  on  their  part,  in  all 
the  dominions  of  the  said  states,  an  entire  and  per- 
fect reciprocity  relative  to  the  stipulations  contained 
in  the  present  article.'" 

Upon  every  principle  of  fair  construction,  this  ar* 
tide  fi^ave  to  the  subjects  of  France  a  right  to  pur- 
chase and  hold  lands  in  the  United  States. 

It  is  unnecessary  to  inquire  into  the  effect  of  this 
treaty  under  the  confederation,  because,  before  John 
Baptiste  Chirac  emigrated  to  the  United  States,  the 
confederation  had  yielded  to  our  present  constitu- 
tion, and  this  treaty  had  become  the  supreme  law  of 
the  land. 
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e  Before  the  Freoch  revolution 
Ibe  droit  d*aubaine  {Jut  albnujtut) 
was  abolished,  or  rather  modified^ 
bjr  the  treaties  between  France 
aod  the  greater  part  of  the  other 
civilized  powers  of  the  world. 
Bat,  it  seems,  according^  to  an  ob- 
servation of  M.  Tronchet,  in  the 
discussioDs  on  the  civil  code,  that 
this  conventional  law  only  exclu- 
ded the  royal  fisc  from  takings  by 
escheat  the  property  of  foreigners 
deceased  in  France,  but  did  not 
exclude  their  French  relations 
from  inheriting,  in  preference  to 
their  foreign  heirs  in  the  same  or 
a  nearer  degree  of  affinity ;  be- 
oause  the  foreign  heirs  had  not 


the  active  power  of  inheriting. 
This  was  given  to  all  foreigners, 
without  distinction,  and,  indepen- 
dent of  treaties,  by  the  national 
assembly  in  1780.  But  this  coq« 
cession  was  repealed  by  the  civil 
code,  which  again  placed  the  mat* 
ter  upon  its  original  footing  of  re- 
ciprocity, by  enacting  that  foreign- 
ers should  enjoy  in  France  the 
same  civil  rights  which  are,  or 
shall  be,  conceded  to  Frenchmen 
by  the  treaties  with  the  nation  to 
which  such  foreigners  may  belong. 
Liv.  1.  chap.  1,  De  la  JaiHstance 
det  DroiU  CiviU,  Art.  II.  Dir- 
custiont  du  Code  Civil,  par  J\i.  J\f, 
JouatmeaUf  S^c.  Tom.  I.  p.  45, 
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1817.  The  repeal  of  this  treaty  could  not  affect  the  real 

estate  acquired  by  John  Baptiste  Chirac,  because  he 
was  then  a  naturalized  citizen,  conformably  to  the 
act  of  congress ;  and  no  longer  required  the  pro* 
tection  given  by  treaty. 

John  Baptiste  Chirac  having  died  seised  in  fee  of 
the  land  in  controversy ;  his  heirs  at  law  being  sub- 
jects of  France ;  and  there  being,  at  that  time,  no 
treaty  in  existence  between  the  two  nations :  did  his 
land  pass  to  these  heirs,  or  did  it  become  escheatable? 

This  question  depends  on  the  law  of  Maryland. 
The  ith  section  of  the  act  already  mentioned  enacts, 
among  other  things,  that  if  any  subject  of  France 
who  shall  become  a  citizen  of  Maryland,  ^  shall  die 
intestate,  the  natural  kindred  of  such  decedent, 
whether  residing  in  France  or  elsewhere,  shall  in- 
herit his  or  her  real  estate,  in  like  manner  as  if  such 
decedent,  and  his  kindred,  were  the  citizens  of  this 
state." 

An  attempt  has  been  made  to  avoid  the  effect  of 
this  claim  in  the  act,  by  contending  that  it  was  pass- 
ed for  the  sole  purpose  of  enforcing  the  treaty,  and 
was  repealed  by  implication  when  the  treaty  was  re- 
pealed. 

The  court  does  not  think  so.  The  enactment  of 
the  law  is  positive,  and  in  its  terms  perpetual.  Its 
provisions  are  not  made  dependent  on  the  treaty ; 
and,  although  the  peculiar  state  of  things  then  exist- 
ing might  constitute  the  principal  motive  for  the  law, 
the  act  remains  in  force  from  its  words,  however  that 
state  of  things  may  change. 

But,  to  this  enacting  clause  is  attached  a  provise 
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ihat  whenever  any  subject  of  France  shall,  by  virtue  is  17. 
of  this  act,  become  seised  in  fee  of  any  real  estate, 
his  or  her  estate, "  after  the  term  of  ten  years  be  ex- 
pired, shall  vest  in  the  state,  unless  the  person  seised 
of  the  same  shall,  within  that  time,  either  come  and 
settle  in,  and  become  a  citizen  of  this  state,  or  enfeoff 
thereof  some  citizen  of  this  or  some  other  of  the 
United  States  of  America.'' 

The  heirs  of  John  Baptiste  Chirac  then,  on  his 
death,  became  seised  of  his  real  estate  in  fee,  liable 
to  be  defeated  by  the  non-performance  of  the  con- 
dition in  the  proviso  above  recited.  The  time  given 
by  the  act  for  the  performance  of  this  condition  ex- 
pired in  July,  1809,  four  months  after  the  institution 
of  this  suit.  It  is  admitted,  that  the  condition  has 
not  been  performed ;  but  it  is  contended,  that  the 
non-performance  is  excused,  because  the  heirs  have 
been  prevented  from  performing  it  by  the  act  of 
law  and  of  the  party.  The  defendant,  in  the  court 
below,  has  kept  the  heirs  out  of  possession,  under 
the  act  of  the  state  of  Maryland,  so  that  they  have 
been  incapable  of  enfeoffing  any  American  citizen ; 
and,  having  been  thus  prevented  from  performing 
one  condition,  they  are  excused  for  not  performing 
the  other. 

Whatever  weight  might  be  allowed  to  this  argu- 
ment, were  it  founded  in  fact,  its  effect  cannot  be  ad<* 
mitted  in  this  case.  The  heirs  were  not  disabled  from 
enfeoffmg  an  American  citizen.  They  might  have  en- 
tered, and  have  executed  a  conveyance  for  the  land. 
Having  failed  to  do  so,  their  estate  has  terminated, 

Von,  II.  M  m 
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1817.      unless  it  be  supported  in  some  other  manner  than  by 
^•^T^^^^^  the  act  of  Maryland. 

Chirac  *  •   «  •        • 

r.  This  brings  the  court  to  a  material  question  m 

the  cause.  While  the  defendants  in  error  were  seis- 
ed of  an  estate  in  fee  simple,  determinable  by  their 
failure  to  perform  the  condition  contained  in  the  act 
of  1780,  another  treaty  was  entered  into  between 
the  United  States  and  France,  which  provides  for 
the  rights  of  French  subjects  claiming  lands  by  in- 
heritance in  the  United  States.  This  treaty  enables 
the  people  of  one  country,  holding  lands  in  the 
other,  to  dispose  of  the  same  by  testament  or  other- 
wise, as  they  shall  think  proper.  It  also  enables 
them  to  inherit  lands  in  the  respective  countries, 
without  being  obliged  to  obtain  letters  of  naturali- 
zation. 

Had  John  Baptiste  Chirac,  the  person  from  whom 
the  land  in  controversy  descended,  lived  till  this 
treaty  became  the  law  of  the  land,  all  will  admit  that 
the  provisions  which  have  been  stated  would,  if  un- 
restrained by  other  limitations,  have  vested  the  estate 
of  which  he  died  seised  in  his  heirs. 

If  no  act  had  been  passed  on  the  subject,  and  the 
appellees  had  purchaired  lands  lyinj?  in  the  United 
States,  it  is  equally  clear  that  the  stipulations  refer- 
red to  would  have  operated  on  these  lands,  so  as  to 
do  away  that  liability  to  forfeiture  to  which  the  real 
estates  of  aliens  are  exposed. 

Has  it  the  same  or  any  effect  on  the  estate  of 
which  the  appellees  were  seized  when  it  was  enter- 
ed into  ? 

It  has  been  argued  that  the  treaty  protects  exist- 
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ing  estates,  and  gives  to  French  subjects  a  capacity      1317. 
to  dispose  and  to  inherit;  but   does   not  enlarge    ^-^^/•^^ 

^  4^*^^  Chirac 

estates. 

This  is  true.  But  the  estate  of  the  defendants  in  ^^u^c* 
error  requires  no  enlargementi  It  is  already  a  fee, 
although  subject  to  be  defeated  by  the  non-perform* 
ance  of  a  condition.  The  question  is,  does  this  trea- 
ty dispense  with  the  condition,  or  give  a  longer 
time  for  its  performance  ?  The  condition  is,  that  those 
who  hold  the  estate  shall  become  citizens  of  the 
United  States,  or  shall  enfeoff  a  citizen  within  ten 
years.  Does  the  treaty  conthol  or  dispense  with  this 
condition  ? 

The  direct  object  of  this  stipulation  is,  to  give 
French  subjects  the  rights  of  citizens,  so  far  as  re* 
spects  property,  and  to  dispense  with  the  necessity 
of  obtaining  letters  of  naturalization.  It  does  away 
the  incapacity  of  alienage,  and  places  the  defend- 
ants in  error  in  precisely  the  same  situation,  with  re- 
spect to  lands,  as  if  they  had  become  citizens.  It 
renders  the  performance  of  the  condition  a  useless 
formality,  and  seems  to  the  court  to  release  the 
rights  of  the  state  as  entirely  in  this  case  as  in  the 
case  of  one  who  had  purchased,  instead  of  taking  by 
descent.  The  act  of  Maryland  has  no  particular  re- 
ference to  the  case  of  Chirac,  but  is  a  general  rule 
of  state  policy  prescribing  the  terms  on  which 
French  subjects  may  take  and  hold  lands.  This 
rule  is  changed  by  the  treaty ;  and  it  seems  to  the 
court  that  the  new  rule  applies  to  all  cases,  as  well 
to  those  where  the  lands  have  descended  by  virtue 
•f  the  act,  as  to  those  where  lands  have  been  ac- 
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1817.  quired  without  its  aid.  The  general  power  to  dis- 
pose "  without  limitation,'^  which  is  given  by  the  trea- 
ty, controls  the  particular  power  to  enfeoff  within 
ten  years,  which  is  given  by  the  act  of  Maryland. 

But  the  treaty  proceeds  to  stipulate,  ^  that  in  case 
the  laws  of  either  of  the  two  states  should  restrain 
strangers  from  the  exercise  of  the  rights  of  property 
with  respect  to  real  estate,  such  real  estate  may  be 
sold,  or  otherwise  disposed  of,  to  citizens  or  inhabi- 
tants of  the  country  where  it  may  be." 

In  many  of  the  states,  perhaps  in  all  of  them,  the 
laws  do  ^^  restrain  strangers  from  the  exercise  of 
the  rights  of  property  with  respect  to  real  estate  :^ 
consequently,  this  provision  limits,  to  a  certain  ex- 
tent, the  principles  antecedently  granted.  What  is 
the  extent  of  this  limitation  ? 

It  will  probably  prevent  a  French  subject  from  in- 
heriting or  purchasing  the  estate  of  a  French  sub- 
ject, who  is  not  also  a  citizen  of  the  United  States ; 
but  it  cannot  affect  the  right  of  hira  who  takes  or 
holds  by  virtue  of  the  treaty,  so  as  to  deprive  him  of 
the  power  to  do  that  for  which  this  clause  stipulates ; 
that  is,  "  to  sell  or  otherwise  dispose  of  the  proper- 
ty to  citizens  or  inhabitants  of  this  country."  This 
general  power  to  sell,  according  to  the  principles  of 
our  law?  and,  it  is  presumed,  of  that  of  France,  en- 
dures for  life.  A  subject  of  France,  then,  who  had 
acquired  lands  by  descent  or  devise,  (perhaps  also  by 
any  other  mode  of  purchase,)  from  a  citizen  of  the 
United  States,  would  have  a  right,  during  life,  to  sell 
or  otherwise  dispose  of  those  lands,  if  lying  in  a  state 
\?here  laqds  purchased  by  s^n  alien  generally  woul4 
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1)6  immediately  escheatable  on  account  of  alienage.  1817. 
The  court  can  perceive  no  reason  for  restraining  this  ^"^^^^^ 
construction  in  the  application  of  the  treaty  to  the 
state  of  Maryland,  where  the  law,  instead  of  sub- 
jecting the  estate  to  immediate  forfeiture,  protects 
it  for  ten  years.  The  treaty  substitutes  the  term  of 
life  for  the  term  of  ten  years  given  by  the  act. 

If,  then,  the  treaty  between  the  United  States  and 
France  still  continued  in  force,  the  defendant  woald 
certainly  be  entitled  to  recover  the  land  for  which 
this  suit  is  instituted.  But  the  treaty  is,  by  an  arti- 
cle which  has  been  added  to  it,  limited  to  eight  years, 
which  have  long  since  expired.  How  does  this  cir* 
cumstance  afiect  the  case  ? 

The  treaty  was  framed  with  a  view  to  its  being 
perpetual.  Consequently,  its  langttage  is  adapted 
to  the  state  of  things  contemplated  by  the  parties, 
and  no  provision  could  be  made  for  the  event  of  its 
expiring  within  a  certain  number  of  years.  The 
court  must  decide  on  the  effect  of  this  added  article 
in  the  case  which  has  occurred,  [t  will  be  ad- 
mitted, that  a  right  once  vested  does  not  require, 
for  its  preservation,  the  continued  existence  of  the 
power  by  which  it  was  acquired.  If  a  treaty,  or  any 
other  law,  has  performed  its  office  by  giving  a  right, 
the  expiration  of  the  treaty  or  law  cannot  extin- 
guish that  right.  Let  us,  then,  inquire,  whether  this 
temporary  treaty  gave  rights  which  existed  only  for 
eight  years,  or  gave  rights  during  eight  years  which 
survived  it. 

The  terms  of  this  instrument  leave  no  doubt  on  this 
9i)bject.     Its  whole  effect  is  immediate.    The  instant 


278  CASES  IN  THE  SUPREME  COURT 


TlMC^orge. 


1817.  the  descent  is  cast,  the  right  of  the  partj  becomeft 
as  complete  as  it  cao  afterwards  be  made.  The 
French  subject  who  acquired  lands  by  descent  the 
daj  before  its  expiration,  has  precisv^lj  the  same 
rights  under  it  as  he  who  acquired  them  the  day  a& 
ter  its  formation.  He  is  seised  of  the  same  estate, 
and  has  precisely  the  same  power  during  life  to  dis- 
pose of  it  This  limitation  of  the  compact  between 
the  two  nations,  would  act  upon,  and  change  all  its 
stipulations,  if  it  could  affect  this  case.  But  the 
couH  is  of  opinion,  that  the  treaty  had  its  full  effect 
the  instant  a  eight  was  acquired  under  it;  that  it  had 
nothing  further  to  perform ;  and  that  its  eipiratioft 
or  continuance  afterwards  was  unimportant 

Judgment  affirmed. 


(prize.) 

The  George. 

A  question  of  collusive  capture.     The  capture  pronounced  to  be  coHn^ 
lire,  aod  the  property  condeixmed  to  the  United  States. 

This  is  the  same  cause  which  is  reported  in  the 
first  volume  of  these  Reports,  p.  408,  and  which  was 
ordered  to  farther  proof  upon  the  points  there 
stated. 
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The  cause  was  argued  by  Mr.   Webster  and  Mr.      is  17. 
G.  Sullivan^  for  the  captors,  and  bj  the  Mtomeij'  ^»^^>y^^ 
General,  for  the  United  States.  M^hm! 

Mr.  Justice  Johhson  delivered  the  opinion  of  the  Much  isth. 
court. 

This  is  one  of  those  cases  which  too  often  occur  in 
courts  exercising  admiralty  jurisdiction,  in  which  the 
court  is  left  to  decide  between  the  most  positive  tes- 
timony on  the  one  hand,  and  the  most  obstinate  cir- 
cumstances on  the  other. 

The  privateer  Fly  had  captured  the  schooner 
Geoi^e,  and  carried  her  into  the  province  of  Maine. 
But  various  circumstances  having  excited  a  suspicion 
that  the  capture  was  collusive,  a  claim  was  filed  in 
behalf  of  the  United  States,  and  she  was  adjudged 
to  the  government,  in  opposition  to  the  right  set  up 
by  the  captor. 

In  all  the  courts  through  which  this  case  has  pass- 
ed, the  most  ample  opportunities  have  been  given 
for  the  production  of  testimony.  But,  unfortunately, 
this  indulgence  has  only  served  to  thicken  the  diffi- 
culties of  the  case. 

We  have  now  before  us  the  most  positive  deposi- 
tions of  the  supercargo  and  the  shippers  of  the 
George,  (men  whose  veractity  stands  unimpeachcd,) 
denying,  in  every  point,  the  collusion,  and  contra- 
dicting, in  almost  every  material  point,  the  evidence 
upon  which  the  adjudications  took  place  in  the 
courts  below.  On  the  other  hand,  the  characters 
ef  Thomas  and  Rodick,  who  swear  to  positive  con- 
fossions  on  the  subject  of  the  fraud,  are  amply  sup- 
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1817.      ported  by  the  most  respectable  testimony,  whilst  the 
,j^^^^^^^  veracity  of  Wasgate  and  Stanwood,  who  testify  to 
the  same  point,  stands  wholly  unimpeached. 

It  is  painful  to  a  court  ever  to  express  an  opinion 
that  results  in  an  imputation  of  wilful  perjury,  and, 
as  much  as  it  is  possible  in  this  case,  we  will  put  out 
of  view  the  clashing  testimony  of  individuals,  and 
consider  the  case  upon  those  facts  concerning  the 
truth  of  which  the  evidence  leaves  no  doubt. 

It  is  a  notorious  fact,  and  is  expressly  and  i-epeat** 
edly  sworn  to  in  this  case,  that  during  the  restrictive 
system  and  the  late  war,  English  manufactures,  in 
immense  quantities,  were  accumulated  in  the  small 
ports  on  the  west  coast  of  Nova  Scotia,  and  it  is  a 
melancholy  truth,  which  this  court  has  had  but  too 
much  cause  to  know,  that  many  unprincipled  indivi-^ 
duals  were  actively  engaged  in  introducing  those 
goods  into  the  United  States,  under  innumerable  ar- 
tifices, and  to  an  immense  amount.  The  protection 
of  the  British  government  was  openly  given  to  this 
intercourse,  and  there  were  found  but  too  many  in 
our  country  who  countenanced  and  encouraged  it. 
Hence  this  illicit  intercourse  was  actively  carried  on, 
and  naturally  casts  a  suspicion  on  such  shipments 
made  in  that  quarter.  On  the  other  hand,  although 
an  effort  has  been  made  to  show,  that  a  trade  in  the 
same  articles  was  carried  on  between  those  provin- 
ces and  the  Havanna,  but  one  instance  can  be  shown 
of  such  a  shipment.  All  the  witnesses  agree,  that 
the  exports  from  St.  Johns  to  the  Havanna  consist- 
ed of  fish  and  lumber.  Indeed,  from  the  course  of 
trade  at  that  time,  it  is  notorious  that  the  Havanna 
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as  Well  as  other  Spanish  ports  to  the  southward,  were  is  17. 
crowded  with  British  manufactures,  for  the  same  un- 
principled trade  carried  on  at  Amelia  Island.  The 
shipment,  then,  in  the  first  instance,  is  a  suspicious 
one,  and  leads  to  the  opinion  that  the  drj  goods  were 
intended  for  the  United  States,  whilst  the  fish  and 
lumber  were  to  be  used  only  as  the  cover  under 
which  they  were  to  be  introduced.  But  tliis  reason- 
ing may  be  consistent  with  the  idea  of  a  destinatioa 
to  any  port  of  the  United  States,  as  well  as  the 
ports  in  that  vicinity  'with  which  this  privateer  ap- 
pears to  have  been  connected.  Let  us,  then,  ex- 
amine if  the  George  was  equipped  for  a  voyage  of 
any  duration.  And  here  the  evidence  is  irresistible 
to  show  that  she  was  not.  She  had  no  dunnage,  or 
platform,  for  the  purpose  of  preserving  the  goods 
from  damage  by  water,  and  nothing  was  stowed  or 
packed  in  such  a  manner  as  to  indicate  preparation 
for  a  protracted  voyage*  Her  sails  and  rigging  were 
old,  worn,  and  deficient  in  quantity,  and  her  main- 
sail too  large  both  for  mast  and  boom.  Her  wood, 
and  water,  and  provisions  very  scanty ;  and  her 
crew,  before  the  mast,  not  more  than  one  half  of  what 
were  necessary  for  a  long  and  a  winter^s  voyage. 
Add  to  this,  that  her  captain  is  proved  to  have  been 
a  very  young  man,  scarcely  twenty-one  years  of  age, 
altogether  unknown  to  the  shippers,  and  engaged 
only  four  days  before  the  vessePs  sailing.  It  cannot 
be  believed  that  so  valuable  a  cargo  could  have  been 
destined  for  so  long  a  voyage  with  such  defective 
equipments ;  no  court,  upon  such  evidence,  would 
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1817.      have  hesitated  to  avoid  a  policj  on  either  vessel  or 

We,  therefore,  think,  that  her  real  destination 
must  have  been  to  some  port  in  the  vicinity  of  that 
at  which  her  vojage  commenced.  How,  then,  was 
the  cargo  to  be  introduced  ? 

Here  I  regret  that  it  is  necessary  to  notice  a  part 
of  the  testimony  of  Gregory  Vauhome,  which  cer^ 
tainly  casts  a  shade  upon  all  the  rest  of  his  testimo* 
ny.     The  George,  it  appears,  had  actually  sailed 
under  convoy  of  the  Beaver  as  far  as  Etang  Har- 
bour.    There  the  vessel  lay  in  a  secure  port,  under 
the  protection  of  the  Martin  sloop  of  war,  and  at  a 
place  occasionally  assigned  as  a  place  of  rendezvous 
to  vessels  that  were  to  sail  under  convoy.     Yet  Van* 
home  swears  that  he  heard  the  commander  of  the 
Martin  expressly  order  the  captain  of  the  George 
to  depart  for  the  place  where  she  was  captured,  an 
open  road,  without  protection,  only  fifteen  miles  from 
Etang  Harbour,  and  there  to  wait  the  indefinite  ar- 
rival of  some  unascertained  convoying  vessel.     This 
cannot   be  true.     For,  independently  of  the  fact, 
which  appears  to  be  satisfactorily  established,  that 
Long  Island  Harbour,  in  the  island  of  Grand  Mag* 
nan,  when  this  vessel  was  captured,  had  never  been 
used  as  a  place  of  rendezvous  for  a  convoy,  it  is 
very  clear  that  such  an  order  would  not  have  been 
obeyed  by  a  vessel  that  feared  exposure  to  capture  ; 
for  it  is  proved  to  have  been  a  place  olten  visited  by 
American  privateers. 

We,   therefore,  consider  the  vessel's  departure 
from  Etang  Harbour  to  the  place  where  she  was 
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captured  as  roluDtary,  and  her  patient  stay  at  that  1617. 
place  as  manifesting  that  she  did  not  fear  exposure  xbeGmni 
to  American  capture.  Yet  it  does  not  follow  neces* 
farily,  that  it  w^s  the  Fly  privateer  that  she  was 
waiting  fep,  nor  that  she  expected  to  be  captured 
at  all.  The  cargo  intended  fer  the  American  mar* 
ket  may,  by  possibility,  have  been  intended  to  be  in^ 
Produced  into  the  United  States,  by  being  tranship^ 
ped  into  some  smuggling  vessel.  So  fer  every 
thing  comports  perfectly  with  the  innocence  of  tliis 
capture. 

But  the  privateer  Fly  also  draws  suspicion  upon 
herself  in  the  very  inception  of  her  voyage.  We 
find,  what  we  pronounce  absolutely  unprecedented, 
notwithstanding  every  effort  to  prove  the  contra- 
ry,  that  the  captain,  Dekoven,  is  sole  owner  of  the 
privateer,  and  every  man  under  him,  from  the  lieu* 
tenant  down,  is  engaged  on  wages.  In  the  case  o 
the  Washington  privateer  it  was  a  circumstance  of 
great  weight  with  this  court  that  nine  out  of  fifteen 
of  the  ship^s  company  were  joint  owners,  and  it  was 
thought  improbable  that  such  a  transaction,  if  therb 
was  fraud  in  it,  would  have  been  confided  to  so  many 
witnesses.^  But  here  no  man  but  the  captain  is  to 
participate  in  the  prize  money,  and  he  thus  presents 
himself  as  the  most  convenient  agent  possible  to  be 
intrusted  with  such  an  undertaking.  Perhaps  this 
circumstance  may  give  a  leaning  to  the  mind  of  the 
court  in  considering  the  effect  which  ought  to  be 

h  VsJe  ante,  p.  169>  The  Bothoea  and  Jabnsta£ 


281  CASES  IN  THE  SUPREME  COURT 


The  Geoiig^e. 


1817.  given  to  other  evidence  in  the  cause;  but  if  so,  it  is 
Dekoven^s  misfortune,  and  one  which  he  has  him* 
self  furnished  the  cause  for. 

It  then  becomes  necessary  to  consider  whether 
the  arrival  of  Captain  Dekoven  was  the  object  of 
this  vessel  in  taking  the  position  she  did,  in  the 
island  of  Grand-Magnan.  And  here  it  is  proper  to 
remark  that  Etang  Harbour,  lying  up  the  bay  of  Pas* 
samaquoddy,  N.  W.  and  by  W.  of  St.  Johns,  where 
this  vessel  took  in  her  cargo,  is  off  the  course  to 
Cuba,  and  a  very  convenient  situation  for  intelligence 
with  Machias,  in  the  province  of  Maine,  by  means 
of  a  chain  of  islands  extending  across  the  bay.  One 
of  these  islands  is  Moose  Island,  about  five  leagues 
distant  from  Grand  Magnan,  and  something  less 
from  Etang  Harbour.  Now,  the  evidence  is  very 
satisfactory  to  prove  that  the  Fly  lay,  some  time 
in  December,  at  Machias ;  that  during  that  time 
Sebor,  the  lieutenant  and  brother-in-law  of  De- 
koven, was  absent  from  the  vessel.  And  Jabez 
Mowry,  who  resides  on  Moose  Island,  swears,  that 
during  that  time  Sebor  was  on  Moose  Island,  and  hold- 
ing communication  with  certain  notorious  smugglers 
from  the  states;  to  one  of  which,  of  the  name  of 
Toler,  from  New-York,  he  had  a  letter.  Again; 
the  pilot  who  was  on  board  the  Fly  swears  that 
from  all  he  saw  on  the  occasion  of  the  capture, 
he  concluded  it  was  amicable;  and  Aaron  Gale,  a 
witness,  resident  upon  the  island  of  Grand-Magnan, 
who  saw  the  whole  transaction,  swears  to  the  same 
fact,  and  adds,  that  after  the  capture,  the  captain  of 
the  privateer  and  his  prize-master  came  on  shore  tq 
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a  Ticighbouring  house,  where  the  witness  then  was,  jsi?. 
and  got  something  to  drink.  This  looks  very  little 
like  a  consciousness  of  being  among  enemies.  To 
this  he  adds,  tfadat  he  heard  a  British  officer,  who 
was  at  the  time  recruiting  upon  the  island,  threaten 
Vanhome,  the  supercargo,  who,  together  with '  all 
the  crew  except  the  supposed  captain,  were  imme- 
diately put  on  shore,  to  put  him  in  irons  for  the  fraud 
Jn  thus  colluding  with  the  enemy. 

I  Will  notice  but  two  more  pieces  of  testimony 
which  the  case  affords,  and  which,  taken  with  the 
rest,  we  think  too  strong  to  be  resisted.  The  first 
Is  that  of  Richard  Higgins,  who  testifies  that,  on  the 
arrival  of  the  George  off  the  harbour  called  French- 
man's Bay,  or,  as  he  expresses  himself,  at  Mount 
Desert,  he,  the  deponent,  was  the  first  person  who 
boarded  her ;  that  Sebor,  the  lieutenant  of  the  Fly, 
who  was  the  prize-master,  told  him  where  they  had 
captured  the  George ;  upon  the  witness's  inquiring 
what  she  was  loaded  with,  he  replied,  fish  and  lum-^ 
ber.  The  witness  remarked  that  she  floated  very 
light  for  such  a  load,  upon  which  Sebor  replied  he 
did  not  know  what  the  cargo  consisted  of,  and  that 
he  wanted  to  get  farther  to  the  westward.  The 
witness  then  told  him,  distinctly^  ^  that  he  presumed 
.the  capture  had  been  made  by  some  previous  under- 
standing, and  that,  if  such  were  the  case,  he  thought 
he  would  be  likely  to  fare  better,  and  undergo  a  less 
rigorous  scrutiny,  if  he  put  into  this  district,  than  he 
would  if  he  went  into  any  of  the  more  western  dis- 
tricts, upon  which,  after  consulting  with  some  one  of 
his  crew,  h^  went  in/'  This  testimony  is  important  in 
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1817.      two  views,  Ist  The  plot  here  developes  itself,  and 
j^^Q^^  ^^  ^^  the  fish  and  lumber  actually  resorted  to  aar 
the  means  of  cloaking  the  introduction  of  the  British 
goods.     And  the  resort  of  Sebor  to  this  deceptiout 
(for  he  must  have  known  it  to  be  such,  had  it  been 
onlj  from  the  inspection,  of  the  invoice,)  shows  his 
privitj  to  the  secrets  of  the  machinery.     2dlj.  Qo* 
ing  into  the  port  after  the  suggestion  of  Higginson^ 
amounts  to  a  passive  acquiescence  in  the  correctness 
of  his  suggestions,  and  an  acceptance  of  the  facili- 
ties held  out  to  him  to  induce  him  to  enter  that  port 
The  last  and  only  remaining  piece  of  testimony 
that  we  shall  notice,  is  that  of  Joseph  Grindel,  of 
Penobscot,  who  swears  that  he  was  in  St.  Johns  at 
the  time  the  George  was  lading;  that  he  was  famili* 
arly  acquainted  with  Vanhome,  the  supercargo,  and 
that  he  held  a  conversation  with  him,  respecting  a 
passage,  and  the  shipment  of  a  hogshead  of  molas- 
ses  to  the  states,  and  remitting  the  money  to  his 
mother  at  Penobscot,  which,  if  it  be  true,  (and  we 
have  no  cause   to  doubt  his  veracity,)  puts  to  rest 
every  question  relative  to  the  fraudulent  design  with 
which   this   adventure  was  undertaken.     And  the 
same  witness  further  swears,  that,  after  consenting 
to  take  his  adventure  on  board,  (an  adventure  that 
never  could  have  been  intended  tor  the  Havanna 
market,)  Vanhome  sailed  a  day  or  two  sooner  than 
he  had  intimated  to  the  witness.     That  upon  this 
he  complained   to  Nehemiah  Merrit,   the  shipper, 
and  received  from  him  this  notable  answer,  "  He 
suspected  your  politics,  and  was  afraid  you  would 
betray  him'" 
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Upon  the  whole,  we  are  of  opinion  that  it  was  a      1317. 
case  of  collusive  capture,  and  that  the  decree  be- 
low should  be  affirmed. 

Decree  affirmed. 


ThaAjgOb 


(paACTICK.) 

The  Argo. 

The  proyiiioo  in  the  judiciary  act  of  1789,  ch.  20.,  lectum  SO.*  u  to 
talring  depositions  de  bene  eeee,  does  not  apply  to  cases  pending  in 
this  court,  but  only  to  cases  in  die  district  and  circnit  coarts.  Tes- 
timony by  depositions  can  be  refularly  taken  for  this  couit  only  un- 
der a  commission  issaio^  according  to  its  rules. 

Appeal  from  the  circuit  court  for  the  district  of 
Massachusetts. 

This  was  an  information  for  a  violation  of  the  non- 
importation acts.  On  the  part  of  the  appellants  it  was 
alleged,  that  the  vessel,  (which  sailed  from  Portland, 
in  the  District  of  Maine,  in  April,  I8l3,  and  returned 
to  that  port,  laden  with  a  cargo  of  molasses,  in  the 
month  of  August,  of  the  same  year,)  instead  of  going 
to  Cumana^  her  ostensible  port  of  destination,  had 
proceeded  to  Guadaloupe,  then  a  British  possession^ 
and  there  took  in  her  cargo.  This  was  the  sole 
question  of  fact  in  the  cause ;  on  which  the  court  be* 
low  decreed  restitution  to  the  claimant,  from  which 
decree  an  appeal  was  entered  on  behalf  of  the  Uni*- 
ted  States  to  this  court 
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isii.  Mr.  Webster^  for  the  claimants,  objected  to  the 

The  Arro.  ^^^^i^g  of  the  depositions  taken  de  bene  esse^  in  tbid 
March  7th.  cause.  He  argued,  that  there  is  no  provision  in  the 
laws,  by  which  testimony  in  writing  can  be  taken,  to 
be  used  here,  without  a  commission  issuing  from  this 
court  The  provisions  of  the  judiciary  act  of  17894 
ch.  20.,  section  30.,  do  not  extend  to  the  supreme 
court;  and  the  act  of  1803,  ch.  93.,  does  not  pre* 
scribe  any  new  mode  of  taking  testimony,  but  only 
declares  that  new  evidence  may  be  used  in  prize  and 
instance  causes.  Ex  parte  testimony  may  be  taken  to 
be  used  in  the  courts  below,  but  here  it  may  not ;  be- 
cause this  is  the  tribunal  of  last  resort,  and  the  othet* 
party  might  be  surprised  by  the  production  of  such 
proof  to  his  irretrievable  injury.  It  was  to  guard 
against  this  consequence  that  the  laws  omitted  any 
provision  for  such  testimony  to  be  used  in  this  court. 

The  Attorney-General^  contra,  stated,  that  it  had 
been  the  uniform  practice  to  take  testimony  to  be 
used  In  this  court  in  the  same  manner  as  if  taken  for 
the  district  and  circuit  courts ;  and  that  the  practice 
had  been  uniformly  acquiesced  in.  He  argued,  that 
this  court,  sitting  as  a  court  of  admiralty,  had  a  right 
to  receive  ex  parte  affidavits,  in  the  same  manner  as 
the  circuit  and  district  courts,  or  the  courts  of  admi- 
ralty abroad,  who  received  affidavits  and  permitted 
them  to  be  read,  whether  taken  ex  parte  or  under  a 
commission. 

March  iith.      Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court. 
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On  considering  the  30tb  section  of  the  judiciary  1817. 
act  of  1789,  the  court  is  of  opinion  that  the  provi-  njfTT^ 
sion,  as  to  taking  depositions  de  bene  esse^  does  not  ap- 
ply to  cases  pending  in  this  court  In  terms,  the 
provision  refers  to  cases  in  the  district  and  circuit 
courts.  Testimony,  by  depositions,  can  be  regu- 
larly taken  for  this  court  only  under  a  commission 
issuing  according  to  its  rules.  A  practice  has  hi- 
therto prevailed  to  take  depositions  de  bene  esse  in 
causes  pending  here,  and,  as  no  objection  has  been 
made  at  the  bar,  it  has  passed  std>  silentio.  Under 
such  circumstances  we  cannot  say  that  the  United 
States  are  in  default  in  taking  depositions  according 
to  the  usual  practice.  We  shall,  therefore,  continue 
this  cause  to  the  next  term,  to  enable  the  parties, 
if  they  choose,  to  take  testimony  under  commissions 
issued  under  the  rules  prescribed  by  this  court. 

Cause  continued.* 

a  See  the  rule  of  the  present  107.)  Bat  it  must  not  be  under- 
term  as  to  the  mode  of  taking  de-  stood  that  instance  or  revenue 
positions,  by  commission,  out  of  causes  stand  on  the  same  footing 
this  court,  or  the  circuit  courti,  with  prize  causes,  In  respect  to  the 
in  causes  of  admiralty  and  mart-  inadmissibility  of  farther  proof,  on- 
time  jurisdiction.  This  rule  applies  til  they  are  heard  on  the  original 
both  to  prize  and  instance  cau-  eYidence.  Farther  proof  may  bo 
ees.  Farther  proof  is  admissible  exhibited  in  these  cases,  in  the 
in  the  latter  as  well  as  the  former,  first  instance,  and  if  the  court  have 
fThe  William  Wells,  7  Cranch.  doubts  on  tlie  hearing,  still  farther 
2«.    The  Clarissa.  Claiborne,  lb.  proof  may  be  ordered. 


Voii.n. 
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(CHASOBET.) 

MoRGAK^s  heirs  ▼•  Morg  ak  e(.  oL 

The  jarudictkm  of  Jhe  circiiit  comtt  tmnne  ODce  retted  Wiweei 
dtixens  of  dUbrent  tut^  caimot  be  deres^  bj  a  change  of  dor 
mioil  of  one  of  the  parties,  and  hit  remoral  into  the  tame  ttate  wtMi 
tfaie  advene  party,  pendenU  /ttt- 

In  a  toit  demaodioff  the  specific,  performance  of  a  oontracty.bj  conn 
Teyini^  lands  In  the  state  of  Ohio,  stipoUited  to  be  conTejed  as  the 
cqnsideratiim  for  other  lands  sold  in  the  state  of  Kentnckj,  or,  in 
lien  thereof,  reqnirinf  indemnification  bj  the  payment  of  nMNwy; 
|t  was  heU  that  all  the  co-hoin  of  the  vendor,  deceased,  oosht  to 
bp  made  parties  to  the  bill,  and  that  the  death  of  one  of  the  heirs 
ought  to  beprove^  in  order  to  ezeqse  his  nmiwioa  as  a  party  to 
tfaebilL 

It  is  a  universal  mle  of  equity,  that  he  who  asks  for  a  specific  per* 
formancp  must  be  in  a  condition  to  perform  himself. 

Therefore,  the  vendor,  beiug^  uuable  to  make  a  title  free  from  incum- 
brances, to  the  lands  sold  in  Kentucky,  was  held  not  to  be  entitled 
to  a  decree  for  a  specific  performance. 

m 

Appeal  from  the  circuit  court  of  Kentuckj. 

This  was  a  bill  in  equity,  filed  by  the  complaioants 
in  the  court  below,  (who  are  the  defendants  here,) 
founded  on  a  bond,  conditioned  for  the  conveyance 
of  5,000  acres  of  land,  to  be  situated  within  certain 
bounds  of  the  state  of  Ohio ;  for  which  land  a 
conveyance  was  prayed,  if  the  defendant  was  pos- 
sessed of,  or  h^d  the  means  of  acquiring,  the  title 
thereto,  and,  in  the  event  of  such  inability  on  the 
part  of  the  defendant  to  comply  specifically  with  his 
stipulation,  a  compensation  in  damages  in  lieu  there- 
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bf;  ^nd,  in  this  latter  case,  that  a  tract  of  1,000 
acres  of  land,  situate  in  the  county  of  Bourbon,  in 
the  state  of  Kentucky,  which  formed  the  consider- 
ation on  the  part  of  the  complainants,  for  the  5,000 
acres  of  Ohio  land,  and  for  the  conveyance  of  which 
the  ancestor  of  the  complainants  had,  contempora* 
neously  with  the  first  bond^  executed  his  own  obli- 
gation to  the  defendant,  should  be  sold  for  the  pur- 
pose of  completing  such  indemnity,  upon  the  sugges- 
tion of  the  insolvency  of  the  defendant ;  on  the 
ground  of  the  equitable  lien  existing  on  the  part  of 
the  complainants  in  that  land,  for  the  purpose  of 
such  indemnity.  The  bill  further  alleged^  that  the 
ancestor  of  the  complainants,  discovering  the  ina- 
bility or  unwillingueiss  of  the  defendant  to  fulfil  the 
stipulations  of  his  said  bond,  for  the  purpose  of  his 
ultimate  indemnity  against  the  consequences  of  such 
failure,  had  instituted  an  ejectment  in  the  Fayette 
circuit  court,  against  James  Patton,  to  whom  the 
defendant  had  many  years  before  sold,  and  invested 
with  the  possession  of  the  said  I ^000  acre  tract, 
against  whom  judgment  had  been  rendered  in  his 
favour.  That  subsequent  to  such  judgment,  an  ad- 
justment of  the  accounts  of  improvements,  rents, 
and  profits,  had  been  effected  between  them,  which 
Was  shown  by  an  agreement  in  writing,  in  which  it 
was  stipulated  thM  the  said  Patton  should  pay  to 
the  ancestor  of  the  complainants  the  sum  of  30dpl- 
lars,  in  full  for  rents,  and  should  yield  up  the  pos- 
session of  the  premises  on  a  day  therein  named. 
But  that  in  violation  of  the  spirit  and  true  intention 
of  this  agreement  of  compromise,  he,  the  said  Pat- 


1817, 


bein 
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181T.  toiif  had  firaadulendjr  prosecuted  a  writ  of  error  iM 
^]2J^^J^^.  the  said  judgment  b  ejectment;  and  having  pro* 
^>*  cored,  in  the  appellate  court,  a  reversal  of  the  said 
jfOdgment,  bad  secret! j,  ili^^allj,  and  bj  combina* 
tion  with  Chilton  Allen,  and  others^  procured  a  sale^ 
under  colour  of  an  eiecotio»for  the  costs,  on  the  re* 
versa!  aforesaid,  for  the  sum  of  13  dollars  72i  centsv 
and  sacrificed  fS66i  acres  of  the  jsaid  tract,  worth 
many  thousand  dollars,  for  that  trivial  sum;  the  said 
Allen  having  JMCome  the  purchaser,  and  subse- 
quently conveyed  600  acres  thereof  to  Patton,  and 
the  residue  to  Jaines  Scoby,  all  of  whokn  are  mad^ ' 
parties  to  the  bill;  The  complaiiliants,*  for  the  puiy 
pose  oi  giving  legal  effisct  to  the  lien  given  them  by 
equity,  on  this  tract  of  1,000  acres  of  land  for  the 
satisfaction  of  their  demand,  pray  that  the  sale,  and 
all  other  proceedings  on  the  execution  for  costs,  be 
vacated  on  accouDt  of  the  fraud  and  illegality  by 
which  the  same  was  effected. 

Morgan,  the  defendant,  in  his  answer,  admits,  that 
he  was  unable  to  comply  with  the  contract  to  con* 
vey  the  lands  N.  W.  of  the  Ohio ;  alleges  fraud  in 
the  original  contract,  &c. 

Alien,  Patton,  and  Scoby,  deny  fraud,  &c^  and 
allege  a  good  title  under  the  sheriff's  deed. 

On  the  hearing,  the  court,  at  their  November 
term,  in  1814,  dismissed  the  bill  as  to  Allen,  Patton, 
and  Scoby ;  but  decided  that  the  defendant,  Mor-> 
gan,  was  responsible  for  the  value  of  the  lands  in 
Ohio,  and  directed  a  jury  to  ascertain  its  value.  At 
die  May  term,  1815,  a  jury  estimated  the  Ohio  land 
to  be  worth,  on  the  11th  day  of  December,  n95| 
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5fi00  dollars;  on  the  11th  of  December,  1796,      1817. 
6,250  dollars ;  and  at  that  date,  20,000  dollars.     At   Jjp'^ 
the  November  term,  1815,  a  motion  for  a  re-hearing      k«m 
having  been  overruled,  a  decree  was  rendered,  on     Biaigts. 
behalf  of  the  complainants,  for  6,250  dollars,  with 
interest  from  the  11th  December,  1796,  and  costs 
against  the  defendant,  Morgan,  and  execution  order* 
ed  against  his  estate.    Commissioners  were  also  ap- 
pointed to  sell  the  land,  if  the  monej  could  not  be 
made  by  execution,  and  the  commissioners  directed 
to  convey   to   the   purchaser.     The  complainants 
were  also  directed  to  join  in  the  conveyance,  and  to 
stipulate  to  pay,  at  the  rate  of  20  shillings  per  acre^ 
for  any  of  the  land  that  might  be  lost  by  a  su- 
perior title. 

By  a  copy  of  the  will  of  C.  Morgan,  of  Pennsyl- 
vania, exhibited  in  the  cause,  it  appeared  that  the 
testator  had  a  son,  William  Morgan,  who  was  one 
of  his  heirs,  and  who  is  no  party  in  the  cause.  It  also 
appeared  that  there  are  two  other  executors  not 
named  in  the  bill. 

During  the  progress  of  the  suit,  Daniel  Morgan, 
one  of  the  complainants,  removed  to,  and  became  a 
citizen  of,  Kentucky.  This  was  shown  to  the  court, 
and  a  motion  made  to  dismiss  the  suit  for  the  want 
of  jurisdiction,  and  oven*uled. 

Mr.  M.  B.  Hardin  and  Mr.  Jonts^  for  the  appel-  Maich  sSi. 
lants.  1.  The  voluntary  change  of  citizenship  by 
one  of  the  complainants^  pendente  lite^  is  a  waiver  of 
the  privilege  of  maintaining  a  suit  in  the  circuit  court, 
which  exists  only  between  citizens  oi  different  states, 
and  ceases  by  the  parties  becoming  citizens  of  th^ 
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same  slate.  The  (general  rule  is,  that  a  coort,  OlM 
'  having  jurisdiction  of  a  cause,  will  keep  it;  bufthtt 
relates  to  the  subject  matter  of  the  suit :  here  it  ii  A 
personal  privilege,  which  the  partj  Waives  1^  rnno* 
ving  into  the  same  state  with  his  adversary;  add  in  ' 
this  case,  into  any  other  state  ;  because  all  the  pari 
ties  on  one  side  must  be  citizens  of  one  state/uul. 
all  the  parties  on  the  other,  citizens  of  anotbcf 
state.  2.  There  is  a  defect  of  proper  partite  <t0 
the  bill.  3.  This  is,  substantially,  a  bill  by  a  iM» 
«terto  cgaqpiBltiM  TeDda#>i«  oMipIete  tbeconttwolt 
■I^Mqilltliot  to  foenutued;  because  the  cootnot 
IMS  maqiMU  ioid  tiwvwidArhad  himMlf  disaffirmed 
it-  WhwB  tharaii  iMyiaU^ia'dM  caiitnct,wcoart 
of  equity  will  not  decree  a  apedfic  perfoiailaipewren 
in  a  caw  wheft  damges  dli^t  be  tBcuiWJmtiaw, 
but  Wilt  remit  the  parties  to  their  legal  rCtnedy.  4. 
In  order  to  obtain  a  specific  performance,  the  vendor 
muBt  show  that  he  has  a  good  title  to  give ;  which 
is  not  the  case  here,  the  land  being  incumbered  by 
the  judicial  sale,  which  gives  at  least  a  presumptive 
title  against  the  vendor's  claim.  5.  The  decree  is 
inequitable  in  its  details.  If  damages  ought  toli^e 
been  decreed,  the  estimated  value  of  the  land  stated 
in  the  written  contract  was  the  true  measure  of 
damages,  and  not  the  sum  stated  in  the  decree.  The 
order  for  the  sale  of  the  land  under  incumbrances  was 
improper;  as  some  of  the  complainants  itere  infants, 
some^^mu  coverts,  and  one  of  the  heirs  not  made  a 
party  to  the  suit;  so  that  no  legal  title  could  be  ac- 
quired by  a  purchaser,  without  time,  trouble,  and  ei> 
pense. 
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Mr,  Talbot  J  contrsu  1.  The  remofal  of  one  of  the  1817. 
parties  cannot  oust  the  bourt  of  its  jurisdiction.  The 
citizens  of  different  states  have  not  an  individual,  pe- 
culiar, personal  privilege;  but  it  is  a  classification  of 
persons,  who,  under  the  constitution,  have  a  right  to 
sue  in  the  national  courts.  2.  As  it  regards  the  pri* 
marj  object  of  the  suit,  the  title  to  the  Ohio  land,  the 
bill  is  that  of  daily  and  familiar  use ;  that  with  a 
double  aspect,  requiring  of  the  chancellor  a  specific 
execution  of  the  stipulation  for  conveyance,  in  pursu* 
ance  of  the  defendant's  bond,  or  in  the  event  of  ina- 
bility, (in  relation  to  which  the  complainant  is  igno^ 
rant,)  upon  the  ascertainment  of  such  entire  inability, 
compensation  equivalent  to  the  value  of  the  land  in 
lieu  thereof.  The  enforcement  of  the  equitable  lien, 
held  by  the  complainants  on  the  Bourbon  land,  the 
possession  of  which  (but  not  the  title)  their  ancestor 
had  transferred  to  the  defendant,  Morgan,  is  the  pe- 
culiar and  exclusive  province  of  the  equitable  tribu- 
nal ;  and  especially  in  Kentucky,  by  the  laws  of 
which,  the  equitable  claims  to  real  estate  are  not 
made  subject  to  execution.  The  equity  of  the  lien 
pn  behalf  of  the  complainants  is  irresistible,  on  the 
supposition  of  the  inability  of  the  defendant,  Morgan, 
to  convey  the  Ohio  lapd ;  the  Bourbon  land  consti- 
tuting the  entire  consideration  for  the  stipulation  of 
the  defendant  for  the  conveyance  of  the  other;  and 
the  ancestor  of  the  complainants  having  taken  no 
personal  security,  but  retained  the  legal  title  as  his 
only  guarantee  for  the  faithful  execution  of  the  stipu- 
lation on  the  part  of  the  defendant,  Morgan ;  and 
the  embarrassments  in  which  the  title  and  possession 
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inr.      of  the  Bourbon  laiid  luul  become  involTecl  bj  the 
■eta  of  the  ^Tendant,  Moi^gaot  and  those  claimbg 
thimigb  and  imder  hiuiy  m  relatkn  to  the  fraudulent 
and  illegal  sale  of  that  land,  nnder  colour  of  the 
ezecntiony  ferma  another  dktinet  and  unquestionable 
gropmd  iiMr  the  interpoaition  of  equity  jurisdiction ; 
the  Iribunal  of  the  dmiGeUor  alone  possessing  com^ 
petimt  powers  by  a  aii^e  suit  (avoiding  multiplicity 
Hf  harrasaing  litigation)  to  embrace  all  tbeae  Tarioii| 
•ulgectaef  oontroversyy  and  by  its  decree,  co-eXi»' 
tensive  with  the  matters'  in  contest^  to  do  final  and 
eo^  j»t>o«  to dl  the  pertiM.    S,  ThenibM^. 
iqdfiMtt»  frandulent^  or  illegaJ  aale  and  purchase  of  the 
Booibonland,  eflbcted  through  the  agen^  of  Pattern 
claiming  and  holding  possession  of  the  iaase»  under 
the  defendant;  a  sale  effected  not  only  in  violation 
of  the  solemn  stipulations  between  said  Patton  and 
the  ancestor  of  the  complainants,  by  the  terms  of 
which  the  proceedings  under  the  ejectment  and  all 
matters  in  relation  thereto,  were  finally  compromised 
between  them ;  but,  also,  in  defiance  of  the  various 
provisions  of  the  acts  of  the  Kentucky  legislature, 
authorizing  the  sales  of  real  estate  under  execution, 
ought  not  to  affect  or  prejudice  the  right  of  the  com- 
plainants to  recover  of  the  defendant,  Morgan,  an 
indemnity  for  his  failure  to  convey  the  Bourbon  land. 
4.  The  sale  of  the  Bourbon  land  under  colour  of 
the  execution  for  costs  was  irregular  and  illegal  in 
the  following  particulars:  1st  That  the  act  of  the 
Kentucky  legislature,  under  which  this  sale  is  at- 
tempted to  be  justified,  only  authorizes  the  sale  of 
real  estate  on  execution  for  debt  or  damages^  and 
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Qotexecutionsforcoi/f  alone,  as  was  that  from  the  court  isir. 
of  appeals,  in  the  present  case.  2d.  The  act  requires 
that  the  sale  to  be  effected  under  such  executions 
shall  be  advertised  on  the  door  of  the  court-house,  on 
a  court  day ;  thereby  clearly  intending  that  such  ad- 
vertisement should  be  placed  in  that  situation,  in 
time  to  afford  the  requisite  information  to  all  persons 
attending  court,  for  the  entire  day ;  which  was  not 
done  on  this  occasion,  the  advertisement  not  having 
been  put  up  until  the  latter  part,  or  afternoon  of  the 
day.  3d.  The  said  sale  was  not  advertised  at  the 
court  house,  and  some  meeting-house  door,  and  at  the 
other  most  public  places,  within  the  county,  as  required 
by  the  said  act ;  in  consequence  of  which  omissions  to 
comply  with  those  important  requisitions  of  the  law, 
the  land  of  the  complainants,  worth  several  thousand 
dollars,  was  sacrificed  for  a  paltry  and  insignificant 
sum. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  March  nui. 
«f  the  court. 

In  this  case  two  questions  respecting  the  formal 
proceedings  of  the  circuit  court  have  been  made  by 
the  counsel  for  the  appellant. 

The  first  is,  that  one  of  the  complainants  in  the 
original  suit  having  settled  in  the  state  of  Kentucky 
after  this  bill  was  filed,  that  court  could  no  longer 
entertain  jurisdiction  of  the  cause,  and  ought  to  have 
dismissed  the  bill. 

We  are  all  of  opinion  that  the  jurisdiction  having 
once  vested,  was  not  devested  by  the  change  of  resi-^ 
dence  of  either  of  the  parties. 

Vol.  IL  Pp 
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2d.  It  appearing  from  the  will  that  at  its  date  the 
testator  had  a  child  who  is  not  a  party  in  this  suit, 
the  bill  ought  to  be  dismissed,  or  the  decree  opened 
and  the  cause  sent  back  to  make  proper  parties. 

It  is  unquestionable  that  all  the  coheirs  of  the  de- 
ceased ought  to  be  parties  to  this  suit,  either  plain- 
tiff or  defendant ;  and  a  specific  performance  ought 
not  to  be  decreed  until  thej  shall  be  all  before  the 
court.  It  would,  perhaps,  be  not  enough  to  saj 
that  the  child  named  in  the  will,  and  not  made  a 
party,  is  most  probably  dead.  In  such  a  case  as 
this,  the  fact  of  his  death  ought  to  be  proved,  not 
presumed.^  But  as  the  opinion  of  the  court  on  the 
merits  of  the  cause  will  render  it  unnecessary  to  de- 
cide this  question,  it  is  thought  best  for  the  interest 
of  all  parties  to  proceed  to  the  consideration  of 
another  point  which  will  finally  terminate  the  con- 


b  TTie  general  nile,  requiring^ 
^11  persons  interested  to  be  made 
parties  to  the  suit,  is  confined  to 
parties  to  the  interest  involved 
in  the  issue,  and  who  must,  neces- 
carily,  Ue  affected  by  the  decree. 
It  is  a  rule  of  convenience  merely, 
and  may  be  dispensed  with  when 
it  becomes  extremely  difficult  or 
inconvenient.  \V>ndell  v.  Van 
Rensselaer,  1  Johns,  Ch.  R^P' 
349.  And  tlje  want  of  proper  par- 
ties is  not  a  good  plea,  if  the  bill 
suggests  that  such  parties  are  out 
of  the  jurisdiction  of  the  court. 
Milligan  v»  Mi  Hedge  el  w.r.  3 
branch,  2^0.     Travera  v,  Buck- 


ley, 1  Ves,  385.  Cowslad  v.  Co- 
ley,  1  Vcm,  140.  In  such  a  case, 
if  the  property  in  litigation  be 
within  the  control  of  the  party 
who  is  brought  before  the  court, 
it  may  be  acted  upon  by  the  court. 
Smith  V.  Hibernia  Company,  1 
SchoalesSf  Lefroy,  240.  Williams 
V.  Whinyates,  2  BroKn't  CA..  Cos, 
399.  No  person  need  be  made  a 
party,  against  whom  if  brought  to 
a  hearing,  the  plaintiff  cannot 
have  a  decree ;  as  a  residuary  le- 
gatee, and  a  bankrupt  in  a  suit 
brought  against  the  assignees. 
De  Golls  V.  Ward,  io  note  1  ta 
3  Fere  WUL  311. 


OF.  The  united  states. 

test)  so  far  as  it  is  to  be  detertaiued  in  a  court  of 
equity. 

This  is  a  suit  for  the  specific  performance  of  a 
contract)  either  by  conveying  lands  in  the  state  of 
Ohio,  stipulated  to  be  conveyed  as  the  consideration 
for  land  sold  in  the  state  of  Kentucky ;  or,  if  that 
be  out  of  the  power  of  the  obligor,  by  paying  money 
in  lieu  thereof!  Although  the  contract  is  not  con- 
tained in  one  instrument,  but  consists  of  two  bonds, 
the  one  ^iven  by  Charles  Morgan  of  Pennsylvania, 
binding  himself  to  convey  the  land  in  Kentucky,  and 
the  other  by  Charles  Morgan  of  Kentucky,  binding 
himself  to  convey  the  land  in  Ohio ;  yet,  it  is  essen- 
tially one  contract;  and  it  sufficiently  appears  that 
the  land  in  Ohio  forms  the  consideration  for  the 
lands  in  Kentucky.  It  is  then  a  case  standing  on 
those  general  principles  which  govern  all  applica- 
tions to  a  court  of  equity,  to  decree  the  specific  per- 
formance of  a  contract 

In  cases  of  this  character,  no  rule  is  more  universal 
than  that  he  who  asks  for  a  specific  performance  must 
be  in  a  condition  to  perform  himself.  This  point  was 
fully  considered  in  the  cases  decided  in  this  court 
between  Hepburn  and  Dundas,  and  Colin  Auld  as  the 
agent  of  Dunlop  &  Co.,  and  the  principles  laid  down 
in  those  cases  are  believed  to  be  entirely  correct. "* 

Let  us  inquire,  then,  whether  the  plaintiffs  in  the 
court  below  have  brought  themselves  within  this  rule. 

It  is  incumbent  on  them  to  show  an  ability  to  con- 
vey to  the  defendant  in  that  court  a  clear  estate  in 
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a  Vide  ante,  Vol.  I.  p.  179. 
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fee  simple  in  the  tract  of  one  thousand  acres  lying 
in  Kentucky,  which  was  sold  to  him  by  their  ances- 
tors.    Have  they  done  so  ? 

The  co-heirs  are,  some  of  them. /«mM  covert,  and 
some  of  them  infants.  The  dtcree  against  the  de- 
fendant for  the  value  of  the  Ohio  land  is  not  depen- 
dent on  their  making  him  a  convryance  of  the  land 
io  Kentucky,  but  is  absolute.  He  is  to  pay  the  cod- 
Bideration  money,  and  then  obtain  a  lilie  if  he  can. 
It  is  true  that  In  the  event  of  selling  the  Kentucky 
land,  which  is  to  take  place  after  exhausting  the 
personal  estate  of  Charles  Morgan  of  Kentucky,  the 
complainants  are  directed  to  join  in  the  conveyance; 
but  this  contingency  may  not  happen;  and  if  i( 
should,  a  decree  that  femes  covert  and  infants  who 
fire  plaintlfls,  and  against  whom  no  cross  bill  hat 
been  filed,  should  convt-y,  might  not  secure  a  cod- 
Tcyance. 

This  might  be  corrected  by  sending  the  case  back 
with  instructions  to  new  model  the  decree  so  as  to 
adapt  it  to  the  situation  of  the  parties,  did  it  appear 
to  the  court  that  the  appellees  are  able  to  make  such 
a  title  as  the  appellant  ought  to  receive. 

But  the  appellees  appear  to  the  cojrt  to  be  inciP- 
j>able  of  making  an  unincumbered  title  to  the  land 
sold  by  their  ancestor.  Six  hundred  and  sixty-srx 
acres  have  been  sold  under  au  execution,  and  convey* 
ed  by  the  officer  making  the  aale.  The  terretenanta 
have  been  brought  before  the  court.  The  bill*  as 
to  tfaem,  has  been  dismissed,  and  from  the  decree  of 
diimisaion  there  has  beea  do  appeal.     Cao  thia' 
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court  close  its  eyes  on  their  title^  or  declare  it  in-      isi7. 

Talld  ?  v^v^^i^ 

It  has  been  said  that  the  sale  is  fraudulent,  irre-  ban 
gular,  and  illegal.  But  the  court  empowered  to  ex-  MomA. 
amine  these  allegations  has  decided  against  them^ 
and  from  its  decree  no  appeal  has  been  taken.  The 
incumbrance  is  an  incumbrance  in  fact,  and  its  le-^ 
gality  can  be  inquired  into  hj  this  court  only  in  a  suit 
to  which  the  persons  claiming  the  title  are  par- 
ties* 

It  might  be  urged,  that  as  the  appellant  sold  to 
Patton,  and  Patton  holds  also  under  the  sheriff^s 
sale,  he  is  not  now  at  liberty  to  consider  Patton^s 
title  as  an  incumbrance  on  the  land. 

This  argument  would  be  entitled  to  great  consi- 
deration was  it  applicable  to  the  whole  land  sold  by 
the  sheriff.  But  it  is  inapplicable  to  one  hundred 
and  sixty-six  acres,  part  of  the  tract  which  has  nerer 
been  sold  by  the  appellant. 

If  the  titles  acquired  under  the  sheriff^s  sale  be 
such  as  would.be  annulled  in  a  court  of  law  or  equi- 
ty, (concerning  which  this  court  gives  no  opinion,)  it 
was  incumbent  on  die  plaintiffs  to  annul  them  before 
they  obtained  a  decree  for  a  specific  performance. 

Other  objections  have  been  made  to  the  decree  of 
the  circuit  court  It  has  been  said  that  the  contract 
was  in  its  origin  unequal,  and  that  the  ancestor  of 
the  appellees  had  in  his  life  time,  by  his  conduct,  dis- 
affirmed the  contract.  It  is  deemed  unnecessary  to 
examine  these  objections,  because  the  court  is  of 
lepinion  that  the  mability  of  the  appellees  to  oiake 
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1B17.       such  a  title  to  the  land  at  this  time  as  the  appellant 

V^""'^^  ought  to  accept,  deprives  them  of  the  light  to  de- 

Leirs       mand  a  specific  performance.     Neither  party  can  at 

Hurgaa.     present  claim  the  aid  of  this  court,  but  ought  to  be 

left  to  Dursiie  their  legal  remedies. 


I 


Decree  reversed,  and  bill  dismissed.' 

d  There  can  be  DO  doubt  that  drawofromlhedthlawortheCodf, 

the  orJKto  of  the  doctrine   of  Uie  de  act,  vend,  ct  nnpl,,   bj  station 

XoglUb  court  of  cbancerr,  as  to  that  this  law  doea  indeed  give  to 

the  specific  performance  of  ag^ree-  the  v^^ndce  the   action  in  id  quod 

men ts,  is  to  be   traced   lotbeBo-  tntercit,  ag;ain»t  Ibe  vendor  tibo 

man  law  ;  altboug-b  the  com  men-  refuses  to  deliver  possesion  of  the 

talors  oD  that  law  are  divided  in  tbiagsold;  but  that  it  does  not 

opinion   a*   to  whether  it  nouJd  conGoo  bis  remedy  to  this   action 

compel  the  actual  deliver;  of  the  alone-     He  cites  Paului,  Sent.  1. 

Ifaiog  sold,  or  whether,  io  case  of  13.  4.  as  a  precise  authorit;  that 

refusal,  on  the  part  of  the  vcodor,  the  vendor  may  be  compelled  to 

bi«  abligMion  reiolrea  itself  into  deliTer  the  thing  tpeCificallj,  jw- 

the  payment  of  pecuoiarj  dama*  tat  cogi  ut  Iradat ;  bat  at  it  may 

fea.      Thaw  ciTiliani  who  are  of  not  alwajB  becoDveDientorprac* 

the  latter  opinioD,  gronod  them'  ticable  for  the  vendee  to  cansA 

telres,    UL  .OaQMCodedtmU.  himself  to  be  put  in  poueasioa 

vend,  et  empL  L.A.tiL  49.,  $  4.  manu  mUUari,  he  is,  bj  this  law, 

vhich    subjecti   the    Tendor   b>  permitted  to  resort  to  his  action 

damage!  for  refaring  io  deliver  m  id  q¥od  mlertti.    He  has  tha 

powenioD  of  the  tfaiug mU.    2d.  cboiceof the  tworemedies.  Atlo 

On  the  maxim  of  law  that  nemo  the    aignment   drawn  from  th* 

polft  rogi   pngcui  ad  /actuat;  maxim,  that  n«nu>  polal  cogi  ad 

from  whence  thejr  coDclade  that  Jaetum,  and  that  those  contract* 

nemo  fott$t  cogi  ad  Iraditiontm.  which  ooosist  in  the  obligatioa  to 

^e  oontrarji  opioioa  ii  lupported,  do  a  certain  thing,  reulra  tbem- 

among  Othen,  bj   Pothier,  who  telfei  in  id  quod  inlerfl  aOoiU, 

atatc*  it  to  be  conlbrmable  to  the  Pothier  answers,  that  this  maxim 

ptMtice  on  the  Enropmui  oonti-  is  inapplicable,  «xcept  where  the 

neat  toeofbiceaspecificperibrm-  act  to  be  done  is  a  mere  personal 

«nce  of  the  contract  of  sale.    He  act  of  the  debtor,  m*rvmfiuiimi 

ummta*    the    nbore    ohjectioiu  as  where  a  person  contract*  to 
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copy  a  manoscriptt  or  to  ezca-  in  the  year  book  of  8  £.  4.  4.  b.',         1817. 
vate  a  ditch,  in  which  case,  if  ooe  of  the  eaiiiest  reco^itioni  of     v^rv^^ 
the  agfreement  be  not  peribrmed,  the  equitable  powen  of  the  court     Morvao'i 
the  obligation  necessarily  resolves  Bat  the  modem  authorities  seem         heirs 
itself    into  pecuniary    damages,  to  lean  against  this  doctrine.    Lu- 
But  that  theactofdeliTeringpos-  cas  t.  Commerford,  3  Brown's 
session  of  the  thing  sold,  is  not  Ch,  Cat*  167.    S.  C.  1  Vea.  jun. 
merum  /actum,  ied  magii  ad  cto*  23C.     Mosely  t.  Virgin,  3  Fist, 
lionan  accecfi< ;  and  that  the  debtor  184.    Flint  t.  Brandon,  S  Fet. 
may  be  compelled  to  perform  it  164.    Erring^n  t.  Aynesley,  9 
specifically.    De  Vente,  No.  68.  Brown*a  Ch.  Ca».  343. 
This  principle  he  extends  even         Although  the  rendee   is  not 
to  personal  property ;  but  in  the  obliged  to  take  a  defectire  title, 
practice    of   the    English  court  yet,  if  there  be  a  mistake  or  misre- 
of  chancery  agreements  respect-  presentation  as  to  the  quantity  or 
iog  chattels  are  not,  in  general,  quality  of  the  property  sold,  or  of 
enforced,  as  has  been  before  no-  the  estate  of  the  yendor  therein, 
ticed.      .^nto,  Vol.  I.    p.   154.,  the  rendee  may,  if  he  electi  so  to 
note  (a.)  So,  also,  that  court  refo*  do,  bare  the  difference  deducted 
sed  to  decree  a  specific  perform-  from    the   purchase   money    bj 
ance  of  a  covenant  to  make  good  a  way  of  compentathih  and  a  speci* 
gravel  pit    Scbolefield  v.  White-  fie  performance  as  to  the  rest, 
head,  2  Fern.  127.  And  to  refer  a  There  is  a  settled  distinction,  when 
controversy  to  arbitration.  Street  a  vendor  comes  into  a  court  of 
V.  Rigby,  6    F'es.  818.      These  equity  to  compel  the  vendee  to  a 
last  cases  fall  within  the  distinc-  performance ;  and  when  a  vendee 
tion  stated  by  Pothier  of  a  mere  seeks  to  compel  a  vendor  to  per- 
personal  act,  the    obligation  of  form.    In  the  first  case,  if  the 
which,  in  case  of  non-performance,  vendor  is  unable  to  make  ont  a 
resolves  itself  into  pecuniary  da-  title  as  to  part  of  the  subject  mat- 
mages  ;  to  recover  which  the  party  ter  of  the  contract,  which  was  the 
must  resort  to  his  action  at  law.  principal  object  of  the  purchaser, 
But  Lord  Hardwicke  held,  contra-  equity  will  not  compel  the  vendee 
ry  to  the  principle  of  this  distinc-  to  perform  the  contract  pro  tonto* 
tk>n,inthecaseoftheCityofLion-  In  the  second  case,  the  Vendee 
don  V.  Nash,  3  Atk,  512.,  that  a  co-  may,  if  he  cbooses,  take  the  part 
venantto6iititforre^t/Jmightbe  to  which  a  title  can  be  made, 
specifically  enforced,  but  not  a  co-  Waters  v.  Travis,  9  Johnt,  Rep. 
Tenant  to  repair.    And  the  same  465.    Milligan  v.  Cooke,  16  Fet. 
ease  is  mentioned  as  within  the  ju-  1.    Halsey  v.  Grant,  13  f^ee.  77. 
risdiction  of  the  court  of  chancery  Mortlocke  v.  BuUer,  10  Fm.  3lCi» 
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Patoa  r.  Tiogen,  1   Va.  Sf  Beat,  tbe  farm,  was   51   centi  ■  jeart 

353.      But  where  tlie  parlicular  the  eii«IencB  oribe  quit-renlbe- 

or  memorauilinn  deicribcd  tho  ei-  iog  kniwo  lo  B.  at  tlie  lime  uf  lbs 

tate  a£  containiDg'.  by  Gstimalioo,  conlracl.  il  »a«  heU  that  tiie  ex- 

no  m&aytcnt,  "  bcihe  tamemare  iitence  of  such  30  incumbrance, 

or  ha,"  tlic  vendee  was   bcld  not  (if  it  wpre  any.)  was  no  obgeclinu 

lo  be   entitled  to   an  uhatcrneDl  lo  a  decree  for  a  BpeciGc  perform- 

)D  the  price  fora  deficienCT  in  the  ance  of  tbe  contract.    Ten  Broeh 

quantity   of  acres   told.     Winch  *     LiviagitoD.    1   Joknt.    Chan, 

».    Wiocheitcr,   1    Vet.  Sf   Btat.  R.ih7. 

3T5.  The  court  of  chancery,  in  Ing^eneral. theTendormaycom- 
Aecraeiog  a  specilic  eicculion  of  pel  a  specibc  perfurmani^e,  iT  ha 
s^reementg,  ^rerns  itself  by  a  can  make  a  good  litlcal  the  time 
iDOral  cerlaiaty,  for  it  ia  impossi-  of  I  be  decree,  altliough  he  bad 
ble  in  Ibe  aatore  of  things  thero  uot  a  good  title  when  the  land 
•hoDid  be  a  mathematical  certain'  oui^bt  lo  hare  bees  cuDveyeJ  ac- 
ty  of  a  ^ood  title.  Therefore,  it  cording  to  the  term<  of  tbe  coo- 
was  held  in  England  thai  a  reser-  tract.  I.aDj;ford  v.  Pitt,  5  Pcr^ 
*atioD  in  tbe  grant  of  an  estate  by  tFill.  630.  Mortloebe  r.  Duller, 
tbe  crown  of  royal  mines  within  10  Ku.  315.  Coffin  v.  Cooper, 
Ibe  premises  was  oot  such  a  We-  li  Va.  30^.  Hepburn  v.  Auld, 
niiili  in  tbe  title  «■  would  excuM  i  Cranch,  26t.  Hepbnm  et.  ai. 
the  Tendee  from  taking  it ;  be-  *.  Dunlop  d.  al.  AnU,  Vol.  I.  p. 
cbum  it  leeaM  tha  crawn  had  no  i79.  Where,  after  bill,  antwer, 
power  to  grant  a  license  to  any  and  replication,  no  farther  step* 
feraoQ  to  come  npoo  a  tnbject'i  were  taken  in  the  cause  for  np> 
•itate  and  aearch  for  lach  mine*;  wards  of  twenty  year*;  thii  was 
and  eiBn  if  it  had  the  power,  it  held  as  not  of  itself  a  reason  for 
WM  extremely  improbable  that  it  refusing  a  specific  perforfnaoce, 
would  ever  be  exercised.  Lyd-  there  being  acquiescence  on  both 
dal  T.  Weston,  Z  Alk.  10.  So,  sides.  Cain  t.  Allen,  3  Dca  2B9. 
•Im,  in  this  country,  where  A.  con-  And  wliere  an  agreement  for  tbv 
Iraoled  lo  couTey  lo  B.,  •'  by  a  sale  of  lands  was  suflerod  to  r^ 
good  and  TBlid  conreyance  in  main  onexscuted  for  fonrteea 
law,"  a  farm,  which  was  original-  yean,  the  vendee  having  token, 
lypsrceloC  a  large  tract  of  ground  and  continued  to  hold,  posseuion ; 
granted  by  the  proprietor  of  a  tbe  court,  under  the  peculiar  facts 
■nanor  to  the  ancestor  of  A.,  in  of  the  case,  decreed  a  speciGo 
Ae,  "yielding  and  paying  to  Ibe  performance  of  the  contnct.— 
graobir,  his  bein  and  assigns,  the  Waten  v.  Travis,  9  -Johtu.  R. 
year^  rent  of  ten  sfailiiogs."  the  466.  But.  as  a  general  rale,  tbe 
proportion  of  whiolt  (|nit  rent,  on  eoart  will  not  sufiar  a  par^i  <1 
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the  distance  of  years,  to  come  to  the  Tendor  is  able  to  perform,  and        ]8  f  7. 

the  court  and  say  that  be  is  ready  a  comperuation  to  the  vendee  for 

to  make  a  good  title,  and  demand  the   residue.     Todd  v.   Gee,  17 

a  specific  performance.     Jenkins  F>f.  273.     But  where  the  defen- 

T.  Hiles,  6  Ves,  646.     Wynn  v.  dant  has  put  it  out  of  his  power 

Moi^n,  7  yes,  205.     And   the  to  perform  the  contract,  the  bill 

parties  may  make  time  of  the  es-  will  be  retained,  and  it  will  be 

tence  of  the  agreement,   so  that  referred  to  the   master  to  assess 

if  there  be  a  default  at  the  day,  the  plaintiff^s  damages.      Denton 

without  any  just  excuse,  and  with-  y,  Stewart,  1  Fonb,  38,  Note  y., 

out  any  waiver  afterwards,   the  and  165,  Note  &.,  and  1  f^es,  3x!9. 

court  will  not   interfere  to  help  17    Ves.  276,   Note  6.     Grecna- 

tbe  party  in  default.     Benedict  v.  way  v.  Adams,  12  f^et.  393.  And 

Lynch,  1  Johns,  Chan,  Rep.  370.  where  a  specific  performance  was 

The  court  of  chancery  will  not,  refused,  because  the  contract  was 

except  under,  very  particular  cir-  within  the  statute  of  fraucTs,  yet 

cumstances,  upon  a   bill  for  the  the  plaintiff  having  sustained  an 

Rpecific  performance  of  a  con-  injury  For  which  he  was  entitled 

tract,  if  the  party  be  not  entitled  to  compensation,  and  for  which 

to  a  specific  performance,  direct  he  had  no  remedy,  or  at   best  a 

zn  issue  of  quantum  damnificatust  doubtful  and  inadequate  remedy 

pr  a  reference  to  the  master  to  as-  at  law,  the  court  retained  the  bill 

<:ertain  the  damages.     The  plain-  aod  awarded  an  issue  of  quantum 

tiff,  if  he  chooses   that   remedy,  damnificatus  to  assess  the  dama- 

must  resort  to  law,  it  not  being  gen  sustained  by  the  plaintiff  by 

like   the  case  of  a  defect  of  title  the  acts  of  the  defendants.     Phil- 

as  to  part,  or  of  quality,  or  quan-  lips  v.  Thompson  e/  a/.,  1  Johns* 

tity,  where  a  specific  performance  Chan.  Rep.  131. 

may  be  decreed  as  to  so  much  as 


Vol.  n,  Q  q 
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Liter  et  al.  v.  Greek. 


Id  b.  writ  of  right,  bmuijLl  under  tbe  statute  ofKenlaclcv,  where  iLe 
demBnilaDt  dr^Hiribeil  his  land  by  mclea  and  bauods,  and  cuualed 
against  Iho  (enanti  jointly  i  it  was  bold  Ibat  tbia  was  matter  pleada- 
ble iD  abatcmeiil  ooly,  ami  tbal  by  pleading  ia  bar,  tbe  tenaDls  id- 
loiited  their  joint  seisin,  aud  li»t  the  opporlunily  orpleadiog'SKere' 
ral  teuniicy. 

The  (cnaaU  could  not,  in  tbia  case,  Bcveraliy  plead,  in  addition  (o  tba 
mise,  or  q^neral  iasae,  tbat  ncil/ur  /Ae  plitinliff\  norkU  OKolor,  uo»* 
any  other  tinder  or  from  lo/ioni  lie  ilerh-Ed  hit  title  to  the  demanded 
premiiet,  teerf  ever  actually  leistd  or  pottaicd  ttttriof,  or  of  any 
pari  llier'rf:  because  it  amouuted  to  tlic  groocral  inae,  and  wax  an 
BpplicatioD  to  the  Aiere  discretion  of  the  ci>urt,  wbicb  ii  aot  exami- 
nable upon  a  writ  of  error. 

Quei-e,  Whether  tiie  teuanti  could-  plead  (be  mise  Mrerallj,  a*  (o 
tbe  several  tenemeoti  bcid  by  Ihcm,  parcel  of  tbe  demandant's  prtt- 
mises,  nithuut  aiuweriD(  or  pleading  any  (biog   aa  tn  the  r»- 

Under  «ucb  picas,  and  the  replication  preKnbed  bjr  tbe  itatnte,  (he 
mite  was  joined  ;  the  parties  proceeded  to  trial ;  and  the  foUowiac 
general  verdict  was  found,  viz.  "  The  jury  find  tbat  the  deptmndaot 
haib  more  mere  right  to  hold  tbe  tenement,  as  be  hath  dennuWIed, 
than  the  tenants,  or  either  of  them,  have  to  hold  the  respectm  teQ»- 
nenta  set  forth  in  their  respective  pleas,  they  being  panels  of  the 
tenement  in  the  count  menLoned."  It  wai  held,  Uiat  this  rerdicl, 
being  certain  to  a  common  intent,  was  safficient  to  anstain  a 
judgment. 

It  was  also  held  tbata  joint  judgment  against  the  tenantafbr  tiwcwb, 
as  well  as  tbe  toi<f,  was  correct- 
March  Bth.         This  cause  was  argued  bj  Mr.  Hughes^  for  ttie 

plaintiifs  in  error,  and  by  Mr.  M.  B.  Hardin  aod  Mr. 

Joms^  for  the  defendant  ia  error. 
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Mr.  Justice  Story  delivered  the  opinion  of  the      is  17. 

court  N^^N^-vy 

This  is  a  writ  of  right  for  the  recovery  of  lands        \. 
brought  in  the  form  prescribed  by  the  statute  of  Ken-  j^arc^  13,^. 
jtucky,  in  which  the  demandant  described  his  land  by 
metes  and  bounds,  and  counted  against  the  tenants 
jointly.     To  this  count  the  tenants  demurred,  and 
upon  a  joinder,  the  demurrer  was  overruled   by  the 
court,  and  upon  motion  of  the  tenants,  leave   was 
given  to  them  to  withdraw  the  demurrer,  and  plead 
anew.     A  motion  was  then  made  to  the  court,  by  the    ' 
tenants,  to  compel  the  demandant  to  count  against 
them  severally,  upon  the  ground  that  they  held  se- 
parate and  distinct  tenements,  parcels  of  the  land 
demanded,  which  motion  was    overruled   by    the 
court     And,  in  our  judgment,  this  was  very  proper- 
ly done,  for  the  matter  was  pleadable  in  abatement 
only;  and  by  pleading  in  bar,  the  tenants  admitted 
their  joint  seisin  of  the  freehold,  and  lost  the  oppor- 
tunity to  plead  a  several  tenancy.     Assuming  that 
at  common  law,  a  writ  of  right  patent  may  be  brought 
against  divers  tenants,  who  hold  their  lands  several- 
ly, and  that  the  demandant  may  count  against  them 
severally,  it  does  not  follow,  that  this  doctrine  ap- 
plies to  a  writ  of  right  close;  but,  if  it  did,  and  the    - 
demandant  should,  in  such  case,  count  against  the 
tenants  jointly,  and  the  tenants  should  plead  to  the 
merits,  it  would,  for  all  the  purposes  of  the  suit,  be 
an  admission  of  the  joint  tenancy.     And  the  clause 
in  the  statute  of  Kentucky,  requiring,  that  where  se- 
veral tenements  are  demanded,  the  contents,  situa- 
tion, and  bQundarics  of  each  shall  be  inserted  in  the 
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count,  has  not  alfecled  this  rule.  It  supposes  that 
lilt;  several  leneitients  are  held  by  the  same  tenants. 
The  tenant!)  ncit  moved  the  court  to  allow  them  se- 
verally to  plead,  in  addition  to  tlie  raise,  or  general 
issue,  lliat  neither  the  plajntitT,  nor  bis  ancestor,  nor 
any  other  under  or  from  whom  lie  derived  his  title 
to  tile  demanded  premises,  were  ever  actually  seised 
or  possessed  lliereoliojof  any  part  thereof;  which  mo- 
tion the  court  refused  to  grant.  And,  in  our  judg- 
ment, this  was  very  properly  done.  In  the  first  place, 
this  plea  was  clearly  bad,  as  amounting  to  the  gene- 
ral issue,  and,  indeed,  for  other  manifest  defects  :  In 
the  next  place,  it  was  an  application  to  the  mere  dis- 
cretion of  the  court,  wliich  is  not  a  subject  of  exami- 
nation upon  a  writ  of  error.  The  court  then  per- 
mitted the  tenants  lo  sever  in  pleading.and  to  plead 
the  inise  severally  as  to  several  tenetneots  held 
by  them,  parcel  of  the  demanded  premises,  without 
answering  or  pleading  any  thing  as  to  the  residue. 
Upon  the  propriety  of  this  pleading,  we  give  no  opin- 
ion, as  it  is  not  assigned  for  error  by  the  demaodanti 
and  the  error,  if  any,  is  in  favour  of  the  tenants.  The 
replication  prescribed  by  the  act  of  Kentucky,  was 
pleaded  to  the  several  pleas ;  and  upon  the  mise  so 
joined,  the  parties  proceeded  to  trial.  The  court 
being  divided  upon'  several  points  made  at  the  trial, 
the  jury  was  discharged.  At  a  ftubseqi^ent  term,  the 
tenants  again  moved  the  court  for  leave  to  withdraw 
the  mise  joined,  and  lo  plead  non-tenure  as  to  some^ 
and  several  tenancy  as  to  others,  in  abatement,  which 
was  refused  by  the  court;  and  in  our  judgment,  for 
the  reasons  already  stated,  was  properly  refused. 
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The  cause  was  then  again  tried  bj  a  jurj,  who  re-  1817. 
turned  a  general  verdict  for  the  demandant^  which, 
under  the  direction  of  the  court,  was  amended  bj  the 
Jurj,  and  recorded  as  follows:  ^^ The  jury  find  that 
the  demandant  hath  more  mere  right  to  hold  the 
tenement,  as  he  hath  demanded,  than  the  tenants,  or 
either  of  them,  have  to  hold  the  respective  tenements 
set  forth  in  their  respective  pleas,  they  being  parcels 
of  the  tenement  in  the  count  mentioned/* 

It  is  objected  by  the  tenants,  that  this  verdict  is 
insufficient,  because  it  does  not  contain  a  several 
finding  upon  the  several  issues  of  the  tenants,  but  is 
a  joint  finding  against  them  all;  and  only  by  infer- 
ence and  argument  a  finding  of  the  several  issues 
for  the  plaintiff.  This  objection  cannot  be  sustained. 
The  verdict  expressly  and  directly  affirms  the  right 
of  the  demandant,  and  denies  the  right  of  the  ten- 
ants to  the  land  contained  in  their  respective  pleas, 
the  same  being  parcel  of  the  land  demanded.  A 
verdict,  certain  to  a  common  intent,  is  sufiicient  to 
sustain  a  judgment.  At  the  trial,  a  bill  of  exceptions 
was  taken.  The  first  point  in  the  exceptions  is,  the  re- 
fusal of  the  court,  upon  the  prayer  of  the  counsel  for 
the  tenants,  to  direct  the.  jury  that  the  demandant 
was  not  entitled  to  recover  in  the  suit,  upon  the  proof 
by  the  tenants,  that  they  claimed  their  several  tene- 
ments under  distinct  and  several  titles.  This  refu- 
sal was  perfectly  correct ;  for  the  matter  did  not  go 
to  the  merits,  and  could  be  taken  advantage  of 
only,  as  has  been  already  stated,  by  a  plea  in  abate- 
jBcnt. 
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1817.  The  next  exception  is,  that  the  court  allowed  a 

copj  of  the  survey  of  the  land  claimed  by  the  de- 
mandant to  go  in  evidence  to  the  jury,  for  the  pur- 
pose of  identifying  the  same.  No  ground  for  this 
objection  has  been  stated ;  and  it  seems  to  be  utterly 

untenable. 

« 

Another  exception  is,  that  the  court  refused  to 
allow,  as  evidence  to  the  jury,  to  prove  that  the  de- 
mandant did  not  hold  the  legal  title  to  2,000  acres 
parcel  of  the  land  demanded  in  this  suit,  the  copies  of 
a  certain  record  of  a  decree  in  chancery,  in  a  suit  be- 
tween the  demandant  and  third  persons,  (with  whom 
the  tenants  had  no  privity  of  title  or  estate,)  and, 
also,  of  a  deed  made  in  pursuance  of  such  decree, 
by  which  deed  2,000  acres  of  the  land  demanded  by 
the  writ  appeared  to  be  conveyed  to  third  persons. 
This  exception  is  not  now  relied  on,  and  is  certainly 
open  to  various  objections.  Without  adverting  to  the 
objections,  that  neither  the  record  nor  the  deed  were 
properly  authenticated,  and  that  it  was  an  attempt 
to  set  up  an  outstanding  title  in  third  persons  having 
no  privity  with  the  tenants ;  it  is  decisive  against  the 
admission,  that  the  2,000  acres,  or  any  part  thereof, 
are  not  shown  to  be  within  the  boundaries  of  the 
land  claimed  by  any  of  the  tenants,  or  put  in  issue 
between  the  parties. 

The  last  exception  is,  that  the  court  refused  to 
instruct  the  jury,  that  if  it  should  be  proved  that 
divers  of  the  tenants  had  no  title  to  certain  parcels 
of  the  demanded  premises,  but  that  they  claimed  the 
same  under  a  third  person  having  the  legal  title 
thereof,  then,  that  they  ought  to  find  for  the  said 
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tenants,  because  thej  had  no  title.     This  exception      isn. 
is,  also,  not  relied  on,  and  certainly  could  not  be 
supported,  for  it  could  be  given  in  evidence  onlj  on 
the  plea  of  non-tenure. 

A  motion  was  afterwards  made  for  a  new  trial, 
the  proceedings  on  which,  not  being  matters  of  er- 
ror, need  not  be  mentioned. 

The  only  remaining  objection,  urged  as  a  ground  for 
reversal,  is,  that  the  judgment  is  a  joint  judgment 
against  the  tenants  for  the  costs  as  well  as  the  land. 
We  are  all  of  -opinion  that  the  judgment  is  right, 
and  that  the  tenants  can  take  nothing  by  this  objec- 
tion. The  judgment  is,  therefore,  affirmed  with 
costs. 

Judgment  affirmed.' 

a  A  writ  of  right  patent  is  al-  3  BL  Com,  ap.  1.    This  writ  ii 

ways  directed  to  the  lord  of  the  the  sole  anthority  fon  the  lord  to 

nanor,  or  his  bailiff,  and  is  a  com-  hold  plea  of  the  land  in  contro- 

inission  unto  them  that  they  should  yersy ;  and  without  it  no  one  is 

do  right    The  form  of  the  writ  bound  to  answer  in  the    lord^s 

ii,  **  we  command  you  that,  with-  court  GUmtUle^Mb,  It,  ch,  i,ch. 

out    delay,    you    do  full    right  25.  It  is  called  a  writ  of  right /w- 

(plenum  rectum  teneaHi)  to  A.,  of  tent,  because  it  is  an  open  letter  of 

B*»  of  one  messuage,  kc.,  in  I.,  request^  or  command  given  to  the 

which  he  claiihs  to  hold  of  you  by  plaintiff,  and  exposed  to  full  view, 

the  free  service  of  one  penny  per  in  contradistinction  to  writs  close, 

annum  for  all  service,  of  which  which  are  always  closed  up  and 

W.  of  T.  deforceth  him,  and  un-  sealed,    or  are  supposed  to   be 

less  you  will  do  this  let  the  sheriff  closed  up  and  sealed,  and  directed 

of,  &c.,  do  it,  that  we  may  hear  to  particular  persons.  2  Bl,  Com, 

no  more  clamour  thereupon  for  346.  3  BL  Com,  195.    3  Reeve^s 

want  of  right.     Witness,  Ac."  HitL  45.  Filz,  JV.  Brev.  1.  F, 

Fttz,  Jf.  Brev,  \  O,  Bracton^Ub,  When  the  writ  of  right   patent 

5,  dL  2.  p,  328.  Reg,  Brev.  1.  was  brought  to  the  lord's  court, 

Glanvilie^  lib,  17,  ch,  3.  ch,  4.  an  entry  thereof  was  made  in  his 
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1817         •ourt  by  (he  steward,  and   the  of  right  patent  and  a  writ  of  right 

writ  was  then  delivered  back  to  close,  may  well  warrant  a  distinc- 

the  plaintiff.    Upon  the  entry  a  tion  in  respect   to  the  causes  of 

summons  issued  from  the  lord's  action  to  be  joined  in  it.     A  writ 

court  to  the  tenant,  commanding  of  right  patent,  being  a  mere  aa* 

him  to  appear  at  the  next  court  thority  to  the  lord  to  take  cogni* 

to  answer  the  plea ;  and  this  was  zaoce  of  the  suit  at  the  complaint 

the  first  process  by  which  the  te-  of  the  plaintiff,  may  well  include 

nant  had  any  knowledge  of  the  divers  tenements  held  by  several 

suit.    Roit.  ErU.  24A,  6.    Booth,  tenants,  whereof  the  plaintiff  k 

4.  88,  89. 92.    Bracion^  Ub.  5.  cfu  deforced.    Nor  are  the  rights  of 

3.  #.  3.  p,  329.  Jd,  ch.  6.  p,  333.  the  several  tenants  affected  by 

On  the  other  hand,  a  writ  of  right  such  joinder;    for,  as   to  them, 

.  close  is  always  directed  to  the  she-  the  subsequent  summons  is  the  first 

riff,  and  was  immediately  return-  process,  {Booth,  4.  92. ;)  and  in 

a 

able  into  the  court  of  common  this  they  are  severed,  each  tenant 

pleas.  jBoof^,  91.  The  form  of  it  is,  being  summoned  to  answer  only 

''  The  King,  to  the  sheriff  of  — •^.  for  the  tenements  held  by  himself. 

Command  A.,  that  he  justly,  and  And,  for  this  purpose,  where  the 

without  delay,  render  unto  B.  one  land  is  severally  held  by  several 

messuage  with  the  appurtenances  tenants,  the  writ  always  specifies 

which  he  claims  to  be  his  right  the  quantity  of  land  in   the  pos- 

and  inheritance,  and  whereof  he  session  of  each.  Rfg»  Brev.  1  6. 

complains  that  the  said  A.  unjust-  The  position,  therefore,  stated  by 

ly  deforces   iiim ;  and  unless  he  Fitzherberl,  (JV'a^  Brev,  2.  D.,) 

shall  so  do,  and  if  the  said  B.  shall  that  a  writ  of  right  may  be  brought 

give  you  security  of  prosecuting  against  divers  tenants  who  bold 

his  claim,  then  summon   by  good  their  lands  severally,  may  be  good 

summoners  the  said    A.,  that  he  law  when  applied  (as  he  applies 

appear    before    our  justices    at  it]  to  a  writ  of  right  patent.     But 

Westminster,   on,  &c.,    to  show  it  is  not  thence  to  be  inferred  that 

wherefore  he  hath  not  done  it,  and  the  same  doctrine  is  to  be  applied 

have  you   there   tlie  summoners  to  all  the  subsequent  proceedings; 

and  this  writ.     Witness,  Aic'Tl)  and  that  in  the  subsequent  sum- 

Ileg»  Brev,  4.   Fitz,  JV.  B.  2  F.  mens,  process,  and   pleading,  the 

Booth,  91.  3  Wits,  419.  tenants   are  to  be  joined  in   the 

This  difference  between  a  writ  same  manner  as  if  they  were  joint 

(1)  It  has  b«en  very  jusllj  remarked  by  Mr.  Sergeant  Williams,  io  his  learned  note 
to  2  S«uod.  R  43.  a,  DOte  (1)  that  Mr.  Sergeant  Wilson  is  mistaken  in  calling  the  wrK 
of  right  in  Tyssen  r.  Clarke,  3  Wils.  419,  541,  558,  a  writ  of  right  patent,  for  it  wmm  a 
writ  of  right  close. 
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fpoanti  of  the  wbok  land.     In  cserta  resin  jadicimn  deda.catur,       .1^17. 

&ct»  the  lammona  in  a  writ  of  de  qua  debeat  teneoi  respbndere,    y^^-  ^  n^^r 

right  patent,  is  a  sereral  process  ut  tttno  sciri  possit,  si  totam  rem         Liter 

against  each  tenant  for  the  land  petitam  tennerit,  yel  ejiis  partem,       ^' 

held  sereraUy  by  him ;  and  in  this  Tel  etiam  nihil,  et  sic  fiat  de  perti- 

respect  it  is  exactly  what    the  nentiis,  ftc  &c.    Et  post  modum, 

original  precept  is  in  a  writ  of  si  qna  competat  ex  ipsa  re^  ut  si 

right  close.  nihil  inde  teneat  vel  non  nisi  ejus 

When  ODoe  the  tenant  is  sun^o  partem,  et  idem  de  pertinentiis." 

mooed  into  court,  either  upon  a  Bracitmi  lib.  6.,  deExeepU  c^  1., 

writ  of  right  patent  or  a  writ  of  foL  400.      *^  Item  cadit  breve,  si 

Yigfat  close,  the  same  exoeptioos  tenons  minus  teneat,  quam  petens 

and  pleadings  in  abatement  or  in  petat,  secns  tamen  si  plus  teneat." 

bar,  and  the  same  defence  upon  Bratimi^fot,  414.,  6.    And  in  an- 

the  merits,  equally  applies  in  a  suit  other  place,  speaking  of  the  doo^ 

upon  the  one  as  the  other.    Non-  trine  that  when  a  writ  is  bad  ia 

Innure,  joint  tenancy,  sole  tenan-  part,  it  is  bad  in  the  whole,  he 

ey>  and  sereral  tenancy,  are  good  says,  **  et  cum  broTO  ita  in  se  fuer^ 

pleas  in  abatement,  whererer  they  it  yitiosum  in  aliqua  parte,  in  nuN 

apply  to  any  parcel  of  the  land  la  parte  valebit,  quantum  ad  unanl 

demanded  of  any  particular  tenant  aciionen;  secus  esset,  si  plures 

or  tenants.   Bracton,  speaking  on  sint  ibi  actiones  ratione  plurium 

tills  subject,  says,  **  tunc  demum  tenentiuro.    Et  si  unus  petat  per 

tidendum  an  tenons  totam  rem  to*  unum  brere  feodum  nnius  militis 

neat    quam    petitur,  cum  certa  In  una  Tilta  et  yersus  alium  in 

tes  debeat  in  judicium  deduct,  vel  eodom  brevi  feodum  alterius  mill- 

al  ejus  partem,  tunc  quotam,  vel  tis  eodem  villa  vel  in    diversis, 

ai  omnioo  nihil,  et  similiter  si  res  quamvis  cadat  breva    de   feodo 

petita   pertineat    ad    jurisdictio-  unius  militis,    nihilominus  stabit 

nem  judicantis ;  et  tdeo  petitur  de  ieodo  alterius   militis  versus 

visus  rei  petites,  quia  ex  hoc  com-  enndem,quia  ibi  sunt  dirersce  acti* 

petere  poterit  exceptio   tenenti,  ones  propter  diversitatestenemoo- 

ne  sit  actio  inanis  cum  tenente,  torum,  quamvis    breve  uoicum. 

cum  rem  restitoere  non  possit  vel  Item  eodem  mode  enint  actiones 

totam  secundum  quod   petitur.*'  plures  ratione  divorsarum  perso* 

Jftmcf. /i6.  5.  di.7./o<.  376.    And  narum  et  rerum  ubi  plures  sunt 

he  again  treats  more  fully  on  the  tenentes.'*    Bracton,  fol.  414.,  a. 

subject  in  the  book,   de  Excefi-  Bracton  here  manifestly  refers  to 

tiorUbui,    **  sunt  etiam  quaedam  atvritof  right  patent,  Where  scve-'' 

quae  visum  sequuotnr  et  de  qui-  ral  tenements  are  demanded  in  * 

bus  certificari  poterit  tenons  anti-  the  writ  of  several  tenants  seve- 

quam  petens  ei  visum  feoerit ;  et  rally,  and  in  such  case  he  codSi« 

Vot.  n.  Rr 
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ders,  (hat  the 


;  may  »balc  as 
o  the  alhcr. 
Dot  because  tbej  may  be  joined 
in  tbe  same  aclion,  but  because 
llje  Buit  against  thcio  i«  consitler- 
«d  as  several  actions,  (divcns  ac- 
tiiioes.)  Id  a  subsequent  place, 
tlio  (ame  subject  is  agaia  mcn- 
tioned,  '■  Cum  aulem  teuens  vi- 
sum habucril,  velquod  lantundem 
Talet,  scire  poteril  ulrum  peteali 
rcspondere  teueatur,  el  ad  breve 
seciim  vet  ooa  lenealur  secuaduia 
quod  Icuuerit  totam  rem  nomine 
proprio,  vel  aJieno,  vel  nihil  inde 
tenucrit,  vel  non  nisi  ejjs  partem  : 
quia  si  totam  non  tenuerit,  amit- 
^ere  non  potest  quod  non  habct, 
ct  ilB  cadil  brcvo,sed  non  aclii>,nisi 
■la  lit  quod  pctens  oilendere  poe- 

cere  pouit  coDlrarinm,  qaod  ueo 
in  domioico  nee  Id  lervitio,  be. 
Ac.  Id  bee  qaidem  actione  per 
breve  de  recto  sicut  in  qua  libet 
alia  ftclione  per  qnam  petitur  ret 
corporalii  desi^are  opoiiet  pe- 
teDlem  quae  etqualii  sit  res  quae 
petitor,  ut  si  sit  res  immobilis  si< 
ent  tenementum  desigaare  opoi^ 
tet  qnalitatem  et  qaantitatem, 
tic.  Item  ntnim  tota  pelatur  to 
•jas  pan.  et  ae  plus  petatur  a  pe- 
teate  quam  teneu  teQeat."  Bne- 
ton,  lib.  5.  cA.  ar.,/oL  431.,  b. 
439.,  a.  Fide  aleo.  Id.  p.  433,,  b. 
Fltla,  Kb.  6.,  cK.  5..  *.  4.,  auerta 
the  taoM  doctrine,  "  Item  conti- 
netor  in  brevi  qai  terrain  illam 
tenet,  ad  quod  eicipi  poterit  quod 
tia^am  nan  bsnet  wd  slim  telti 


tenet  inde  tanlam.''  These  qua* 
talions  have  been  the  more  large'. 
ly  made  rrom  these  venerable 
ivritera,  with  a  viciv  to  show  hoW 
deeply  and  early  these  doctrine* 
are  to  be  found  in  tbe  rudimoutt 


of  Iht 


k«. 


It  has  been  very  justly  observ- 
ed by  Booth  (cb.  11.  p.  31.)  that 
in  renl  action*  may  be  pleaded  ia 
abatement  of  tbe  writ,  joint  te- 
nancy, sole  tenancy,  and  sover^ 
tenancy.  And  although  it  is  said 
that  in  a  writ  of  nuper  obiU,  in  an 
assize,  or  in  any  other  aclion 
where  oo  land  certain  is  demand- 
ed, several  tenancy  is  not  pleada- 
Bble,  (Bro.  Sec.  Ttnancy,  18. 
3  Leon.  S.)  yet  this  is  to  be  ua- 
derslood.  that  several  tenancy  is 
not  pleadable  to  Ibe  writ ;  fora/ter 

nancy  may  well  .)>e  pleaded  in 
abatement  Stepkin  t.  Went- 
worth.  Dj/er,  344.  a.  Booth,  34. 
217.  And  seferal  teDancy.  if  well 
pleaded  and  found  true,  abate* 
the  whole  writ ;  and  tbe  catue  at- 
signed  for  this  by  Findedoa,  Cb. 
J.  in  41  Edw.  3.  SO.  b.  is  be- 
caoie  the  teoaDls  caoDOt  answer 
in  common.  Fitaherbert  laid 
down  the  sanw  rale  in  37  Hoh 
8.  30,  and  said  "  ceo  Kveial  te- 
nancy TB  in  abatement  de  toat  le 
breve,  et  si  il  soit  tried  venns  la 
demaadaot  dooques  (onl  ion  brera 
abatera,  et  nou*  impoiinow  done 
judgement  pour  le  demandant  inr 
UD  male  breve."  Brook'*  AbriJ. 
Secern/  Tmmty,  I.  The  nme 
nle  i*  i«co(iu*ed  ia  ThaMti 
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>^.  Kb.  11.  ch*  31.  #.  7.  Nor  is  plea  to  the  writ.  Com,  Dig>  F.  1817. 
there  a  single  case  in  the  books,  12.  TheL  Dig.  lib.  5.  ch.  3.  #.  1.  v^rv^^^ 
p  which  it  has  been  argued  or  cA.  4.  #*  2.  97  Hen.  8.  30.  Liter 
held  that  sereral  tenancy  is  not  In  the  United  States  all  writs  of  v. 
a  good  plea  in  abatement  to  a  writ  right  are  returnable  into  the  com-  Greeo 
•f  right  On  the  contrary,  the  rea«  mon  law  courts  of  the  state,  and 
sons  for  the  plea  as  manifestly  ap-  are  directed  to  and  returnable  by 
ply  to  this  action,  as  any  other  the  sheriff  or  other  public  officers, 
real  action,  and  the  ancient  wri-  They  are,  therefore,  writs  of  right 
ters  who  treat  on  the  subject  cri-  close,  and  subject  to  the  general 
dently  presuppose  its  legal  validi-  doctrines  of  the  common  law  ap- 
ty ;  and  the  more  modem  autho*  plicable  to  such  writs ;  and  it  is 
rities  are  conclusive  on  the  point,  manifest  that  the  doctrine  of  Fitz- 
When,  therefore,  the  court  in  the  herbert,  (even  supposing  it  to  be 
above  case,  in  allusion  to  the  pas-  law  as  to  writs  of  right  patent,) 
sage  above  quoted  from  Fitzher-  cannot  be  admitted  to  control 
bert*s  Natura  Brevium,  (2.  D.)  those  general  doctrines,  or  take 
state  that  '*  assuming  at  common  away  the  rightof  pleading  joint  te* 
law  a  writ  of  right  patent  may  be  nancy,  sole  tenancy,  or  several  te- 
bronght  against  several  tenants  nancy,  in  abatement  of  such  writs, 
who  hold  their  lands  severally,  and  Writs  of  right,  since  the  reign 
that  the  demandant  may  count  of  Queen  Elizabeth,  have  gradu* 
against  them  severally,  it  does  ally  become  obsolete  in  Englaitd ; 
sot,  therefore,  follow  that  this  doc-  or  of  such  rare  occurrence,  that 
trine  applies  to  a  writ  of  right  the  learning  respecting  them  is 
cloee  ;"  it  is  manifest  that  the  court  not  as  well  known  as  it  deserves 
kave  reference  to  the  different  na-  to  be.  Indeed,  a  modem  treatise 
tures  of  the  two  writs  in  their  ori-  upon  the  general  nature  and  strao- 
ginal  state ;  for  upon  a  view  and  tnre  of  real  actions,  and  the  pro- 
after  a  count  in  a  writ  of  right  pa-  per  pleadings  and  evidence  in 
tent,  if  several  tenements  are  each,  is  a  desideratum  in  the 
jointly  demanded  of  several  te-  science  of  jurisprudence.  We 
nants,  who  are  jointly  summoned,  may,  however,  respectfully  refer 
tbey  may  plead  several  tenancy  those  who  may  be  desirous  of  a 
in  abatement  of  the  count  or  more  thorough  knowledge  of  the 
lands  put  in  view  upon  the  writ,  writ  of  right  to  the  title  Droity  in . 
And  as  a  writ  of  right  close  demands  the  great  abridgments  of  Brook« 
the  tenements  directly  of  the  ten-  Fitzherbert,  Corny  ns,  ^nd  Viner; 
ants,  tbey  may  plead  several  te-  to  the  learned  note  of  Mr.  Ser- 
sanoy  directly  to  the  writ,  for  in  jeant  Williams,  2  Sauod.  Rep., 
Zfracipe  quod  reddat  it  is  a  good  45. ;  to  Booth  on  Real  Actions;. 


aia 
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^n  OTTor  in  dcscriplioa  is  not  fatal  id  aa  entry  if  it  doe*  Dot  miiletd 
a  Bubsequeat  locator.  The  fallowing  entry,  "  H.  M,  eaters  I6ST 
acrei  of  laoil  on  a  treasury  warrant.  No.  6163,  adjoiaiog  Cbap- 
man  Ailoa  on  tlie  west  siJe,  and  Israel  ClirisLian  m  the  north,  be- 
(fiooiDi;  al  Cbristian'E  norlh  wcbI  eoriier,  ruooiag  tbeoce  west  300 
poles ;  thence  north  paralli^l  nith  Alton's  lioe  until  an  east  counc 
to  Aitoo'i  line  will  inclade  the  qnantitj,"  wai  held  valid,  klthoagh 
DO  Buch  entry  at  that  referred  to  could  be  fonad  io  the  name  of 
Aglon,  but  the  particalar  detcriptioa  clearly  pointed  out  an  entry 
in  the  name  of  Chapman  ajuttui,  at  the  one  inleoded,  and  (hi*,  tA> 
gether  nith  Christian'*  entry,  Batiified  the  aUb  of  H.  M.'«  eotry. 
|ti*  a  general  rule  that  when  alllhe  coM  of  an  entry  cannot  be  com- 
plied with,  becauw  ■aow  are  Tague,  or  repugnant,  tba  latter  may 
be  rejected  or  controlled  by  olber  material  eallt,  which  are  cowiit- 
ent  and  certain.  Course  and  diitattce  yield  to  l^nowii,  viiible,  and 
definite  objecti ;  bnt  they  do  not  yield,  nnlen  to  caU*  more  materi- 
fl  and  equally  certain.  Chapman  Anitia'a  entry  cmUv^  fo  fte  ■'  on 
the  diriding  ridge  between  Hinkston'*  fork  and  the  «outh  fok  of 
Licking,  beginning  two  milM  north  of  Harrod'i  liok,  at  a  larga  buf- 
falo road,  and  running  about  north  for  quantity,*'  and  there  being 
no  bo&lo  road  tvo  miUt  north  of  HarroJ't  lick,  (a  place  of  geD», 
ral  natoriely,)  it  wa«  determined- that  a  call  for  a  large  buffiUo  nod 
piigfat  be  rejected,  wid  the  entry  tnpportod  by  the  definite  cnll  for 
eoune  %nd  dislattce. 
It  ii  a  Mttled  rule  that  where  no  other  fignr«  it  called  ibr  in  an  oilif , 
ftutolwiurreyedinatqqarecoincidefitwiththetanlinal  pointb 
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•ad  Uige  enough  to  contain  tbe  given  q[uantity » and  that  the  point  of  1 8 1 7« 
beginning  is  deemed  to  be  the  centre  of  the  base  line  of  such  square,  s^s,/^^ 
Chapman  Austin's  entry  calling  to  run  about  a  north  course  for  Shipp 
quantity,  the  word  *<  about"  is  to  be  rejected,  and  the  land  is  to  run  m^ ^V, 
a  due  north  course,  baring  on  each  side  of  a  due  north  line,  drawn  bgin, 
through  the  centre  of  the  base,  an  equal  moiety. 

The  act  of  Kentucky  of  1797,  taken  in  connexion  with  preceding 
acts,  declaring  that  entries  for  land  shall  become  void,  if  not  sur^ 
yeyed  before  the  first  day  of  October,  1798,  with  a  proriso  allow- 
ing to  infants  and  femei  eaveri  three  years  after  their  seyeral  dis- 
abilities are  removed  to  completo  surveys  on  their  entries ;  it  was 
held,  that  if  any  one  or  more  of  the  joint  owners  be  under  the  dis- 
ability of  infancy  or  coverture,  it  brings  the  entry  within  the  sav- 
ing of  tbe  proviso  as  to  all  the  other  owners.  Distinction  between 
this  statute  and  a  statote  of  limitations  of  personal  actions. 

A  call  for  a  spring  branch  generally,  or  for  a  spring  branch  io  inelude 
a  marked  tree  at  the  head  of  such  spring,  is  not  a  sufficiently  spe- 
cific locative  coil;  and  where  farther  certainty  is  attempted  to  be 
given  by  a  caU  for  course  and  distance,  and  the  course  is  not  exact, 
and  the  distance  called  for  is  a  mile  and  a  half  from  the  place' 
where  the  object  is  to  be  found,  the  entry  is  void  for  uncertainty. 


Appeal  from  the  circuit  court  for  the  district  of 
Kentucky. 

This  cause  was  argued  by  Mr.  Talbot^  for  the  ap*  March  stb. 
pellant,  and  by  Mr.  Sheffey^  for  the  appellees. 

Mr.  Justice  Story  delivered  the  opinion  of  the  March  iidi. 
court 

This  is  a  bill  in  equity  brought  by  the  appellees,  whd 
are  the  heirs  at  law  and  devisees  of  Henry  Miller, 
deceased,  to  be  relieved  against  the  claims  of  the  ap« 
pellants  under  prior  patents  to  a  tract  of  land,  td 
which  the  appellees  assert^  prior  equitable  titto 
under  a  prior  entry  by  their  ancestor. 


I  > 
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1817.  On  tbe  nth  of  December^  1782,  the  said  Henry 

Miller  made  the  following  entry :  ^  Henry  Miller 
enters  1,687  acres  of  land  on  a  Treasury  Warrant, 
No.  6,168,  adjoining  Chapman  .^itm  on  the  west  side, 
and  Israel  Christian  on  the  north,  beginning  at 
Christianas  northwest  comer,  running  thence  wesi 
200  poles,  thence  north  parallel  with  Aston^s  line 
until  an  east  course  to  Aston^s  line  will  include  the 
quantity.^  Henry  Miller  died  m  1796,  and  in  1804 
this  entry  was  surveyed,  and '  after  that  time  a  pa« 
tent  issued  thereupon  in  due  form  of  law.  At  the 
time  of  the  death  of  Miller,  and  also  of  tne  sunrej. 
of  the  entry,  several  of  the  plaintiffs  #ere  under 
age,  and  some  of  them  at  the  commencement  of  the 
suit  continued  to  be  under  age. 

There  was  not,  on  the  II th  of  December,  1782, 
any  entry  upon  record  in  the  entry  taker^s  books  in 
the  name  of  Chapman  ^ston.  But  there  were  se« 
veral  in  the  name  of  Chapman  Jiustin^  and  several 
in  the  name  of  Isaac  Christian.  One  in  the  name  of 
Chapman  Austin  is  dated  26th  of  June,  1780,  for 
4,000  acres  of  land  lying  on  Red  River^  and  another 
in  the  name  of  Israel  Christian,  dated  the  5th  of  De-r 
comber,  1782,  for  2,000  acres  of  land  lying  on  the 
same  river;  but  there  is  no  proof  in  the  cause  that 
these  entries  are  in  the  neighbourhood  of  each  other. 
The  entries  relied  on  by  the  complainants  as  those 
referred  to  in  Miller^s  entry  are  as  follows :  ^  On 
the  26th  of  June,  1780,  Chapman  Austin  enters  4,000 
acres  on  the  dividing  ridge  between  Hinkston^s  fork 
and  the  south  fork  of  Licking,  beginning  two  miles 
north  of  Harrod^s  Lick  at  a  large  Buffalo  road,  and 
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rynning  about  a  north  course  for  quantity.'^  ^  Oo  1817. 
the  29th  of  November,  1782,  Israel  Christian,  as- 
signee of  Archibald  Thompson,  enters  200  acres 
of  land  upon  a  military  warrant,  No.  193,  adjoining 
an  entry  of  Chapman  Austin,  at  his  southwest  comer 
on  the  dividing  ridge  between  Hiukston^s  and  Sto- 
ner's  fork,  two  miles  north  of  Harrod^s  Lick,  running 
thence  west  200  poles,  thence  north  until  an  east 
course  to  strike  Austin^s  line  will  include  the  quan- 
tity/' 

The  appellants  having  the  elder  grant,  the  first 
question  arising  in  the  cause  is  as  to  the  Talidity  of 
the  entry  of  Miller.  It  is,  in  the  first  place,  contend- 
ed, that  it  is  void,  because  it  contains  no  sufficient 
description  of  the  position  of  the  land,  and  no  speci- 
fic reference  to  any  other  definite  entries  to  make  it 
certain.  It  is,  in  the  next  place,  contended,  that  it  is 
void,  because  Chapman  Austin^s  entry,  on  which  it 
is  dependent,  is  void  for  uncertainty. 

There  is  certainly  a  mistake  in.  Miller^s  entry,  as 
f o  the  name  of  Jlsion^  and  the  defect  cannot  be  cured 
by  considering  jiston  and  jiusiin  as  one  name,  for 
they  are  not  of  the  same  sound.  But  an  error  in  de^ 
acription  is  not  fatal  m  an  entry,  if  it  does  not  mislead  a 
subsequent  locator.  Upon  searching  the  entry  book 
DO  such  name  could  be  found  as  Chapman  Aston ;  and 
if  Miller^s  entry  had  only  called  to  adjoin  Aston^ 
there  would  have  been  great  force  in  the  objection. 
But  it  calls  also  to  adjoin  Israel  Christian's  entry  on 
the  north,  and  to  begin  at  his  northwest  comer.  A 
lubsequent  locator  would,  therefore,  necessarily  be 
led  to  examine  that  entry.    On  such  examination  he 
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■iiii.  could  not  fail  to  observe  that  it  calls  to  adjoin  on 
~2f"^  entry  of  Chapman  Austin,  at  his  southwest  corner, 
7r^  on  the  dividing  ridge  between  Hinkston's  and 
Stoner's  fork,  two  miles  north  of  Harrod's  lick. 
This  specific  description  would  clearly  point  out  the 
particular  entry  to  which  it  refers.  It  could  be  no 
other  than  the  entry  of  Chapman  Austin  for  4,000 
acres,  already  stated;  for  that  calls  for  the  same 
ridge,  and  to  begin  at  the  same  distance  from  Har- 
rod's  lick.  Two  entries  would  thus  be  found  adjoin- 
ing each  other, whicli  would,  as  to  position  and  course, 
perfectly  satisfy  the  calls  of  Miller's  entry.  No 
other  entries  could  be  found  whi^h  would  present 
the  same  coincidences.  A  Bubsequent  locator  could 
not,  therefore,  doubt  that  these  were  the  entries 
really  referred  to  in  Miller's  entry,  and  (hat  Chap- 
man ^slon  was  a  misnomer  of  Chapman  Austin. 
The  entry,  then,  of  Miller,  containst  in  itself,  a  suffi- 
cient certainty  of  description,  if  the  entries  to  which 
it  refers  are  valid ;  for  t^  cerium  est  quod  eertum  rtdtU 
potest. 

As  no  objection  is  alleged  against  Chnslian^s 
entry,  all  consideration  of  it  may  at  once  be  dismiss- 
ed. The  validity  of  the  entry  of  Chapman  Austin 
remains  to  be  examined.  It  calls  to  lie  **  on  the 
dividing  ridge  between  Hinkston's  fork  and  Uie  south 
fork  of  licking,  beginning  two  miles  north  of  Harrod^s 
lick  at  a  large  Buffalo  road,  and  running  about  north 
for  quantity."  It  is  conceded  that  Harrod*s  lick  mst 
at  the  time  of  the  entry,  a  place  of  general  notoriety  f 
and  it  is  proved  that  there  was  no  Buffido  road  t#o 
Biilea  north  of  that  lick.    The  nearest  Boffido  rdwl 
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was,  at  its  nearest  approach,  more  than  two  miles  from  i  a  1 7. 
the  same  h'ck,  and  crossed  the  ridfi^e  at  more  than  ^^^'^^'^^ 
three  miles  distance  from  it;  and  a  line  drawn  due  v. 
north  from  the  lick  would  not  strike  that  road  unti]  heini. 
after  it  had  crossed  the  ridge  at  about  four  miles 
distance  from  the  lick.  The  calls,  then,  in  the  entry 
cannot  be  completely  satisfied  in  the  terms  in  which 
they  are  expressed.  The  general  descriptive  call  to 
lie  on  the  dividing  ridge,  as  well  as  the  call  for  dis«> 
tance,  must  be  rejected,  if  a  buffalo  road  about  four 
miles  north  of  the  lick  were  to  be  deemed  a  suffi- 
cient compliance  with  the  call  for  a  Idrge  buffalo 
road ;  for  the  whole  land  would  then  lie,  not  on,  but 
beyond  the  ridge.  Such  a  construction  of  the  entry 
would  be  unreasonable.  Is,  then,  the  entry  void 
for  repugnancy  or  uncertainty,  or  can  it  be  sustain- 
ed  by  rejecting  the  call  for  a  large  buffalo  road  ?  It 
is  a  general  rule  that  when  all  the  calls  of  an  entry 
cannot  be  complied  with,  because  some  are  vague, 
•r  repugnant,  the  latter  may  be  rejected  or  controll- 
ed by  other  material  calls,  which  are  consistent  and 
certain.  On  this  account,  course  and  distance  yield 
to  known,  visible,  and  definite  objects.  But  course 
and  distance  do  not  yield  unless  to  calls  more  mate- 
rial and  eqqally  certain.  The  locative  calls  in  this 
entry  are  for  a  point  two  miles  north  of  Harrod^s 
Lick,  and  for  a  large  buffalo  road.  If  we  reject  the 
first  call,  the  entry  is  void  for  uncertainty,  for  there 
is  no  definite  starting  point.  If  we  reject  the  last 
call,  the  other  is  perfectly  certain.  The  general 
leaning  of  courts  has  been  to  support  entries,  if  it 
could    be    done   by  any    reasonable   cor^truction. 

Vol.  R.  S  8 
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1817,  The  law,  indeed,  declares,  that  every  entry  should 
""-^^Y^^^  contain  a  description  of  the  land  so  certain  that 
y!  subsequent  locators  might  be  able  to  ascertain  it 
heirs,*  ^^^^h  precision,  and  locate  the  adjoining  residuum. 
But  that  description  is  held  to  be  sufficiently  certain 
which,  by  due  diligence,  inquiry,  and  search  in  the 
neighbourhood,  will  enable  a  locator  to  find  the  land. 
A  locator  having  this  entry  in  his  hands,  would  first 
proceed  to  Harrod^s  Lick,  as  a  notorious  object  which 
was  to  direct  all  his  subsequent  inquiries.  Upon 
measuring  off  the  two  miles  north  from  the  lick,  he 
would  arrive  at  a  point  clearly  described  in  the  en» 
try.  He  would  fin:^  himself  very  near  the  dividing 
rld^re  between  Hinkston^s  fork  and  the  south  fork 
of  Licking,  upon  which  the  land  is  unequivocally  de- 
dared  to  He.  But  he  could  find  no  bufialo  road  in 
that  direction  until  after  he  had  crossed  the  ridge, 
nor  could  he  find  any  such  road  within  any  reasona- 
ble distance  in  any  other  direction.  Under  such  cir- 
cumstances, It  Is  not  easy  to  perceive  how  he  could 
be  misled.  Being  arrived  at  a  spot,  to  which  he  was 
directed  by  a  definite  locative  call,  which  he  could 
not  mistake,  and  by  a  general  call  which  is  perfect- 
ly satisfied,  he  would  scarcely  be  induced  to  direct 
it  in  search  of  another  call,  which  was  not  to  be 
found  In  the  neighbourhood,  and  which,  without  the 
first,  would  be  uncertain  and  indefinite.  In  the  opi- 
nion of  the  court  the  call  for  a  large  buffalo  road 
may  be  rejected,  and  the  entry  of  Chapman  Austin 
be  supported  by  the  other  definite  call  for  course 
and  distance.  In  this  opinion  we  are  the  more  cout 
firmed  by  the  admission  of  counsel,  that  the  same 
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entry  has  been  sustained  in  the  state  courts  of  Ken-      isir. 

SupposiDg  the  entry  of  Chapman  Austin  to  be  v. 
good,  the  next  inquiry  is,  whether  it  is  rightly  sur-  heirt^ 
Yeyed ;  for  if  it  is,  then  Christianas  and  Miiler^s  en- 
tries are,  also,  rightly  surveyed.  It  is  contended 
that,  as  DO  base  or  figure  is  given  by  the  entry,  the 
land  cannot  be  laid  off  in  any  direction ;  and  if  so, 
neither  the  survey  made  by  order  of  the  circuit  court, 
nor,  indeed)  any  other  survey,  can  be  good.  But  it 
is  a  settled  rule,  which  has  been  repeatedly  recog-^ 
Dised  by  this  court,  that  where  no  other  figure  is  cal** 
led  for  in  an  entry,  it  is  to  be  surveyed  in  a  square, 
coincident  with  the  cardinal  points,  and  large  enough 
to  contain  the  given  quantity  ;  and  that  the  point  of 
beginning  is  to  be  deemed  the  centre  of  the  base 
line  of  such  square.  In  the  present  case,  a  point 
two  miles  distant  from  Harrod^s  Lick  is  to  be  taken 
as  the  centre  of  the  base  line  of  a  square,  to  contain 
the  given  quantity  of  land.  The  entry  calls  to  run 
about  a  north  course  for  quantity ;  but,  according  to 
the  course  of  decisions  in  Kentucky,  the  word, 
^^  about,^^  is  to  be  rejected,  and  the  land  is  to  run  a 
due  north  course,  having  on  each  side  of  a  due  north 
line,  dfawn  through  the  centre  of  the  base,  an  equal 
moiety.  This  is  precisely  the  manner  in  which  the 
survey  was  directed  to  be  executed  by  the  court 
below. 

Another  objection  to  the  title  of  the  plaintiffs,  is, 
that  the  survey  on  Miller's  entry  was  not  executed 
and  returned  within  the  time  prescribed  by  law*. 
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1817.      The  act  of  1797,  taken  in  connexion  with  preceding 

^^f^^^^  acts,  declares,  that  entries  for  land  in  general  shall 

▼.         become  void,  if  not  surveyed  before  the  first  day  of 

b'eink  October,  1798;  with  a  proviso,  allowing  to  infants 
and  femes  covert  three  years  after  their  several  dis-- 
abilities  are  removed  to  complete  surveys  on  their 
entries.  The  ancestor  of  the  plaintiffs  died  in  1796^ 
and  some  of  them  then  were,  and  still  continue  to 
be,  under  the  disability  of  infaiicy.  The  present  en- 
try was  not  surveyed  until  1804. 

It  is  argued,  that  the  proviso  does  not  save  any 
entries,  except  where  all  the  owners  are  under  the 
disability  of  infancy  or  coverture,  at  the  time  when 
the  general  limitation  takes  effect.  And,  it  is  liken- 
ed to  the  case  decided  by  this  court,  where  a  joint 
personal  action  was  held  not  to  be  saved  by  the  disa- 
bility of  one  of  the  plaintiffs,  from  the  operation  of 
the  statute  of  limitations.  [Marstelkr  v.  McLean^  7 
Cranchj  156.]  It  is  admitted,  that  there  is  some  ana- 
logy between  the  cases;  but,  as  they  do  not  arise 
upon  the  same  statute,  a  decision  in  the  one  furnishes 
no  absolute  authority  to  govern  the  other.  There 
are,  also,  differences  in  the  nature  and  objects  of 
these  statutes,  which  might  well  justify  a  different 
construction.  The  statute  of  hmitations  is  emphati- 
cally termed  a  statute  of  repose;  it  is  made  for  the 
purpose  of  quieting  rights,  and  shutting  out  stale  and 
fraudulent  claims.  It  has,  therefore,  always  been 
construed  strictly  against  the  plaintiff,  and  no  case 
has  been  excepted  from  its  operation,  unless  within 
the  strict  tetter  or  manifest  equity  of  some  exception 
in  the  act  itself.     The  statutes  of  Kentucky,  allow- 
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ing  further  time  to  owners  to  survey  their  entries,  18I7. 
is  made  with  a  different  aspect.  It  is  to  save  a  for- 
feiture to  the  government;  and  acts,  imposing  for- 
feitures, are  alwajs  construed  strictly  as  against  the 
government,  and  liberally  as  to  the  other  parties.  It 
is  manifest  that  the  act  meant  to  protect  the  rights  of 
infants  and  femes  covert  from  forfeiture  until  three 
years  after  the  disability  should  be  removed.  Yet 
if  the  argument  at  bar  be  correct,  their  rights  are 
completely  gone  in  all  cases  where  they  are  not  the 
sole  and  exclusive  owners.  Such  a  construction 
would  materially  impair  the  apparent  beneficial  in- 
tention of  the  legislature.  If,  on  the  other  hand,  they 
are  authorized  in  such  cases  to  have  their  entries 
surveyed  and  returned,  so  as  to  protect  their  own 
joint  interest,  no  reason  is  perceived  why  such  sur<* 
vey  may  not  be  justly  held  to  enure  to  the  benefit  of 
all  the  other  joint  owners.  The  courts  of  Kentucky 
have  already  decided  this  question ;  and  held,  that  if 
any  one  joint  owner  be  under  disability,  it  brings  the 
entry  within  the  saving  of  the  proviso,  as  to  all  the 
•ther  owners.  [Kennedy  v.  Bruice^  2  Bibb^s  Rep. 
371.]  This  is  a  decision  upon  a  local  law,  which  forms 
a  rule  of  property;  and  this  court  has  always  held 
in  the  highest  respect,  decisions  of  state  courts  on 
such  subjects*  We  are  satisfied  it  is  a  reasonable  in- 
terpretation of  the  statute,  and  upon  principle  or  au- 
thority see  no  ground  for  drawing  it  into  doubt. 

The  title  of  the  plaintiffs  being  established,  it  is 
next  to  be  compared  with  the  titles  of  the  respon- 
dent8«  It  is  conceded  on  all  sides,  that  none  of  the 
titles  of  the  latter  are  of  superior  dignity  to  that  of 
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1817.      the  plaintiffs,  except  the  title  claimed  under  an  entrj 
of  Thomas  Swearingen,  on  a  military  warrant.  This 
entry  is  as  follows : ''  On  the  26th  of  April,  1780,  Tho^ 
mas  Swearingen  enters  1,000  acres  in  Kentucky,  by 
virtue  of  a  military  warrant,  for  military  services  per- 
formed by  him  last  war,  on  a  spring  branch  about  six 
miles  a  northeastwardly  course  from  Stoner^s  spring, 
to  include  a  tree,  marked  A.  6.  C.  S.  T.  at  the  head 
of  said   spring/^     Stoner's  spring  is   admitted  to 
be  a  place  of  notoriety ;  but  the  marked  tree  and 
spring  branch,  instead  of  being  at  the  distance  of  six 
miles,  is  found  at  the  distance  of  four  miles  and  a 
half,  and  in  a  course  not  northeasterly.      The  call 
for  a  spring  branch  generally,  or  for  a  spring  branch, 
to  include  a  marked  tree  at  the  head  of  the  spring, 
is  not  a  sufficiently  specific  locative  call.     It  requires 
farther  certainty  to  point  out  its  position ;  and  this 
is  attempted  to  be  given  in  the  present  entry  by  the 
call  for  course  and  distance.     The  course  is  not  ex- 
act, and  the  distance  called  for  is  a  mile  and  a  half 
from  the  place  where  the  object  is  to  be  found.    It 
is  the  opinion  of  this  court,  that  it  would  be  unrea<- 
sonable  to  require  a  subsequent  locator  to  search  for 
the  object  at  so  great  a  distance  from  the  point  laid 
down  in  the  entry ;  and  the  entry  must,  therefore,  be 
pronounced  void  for  uncertainty. 

Mr.  Chief  Justice  Marshall.  In  this  case  I  dissent 
from  the  opinion  which  has  been  delivered  on  on^ 
point;  the  validity  of  Austin's  entry.  I  am  not  satjsfi*' 
ed  that  the  call  for  the  bufialo  road  ought  to  be  dis- 
carded as  immaterial.    It  appears  to  me  to  bear  a 
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strong  analogy  to  a  call  for  a  marked  tree.    It  is  an      1817. 


object  of  notorietj,  distinguishable  from  other  objects^ 
peculiar  to  itself,  and  which  would  be  looked  for  by  Ann  Marit. 
subsequent  locators.  Finding  a  buffalo  road  in  the 
neighbourhood,  the  judgment  would  be  divided  be- 
tween the  call  for  that  road,  and  the  call  for  course 
and  distance. 

Understanding  that  this  entry  has  been  determined 
in  Kentucky  to  be  sufficiently  certain,  I  would  have 
acquiesced  in  that  decision,  had  it  not  also  been  sta- 
ted, that  the  question  on  its  validity,  did  not  come 
before  the  court  Under  these  circumstances,  we 
should,  had  the  court  thought  the  entry  invalid,  have 
suspended  our  opinion  until  the  case  could  be  in- 
apected.  This  delay  is  rendered  unnecessary  by 
the  opinion  that  the  location  may  be  sustained. 

Decree  affirmed. 


(prize.) 

The  Anna  Maria. 

A  rait  by  the  owners  of  captured  property,  lost  through  the  fault  anA 
negligence  of  the  captors,  for  compensation  in  damages. 

The  right  of  visitation  and  search  is  a  belligerant  right  which  cannot 
be  drawn  into  question ;  but  musi  be  conducted  with  as  much  re- 
gard to  the  safety  of  the  Tcssel  detained,  as  is  consistent  with  a 
tlmrough  examination  of  her  character  and  royage. 


\ 
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lg|»         Detention,  after  search,  pronoanced  to  be  nnjastifiable,  under  the 
\,0-\j(-%_r        circumstances  of  the  case. 

The         The  value  of  the  captured  ressel,  and  the  prime  cost  of  the  cai|;o^ 
Anna  Maria.      ^f^  ^  cbaiig^,  and  the  premium  of  insurance,  irbere  it  has  beeft 

paid,  allowed  in  ascertaining  the  damages. 

Appeal  from  the  circuit  court  for  the  district  of 
Marjland. 

March  11th.  This  cause  was  argued  by  Mr.  Harper  and  Mr. 
Swann^  for  the  appellants;  and  bj  Mr.  Winder  and 
Mr.  Jonesj  for  the  respondents. 

The  schooner  Anna  Maria^  belonging  to  citizent 
of  the  United  States,  sailed  from  Alexandria,  on  the 
27th  of  September,  1812,  laden  with  a  cargo  also 
belonging  to  Americaji  citizens,  and  bound  to  St 
Bartholomews,  a  neutral  island.     On  the   16th  of 
October,  the  schooner  made  the  Virgin  islands,  where 
she  continued,  it  being  calm,  until  the  19th.     About 
mid-day,  on  the  1 9th,  light  breezes  sprung  up  from  the 
eastward,  and  the  Anna  Maria,  as  stated  by  her  master, 
was  using  her  utmost  endeavours  to  make  St.  Bar- 
tholomews.    It  appears,  however,  that  the  vessel 
headed  towards  St.  Thomases,  an  island  in  possession 
of  the  British.     In  this  situation  a  sail,  which  proved 
to  be  the  Nonsuch  privateer,  of  Baltimore,  was  dis- 
covered bearing  east  northeast  from  them,  which 
gave  chase  under  English  colours,  and  soon  over- 
took them.     The  Anna  Maria  was  boarded  about 
four  in  the  afternoon,  and  her  master,  with  all  her 
papers,  sent  on  board  the  Nonsuch.     A  search  for 
other  papers  was  commenced  and  continued  for 
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about  two  hours.     The  boarding  officer,  who  had      isn. 

appeared  in  the  disguise  of  a  British  officer,  then  ^"^^T^^ 

returned  to  the  Nonsuch,  being  succeeded  bj  another  AonaMaria. 

officer,  who  kept  possession  of  the  Anna  Maria  with 

two  men,  and  was  ordered  to  continue  under  the  lee 

of  the  Nonsuch  till  the  succeeding  daj,  when  it  was 

intended,  as  alleged,  to  continue  the  search.     The 

whole  crew  of  the  Anna  Maria  were  taken  out,  and, 

with  her  master,  put  in  irons.     The  next  morning, 

about  nine,  two  other  vessels  were  descried,  and, 

as  stated  bj  the  master  of  the  Anna  Maria,  and  bj 

one  of  the  officers  of  the  privateer,  were  chased  bj 

the  Nonsuch.     In  the  chase  she  lost  sight  of  the 

Anna  Maria,  and  soon  afterwards  fell  in  with  her. 

• 

Th^  officer,  with  the  two  men  on  board  her,  at- 
tempted,  as  thej  say,  to  bring  her  into  the  United 
States ;  but,  being  in  want  of  water,  wood,  and  can* 
dies,  they  went  into  St.  Jago  del  Cuba,  and  sold 
a  part  of  the  cargo  to  enable  them  to  purchase  these 
necessaries.  In  attempting  to  bring  the  vessel  out 
of  port,  she  was  run  aground  and  injured ;  after 
which  she  was  sold  with  the  residue  of  her  cargo, 
and  the  proceeds  remained  in  the  hands  of  the 
American  consul  for  those  who  may  be  entitled  to 
them. 

The  Nonsuch  soon  afterwards  returned  to  the 
United  States,  and  a  libel  was  filed  by  the  owners 
of  the  Anna  Maria  and  cargo,  against  the  owners  of 
Ae  Nonsuch,  in  the  district  court  of  Maryland,  claim* 
ing  compensation  in  damages  for  the  injury  they  had 
sustained.     This  libel  was  dismissed  by  the  district 
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1817.       court,  Eud  the  decree  affirmed  by  the  circuit  court; 
^""^^^^^^    o"  which  the  cause  was  brought,  by  appeal,  to  thlt 

AnniMaria,   coUft. 

M»roh  iiih.  M|.,  Swann  and  Mr.  Harper,  for  the  appellants, 
admitted,  that  the  owners  of  the  captured  property 
could  not  come  into  a  court  of  prize,  unless  with 
clean  hands,  to  claim  restitution  in  damages.  If  the 
original  seizure  was  justitiable,  and  there  was  no 
subsequent  osisconduct  on  the  part  of  the  captors, 
they  could  not  be  compelled  to  make  restitution. 
Bui  it  is  the  duty  of  captors  lo  send  in  the  captured 
vessel  immediately  for  adjudication  before  the  proper 
tribunal,  and  lo  the  most  convenient  port.  This  rliey 
bad  not  dune ;  and  were,  therefore,  responsible  lo 
"  the  owners  rn  damages.  Even  if  (he  commander  of 
the  privaleeer  acted  bona  fide^  he  acted  with  gross 
negligence  and  unskilfuloess,  and  the.  authority  of 
the  case  of  the  Der  Mohr*  is  enough  to  charge  him 
with  restitution  in  value. 

Mr.  Winder  and  Mr.  Jones,  for  the  respondents, 
argued,  upon  (he  lacts  c f  the  case,  that  the  real  des- 
tination of  the  captured  vessel  was  to  supply  the 
enemy,  and  that  (here  was  probable  cause  of  seizure. 
If  so,  damages  could  not  be  recovered.  There  was 
Buflicient  ground  for  carrying  in  for  adjudication,  or 
ground  of  condemnation  as  prize  ;  either  would  be 
sufficient  lo  justify  the  captors  in  (he  seizure;  the 
•nly  question  is,  whether  the  right  of  seizure  was 
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properly  exercised.  The  prize  law  does  not  prescribe      i8 17. 
any  particular  mode  of  exercising  the  right  of  visi-    ^^^-''"^^ 
tation  and  search,  nor  when^  nor  into  what  particular  ADnaMarifit 
port  the  prize  is  to  be  sent  for  adjudication.     It  is 
the  exercise  of  a  military  discretion;  and  the  case 
of  the  Der  Mohr  shows  that  the  captors  are  not 
responsible  for  an  accidental  loss  after  the  capture, 
if  there  is  probable  cause  of  seizure  and  carrying  in 
for  adjudication. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  March  istk. 
of  the  court,  and  aher  stating  the  facts  proceeded 
as  follows : 

To  sustain  the  claim  of  the  libeilants,  the  first 
point  to  be  established  is,  the  fairness  of  the  voyage. 
It  being  admitted  that  the  vessel  and  cargo  were 
American,  the  only  inquiry  is,  was  the  Anna  Maria 
really  destined  for  a  neutral  port  ? 

Her  papers  show  that  she  was  destined  for  St 
Bartholomews ;   her  master  swears  that  he  intended     ^ 
to  reach  that  port,  and  no  other ;  and  that  he  was 
using  his  best  endeavours  to  make  it  when  he  was 
•topped  by  the  Nonsuch.  , 

The  circumstances  which  might  create  doubt  re- 
specting the  truth  of  this  testimony,  are,  his  situation 
and  course  when  descried  by  the  Nonsuch.  He 
was  within  six  or  eight  leagues  of  St.  Thomases,  and 
steering  a  course  which  brought  him  nearer  to  that 
island.  But  his  place  is  accounted  for  by  the  cur- 
rent and  the  calm  which  had  preceded  his  capture ; 
and  hLs  course  is  stated  by  himself,  and  his  testt- 
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1817.  mony  is  not  contradicted,  to  have  beeucelculatod  lo 
*''^^^!r^^  enable  Iudi  to  gain  St.  Bartliolomew's,  to  the  lee- 
i&laiia.  ward  of  witlch  he  had  fallen.  This  represeotation 
ie  supported  by  the  fact,  that  being  at  the  Virgin 
Islands  on  the  Itith,  be  might,  by  availing  himself  of 
the  current,  have  reached  St.  Thomas's  before  be 
was  descried  by  tlie  Nonsuch.  It  is  also  supported 
by  (lie  great  improbability  of  liis  attempting  to  en- 
ter an  enemy's  port  without  obtaining  a  license, 
which  would  have  protected  him  from  hostile  cap- 
ture in  that  port,  as  well  as  on  his  voyage  to  it. 
That  he  had  not  a  license  is  proved,  not  only  bj 
bis  own  oath,  but  by  the  fact  that,  although  the  mas- 
ter and  crew,  as  well  as  the  vessel,  have  remained 
in  possession  of  the  captors,  no  license  has  been 
found,  and  there  is  no  reason  to  believe  that  it  could 
have  ht^cn  secreted,  and  it  is  not  probable  that  it 
vould  have  been  destroyed  on  the  appearance  of 
the  Nonsuch,  since  she  chased  and  boarded  under 
British  colours. 

The  voyage,  then,  must  be  considered  as  entirelj 
fair.  The  next  subject  of  inquiry  ia,  the  right  to 
visit  and  to  detain  for  search.  This  is  a  belligerant 
right,  which  cannot  be  drawn  into  question.  As 
little  can  it  be  questioned  that  the  situation  of  the 
Anna  Maria  justified  a  full  and  rigorous  search. 
But  this  search  ought  to  have  been  conducted  with 
as  much  regard  to  the  rights  and  safety  of  the  Tea- 
sel detained  aa  was  consistent  with  a  thorough  ex- 
amination of  her  character  and  voyage.  All  that 
was  necessary  to  this  object  was  lawful ;  all  that 
(r&mceDded  it  was  unlawful. 
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When  the  Anna  Maria  was  boarded,  her  master      is  17. 
gave  a  plain  and  true  account  of  the  character  of  ^"^^^^^ 
the  vessel  and  cargo,  which  was  verified  bj  the  AnnftMarit. 
ship^s  papers,  and  which  does  not  appear  to  haV4 
been  doubted.     But  although  the  vessel  tad  cdrgo 
were  American,  the  trade  n^ght  be  hostile ;  add  the 
right  to  examine  fully  idto  this  fact  was  complete. 

Ther^  was  no  prevarication  in  the  statements  of 

the  master  which  could  excite  suspicion,  and  the 

search  for  other  papers  was  continued  for  two  houri 

without  intermission.     Although  th^  character  oC 

British  officers  was  maintained,  nothing  iddicating 

British,  connection  in  the  vojage  was  discovered} 

and,  although  the  trunks  were  broken  open  and 

searched,  no  additional  papers  were  found.     It  wai 

pressing  the  right  of  search  as  far  as  it  could  bear^ 

to  determine  on  repeating  it  the  next  daj ;  and  ad 

inattention  to  the  safety  of  the  Anna  Maria,  which 

only  her  neighbourhood  to  the  island  of  St.  ThomaH 

could  excuse,  longer  to  detain  her.     But  there  is 

some  reason  to  doubt  whether  further  search  was 

the  real  object  of  this  detentida.     It  does  not  ap? 

pear  to  have  been  recommenced  at  nine  the  next 

morning ;   and  this  leads  to  the  opinion  that  the  ves« 

sel  was  detained,  not  sd  much  to  make  farther  search 

as  in  the  hope  of  drawing  from  the  master,  or  some 

of  the  crew,  who  were  all  in  irons,  something  which 

might  lead  to  the  condemnation  of  the  vessel  and 

cargo.     This  conduct  must  be  viewed  with  mucb 

lenity  to  be  pardoned.     But  whatever  excuse  may 

be  made  for  the  detention  thus  far,  none  can  be  given 

for  the  transactions  which  remain  to  be  noticed. 
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1817.  Before  the  captain  of  the  Nonsuch  left  the  Anna 

^^"'^^  Maria,  in  pursuit  of  other  objects,  he  ought  to  have 
ABnaMaruu  decided  either  to  seize  her  as  prize  or  to  restore  her. 
Had  he  seized  her  as  prize,  her  master,  at  leasts 
ought  to 'have  been  returned  to  her,  and  her  papers 
should  have  been  sealed  and  put  in  possession  of  a 
prize  roarer.  If  he  determined  not  to  seize  her  aa 
prize,  her  master  and  crew  ought  to  have  been  re- 
stored, that  she  might  have  prosecuted  her  vojage. 
No  apology  can  be  made  for  leaving  her  in  the  900- 
dition  in  which  she  was  placed.  Stripped  of  her 
crew  and  of  her  papers,  left  in  possession  of  an  offi* 
cer  and  two  men,  without  orders  whither  to  proceed, 
she  was  exposed  to  dangers ;  for  the  loss  resulting 
from  which,  tliose  who  placed  her  in  this  situation 
must  be  responsible.  Had  she  been  regularly  cap- 
tured, many  of  the  difficulties  encountered  in  St 
Jago  del  Cuba  might  have  been  avoided ;  had  she 
been  restored,  she  might,  and  probably  would,  have 
reached  her  port  of  destination  in  safety. 

The  proceedings  of  the  Nonsuch,  after  a  search, 
converted  the  whole  transaction  into  a  wanton  ma- 
rine trespass,  for  which  no  sufficient  excuse  has  been 
given. 
•  However  meritorious  may  have  been  the  services 

of  the  private  armed  vessels  of  the  United  States, 
in  the  aggregate,  those  individuals  who  have  acted 
with  this  culpable  disregard  to  the  rights  of  others 
ought  not  to  escape  the  animadversion  of  the  law. 
The  conduct  of  the  officers  of  the  Nonsuch  on  board 
the  Anna  Maria  was  unjustifiably  licentious.  Break- 
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ihg  open  trunks  when  keys  were  offered  them,  taking      iai7. 


out  the  crew  and  putting  them  in  irons,  and  leaving 
her  in  this  situation,  were  acts  not  to  be  excused*.  AnnaMaria. 
The  honor  and  the  characterof  the  nation  are  concern- 
ed in  repressing  such  irregularities;  and  the  justice  of 
the  court  requires  that  compensation  should  be  made 
for  the  injury  which  the  libellants  have  sustained. 

The  sentence  of  the  circuit  court  must  be  re* 
versed,  and  the  cause  remanded  to  the  circuit,  with 
directions  to  reverse  the  sentence  of  the  district 
court,  and  to  direct  commissioners  to  ascertain  the 
amount  of  damages  sustained  by  the  libellanta;  io 
doing  which,  the  value  of  the  vessel,  and  the  prime 
cost  of  the  cargo,  with  all  charges,  and  the  premium 
of  insurance,  where  it  has  been  paid,  with  interest, 
are  to  be  allowed.  Out  of  this  decree  must  be  de- 
ducted the  amount  of  the  proceeds  of  the  Anna 
Maria  and  cargo,  unless  the  libellants  shall  choose 
to  abandon  those  proceeds  to  the  defendants. 

Sentence  reversed.^ 

h  Vide  AppUfDix,  Note  h 
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(cBAlfCCRY.) 

CoLsoN  V.  Thompson. 

Bill  tor  the  specific  executioa  of  an  alleged  agreemeot  to  cooTey  tt 
tbe  plaintiff  one  third  of  a  certain  tract  of  land  in  Kentucky,  be- 
longing^  to  the  defendant,  ai  a  compensation  for  locating  and  soi^ 
yeying  the  same.    Bill  dismissed. 

lb  order  to  obtain  a  specific  performance  of  acontract,  its  terms  shonld 
be  so  precise  as  that  neither  party  can  reasonably  qaisonderstand 
them.  If  the  contract  be  Tagiie  and  uncertain,  or  the  evidence  to 
establish  it  be  insufficient,  a  court  of  equity  will  not  enforce  it,  bnt 
will  leave  the  party  to  his  legal  remedy. 

The  plaintiff,  who  seeks  for  the  specific  performance  of  an  agreement, 
must  show  that  he  has  performed,  or  offered  to  perform,  on  his  part, 
the  acts  which  formed  the  consideration  of  the  alleged  undertaking 
en  the  part  of  the  defendant 

Appeal  from  a  decree  of  the  circuit  court  for  the 
district  of  Kentucky. 

Tbe  appellee  filed  his  bill  in  that  court,  stating  that, 
in  the  year  1779,  a  number  of  persons,  amongst  whom 
was  the  defendant  below,  who  is  the  appellant  in 
this  court,  employed  him,  the  complainant,  to  locate 
lands  for  them,  in  the  then  district  of  Kentucky ;  that 
he  received  from  the  defendant  certain  land  warrants 
to  the  amount  of  25,000  acres,  which  he  located  for 
him  on  the  20th  of  May,  1780.  That  the  terms  on 
which  he  was  to  do  the  business  were,  that  the  owner 
of  the  warrants  should  furnish  all  the  money  that 
should  be  necessary  for  locating  and  surveying  the  said 
lands.  That  the  complainant  should  direct  the  do- 
ing thereof,  and  receive,  for  his  compensation,  what 
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should  be  given  to  other  persons  for  similar  services.      1817. 
The  bill  then  avers,  that  the  usual  proportion  which 
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was  then  generajl j  given  to  locators  for  similar  ser-  ^^  ^• 
vices,  was  one  third  part  of  the  land  so  located  bj 
them.  The  complainant  further  alleges,  that  he 
was  prevented  from  surveying  the  above  entry  by 
the  Indians,  who  were  very  troublesome,  and  who 
rendered  the  execution  of  such  business  difficult  and 
dangerous ;  that,  during  this  time  the  defendant  pro- 
cured a  survey  to  be  executed  of  the  entry  made  in 
his  name  by  the  complainant^  and  obtained  a  patent  for 
the  same.  The  bill  admits  that  the  complainant  receiv- 
ed a  sum  of  money  from  the  defendant,  which,  how- 
ever, he  charges  as  paid  on  account  of  the  expenses 
attending  the  locating  and  surveying  the  said  entry^ 
and  not  as  a  compensation  for  his  services.  The 
prayer  of  the  bill  is,  for  a  conveyance  of  one-third  part 
of  the  above-mentioned  tract  of  25,000  acres  of  land. 
It  appears  by  the  exhibits  in  the  cause,  that  the  above 
entry  was  surveyed  on  the  28th  October,  1786. 

The  defendant  states  in  his  answer,  that  previous- 
ly to  his  employing  the  complainant  to  locate  and 
survey  his  warrants,  he  received  offers  from  other 
persons  to  do  the  business  upon  the  terms  stated  in 
the  bill,  which  he  rejected,  and  that  he  was  induced 
to  authorize  his  friend,  Mr.  Webb,  to  place  the  war^ 
rants  in  the  complainant's  hands,  in  consequence  of 
his  having  understood  that  he  would  undertake  the 
business  for  a  fair  compensation  in  money.  That 
Mr.  Peachy,  the  agent  of  the  defendant,  paid  to  the 
complainant  upwards  of  7,000  pounds  of  tobacco, 
within  a  few  months  after  the  entry  was  made.  The 
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1817.  answer  farther  states,  that  the  defendant  frequent!/ 
applied  to  the  complainant  to  have  the  entry^  which 
V."  he  had  caused  to  be  made,  surveyed ;  and  that,  after 
ompson.   j,gpgg^^gj  promises  to  comply  with  these  demaudsf 

made  and  broken,  the  complainant  confessed  it  was 
not  in  his  power  to  execute  the  business,  and  after 
claiming  the  tobacco,  which  he  had  received  as  a 
compensation  for  his  services,  advised  the  defendant 
to  apply  to  some  other  person  to  attend  to  the  sur- 
veying of  the  entry.  The  defendant  owns,  that  from 
the  year  1785,  when  this  advice  was  given,  until 
some  time  after  he  claimed  his  grant,  he  was  fre* 
quently  in  company  with  the  complainant,  who,  to 
the  best  of  his  recollection,  never  intimated  that  he 
expected  to  receive  any  part  of  the  lands,  nor  was 
any  such  demand  ever  made  by  the  complainant  un* 
til  the  institution  of  this  suit,  in  1794. 

There  was  an  amended  bill  filed  in  this  cause,  and 
the  above  answer  was,  by  the  agreement  of  parties, 
received  as  an  answer  to  this  bill.  The  amended 
bill  stales,  that  the  entry  of  the  25,000  acres  of  land 
was  made  by  the  intervention  of  a  Mr.  Shelby,  a 
particular  friend  of  the  complainant.  That  the  de- 
fendant caused  the  said  entry  to  be  surveyed  without 
consulting  the  copaplainant  on  the  subject,  although 
he  avers,  that  he  was  always  ready  and  willing,  when- 
ever he  might  have  been  called  upon  for  this  purpose, 
to  show  the  beginning  and  other  calls  of  the  entry, 
and  to  give  the  necessary  directions  to  the  surveyor. 

The  depositions  taken  in  the  cause  prove,  that  at 
the  time  when  the  entry  was  made,  it  was  usual  in 
Kentucky  for  the  locators  of  lands  to  receive  from 
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the  owners,  as  a  compeDsation  for  their  services,  a      1817. 
proportion  of  the  land  so  located,  beside  the  expep-    ^^^^^C^^ 
ses  which  might  be  incurred  in  surveying  tlie  land,         ▼• 
which  the  locator  received  from  the  owner  in  money.  ' 

But  what  that  proportion  was,  is  not  precisely  as- 
certained by  any  of  the  witnesses.  They  state, 
generally,  that  it  was  sometimes  one-third  and  some- 
times one-half.  Mr.  Peachy,  the  agent  and  attor- 
ney in  fact  of  the  defendant  below,  from  the  year 
1780,  when  the  defendant  went  to  the  West-Indies 
until  his  return,  states,  that  he  had  lands  located  in 
Kentucky,  for  a  part  of  which  he  allowed  the  loca- 
tor one-fifth,  and  for  the  residue  one-tenth,  of  the 
land  located,  as  a  compensation  for  his  services,  be- 
side paying  the  expenses  of  surveying,  &c.  This 
witness  farther  states,  that  he  never  heard  or  under* 
stood,  in  conversation  with  the  complainant,  the  de- 
fendant, or  Mr.  Webb,  with  whom  the  defendant  de- 
posited his  warrants  to  be  delivered  to  the  com- 
plainant, that  the  defendant  was  to  give  any  part  of 
the  land  in  consideration  of  locating  the  same. 

The  circuit  court  decreed,  that  the  defendant  be- 
low should  convey  to  the  complainant  one-third  of 
the  said  tract  of  25,000  acres  of  land,  according  to 
certain  boundaries  which  had  been  previousjy  laid 
down  under  an  order  of  that  court,  from  which 
decree  the  defendant  appealed. 

Mr.  Justice  Washington  delivered  the  opinion  of  March  i«ih. 

the  court 

In  deciding  this  case  we  are  necessarily  led  to  the 
examination  of  the  following  questions :     1 .  What 
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1817.  was  the  contract  between  these  parties,  the  specific 
exacution  of  which  is  sought  to'  be  ^nfomfl  bj  this 
bill,  and  how  is  it  proved  ?  2^  Has  the  complainant 
entitled  himself  to  ask  for  an  execution  of  the  coo« 
tract,  in  case  the  same  should  be  snflSciently  prored? 

The  amended  bill  statea  that  the  complainant  re« 
ceived  certain  land  warrants  from  the  defendant 
with  instructions  to  locate  the  same  in  Kentucky,  bat 
that  no  particular  stipulation  was  *  made  respecting 
the  compensation  which  he  was  to  receive  fi>r  his 
services,  except  that  the  general  custom  of  the  coon-' 
try  in  similar  cases,  and  the  general  tenor  of  the  conn 
plainant^s  contracts  with  other  persons  for  such  eer* 
vices  were  to  furnish  the  rule  of  compensation  to  be 
allowed  to  him^  This  rule  is  averred  to  beooe^third 
of  the  land  located. 

The  defendant,  in  his  answer,  states,  that  no  con- 
tract of  any  sort  was  entered  into  between  the  com* 
plainant  and  himself.  He  even  denies  that  he  had 
any  conversation  with  the  complainant  on  this  sub^ 
ject  at  any  time  previous  to  the  entry  being  made. 
He  states  that  offers  were  made  to  him  by  other 
persons  to  locate  his  warrants  on  the  terms  mention- 
ed in  the  bill,  which  he  rejected,  and  that,  in  conse- 
quence of  his  having  understood  that  the  complainant 
would  do  the  business  fpr  a  fair  compensation  in  mo- 
ney, he  deposited  his  warrants  with  his  friend,  Mr. 
Webb,  with  a  request  that  he  would  engage  the 
complainant  to  locate  them. 

The  allegations  of  the  bill  in  relation  to  this  con- 
tract are  wholly  unsupported  by  the  evidence  in  the 
cause ;  and,  on  the  other  hand,  the  answer,  in  relation 
to  this  point,  is  strongly  corroborated  by  the  testi* 
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mon  J  of  Mv.  Peachy ;  by  the  uncertainty  of  the  al- 
leged usage  as  to  the  proportion  of  the  land  to  be 
allowed  to  the  locator;  the  improbability  that  so 
loose  a  contract  would  be  made  so  early  as  the  year 
1779,  when  a  usage,  if  any  existed,  must  necessarily 
have  been  recent  and  unknown,  especially  to  persons 
living  remote  from  Kentucky,  at  that  time  wild  and 
unsettled  :  and,  above  all,  by  the  circumstance,  that 
from  the  year  1786,  when  the  survey  was  made,  un- 
der the  direction  of  another  agent,  no  demand  of  a 
part  of  the  land  appears  to  have  been  made  by  the 
complainant  until  the  institution  of  this  suit  in  Ike 
year  1794. 

This  defect  in  the  proof  would  seem  to  be  fatal  to 
the  pretensions  of  the  complainant.  The  contract 
which  is  sought  to  be  specifically  executed  ought 
not  only  to  be  proved,  but  the  terms  of  it  should 
be  so  precise  as^that  neither  party  could  reasonably 
misunderstand  them.  If  the  contract  be  vague  or 
uncertain,  or  the  evidence  to  establish  it  be  insuffi- 
cient, a  court  of  equity  will  not  exercise  its  extraor- 
dinary jurisdiction  to  enforce  it,  but  will  leave  the 
party  to  his  legal  remedy.* 


1817. 


a  See,  as  to  agreements,  the 
pcrformaDce  of  which  will  not  be 
decreed  by  a  court  of  equity  for 
want  of  certainly,  the  following 
cases:  Elliot  v.  Hele,  1  Vem.  406., 
1  Eq,  Cat.  Abr.,  20.  Bromley  v. 
Jefferies,  2  Vem.  415.  Emery  r. 
Wase,  6  Fe#.  849.  But  the' court 
will,  if  practicable,  execute  an 
ttQcertain  agreemeotby  rendering 


it  certain.  Allen  r.  Harding,  S 
£q.  Cat.  Abr,  17.  So  an  agree* 
mont  to  sell  at  a  fair  valtMtion, 
may  be  enforced.  Emery  t. 
Wase,  5  Vet.  846.  Milnes  ▼. 
Gery,  14  Vet.  407.  And  if  Uie 
terms  of  an  agreement  are  to  be ' 
ascertained  by  an  award,  being 
so  ascertained,  that  agreement 
will  be  enforced  in  equity,  if  there 
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iSt^f  But  if  these  objections  could  be  suroiotintec],  that 

''"j^^^ljrf'  which  remains  to  be  considered  under  the  second 
'"*•         head  appears  to  the  court  to  be  conclusive  against 
''^flV^'  the  appellee. 

2(1.  Has  the  complainant  entitled  himself  to  ask 
for  an  execution  of  the  contract  if  he  had  proved  it? 
It  is  very  obvious,  from  the  complainant's  own 
showing,  that  the  contract  between  himself  and  the 
defendant,  taken  in  connection  with  the  alleged 
usage,  was,  that  the  former  should  nut  only  make  the 
,  I  entry,  but  should  also  cause  the  same  to  be  survry- 

ed/indcr  his  direction  and  superintendance.  It  was 
the  entry  and  the  survey  which  constiltiled  the  loca- 
tion in  the  contemplation  of  the  parlies,  and  formed 
the  real  consideration  for  which  the  allowance  of  a 
,  part  of  the  land  to  the  locator  was  to  be  made. 
The  com]>lainant  states,  in  his  bill,  that  the  owner  of 
tbe  warrants  was  bound  by  the  usage  not  only  to 
make  this  allowance,  but  was  also  to  AirDish  all  the 


U  mnj  thing  to  be  ipecificsllf  per- 
fbroted ;  aa  eilate*  to  be  cooTey- 
•d,  Ac.  I  but  where  the  parties 
bare  cootncted  that  tbe  Falue  of 
their  reapeotire  iotereat*  shall  be 
Mcertaioed  bj  arbitrator!,  or  an 
tunpire,  if  the  acta  done  hj  the 
pftrtiea  for  the  pnrpoee  of  enTtyiag 
their  agreement  into  effect  by  an 
award,  are  oot  ralid  at  law,  ei  to 
the  time,  manner,   or  other   cir- 


t  be  eaforoed  in  equity;  on* 
I  there  baa  been  acquiei- 
Mw,  BotwiUiituidi^  tbe  raii- 


ation  of  circumttancet;  or  tbe 
agrcemeet  eridenced  by  anch 
award  hat  been  part  peifonned. 
BluodeU  V.  BretUrgfa,  IT  Vcm. 
S3t.  And  if  on  b  corenantlo 
build  a  house,  the  traniacUon  ia, 
in  it»  natnre,  loose  and  nndefined, 
and  it  ii  not  eipreaied  dittinctly 
what  tbe  building  it,  aa  that  th« 
oonrt  could  deacribe  it  at  a  rah- 
jed  for  the  report  of  the  maiter, 
a  tpecific  peribnnance  will  not  b« 
decreed.  Mouly  r.  Viigio,  3 
Vei.  186.  Vide  ante,  p.  SOS, 
aota(<l.) 
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money  necessary  for  locating  and  surveying  the  land,  isn. 
end  he  endeavours  to  excuse  himself  for  not  having 
caused  a  survey  to  be  made.  Now,  if  the  men 
making  of  the  entry  amounted  to  a  full  performance 
of  the  contract  on  the  part  of  the  locator,  any  stipu- 
lation with  the  same  person  for  the  expenses  attend- 
ing the  survey  would  have  been  idle  and  unnecesea^ 
ry.  But  the  evidence  of  Isaac  Shelby,  upon  this 
point,  is  conclusive.  He  states,  that  the  usual  comp- 
pensation  to  a  locator  was  one-third  of  the  land  for 
locating  and  directing  the  survey^ 

If  this,  then,  be  the  contract,  as  alleged  by  the 
<M>mpiainant  himself,  in  what  manner  hasfae  perferm«> 
ed  his  part  of  it  ?  In  the  first  place,  the  ^ntry  was 
made,  not  by  him,  but  by  Isaac  Shelby,  under  some 
agreement  which  is  not  disclosed  in  the  bill,  nor 
proved  by  any  testimony  in  the  cause.  In  the  next 
place,  it  does  not  appear  that,  from  the  year  1780| 
when  this  entry  was  made,  the  complainant  made  one 
effort  to  have  the  entry  surveyed ;  but  the  defend* 
ant,  after  wasting  about  6  years,  was  compelled  to 
employ  another  agent  to  have  that  service  performed. 

How  does  the  complainant  excuse  himself  for  the 
breach  of  his  contract  in  this  respect  ?  He  alleges, 
that  he  was  prevented,  during  all  that  time  by  In- 
dian hostility,  which  rendered  It  troublesome  and 
dangerous  to  make  surveys  in  the  part  of  the  coun- 
try where  this  entry  was  made.  This  assertion  i« 
not  proved  by  a  single  witness  except  Thomas  Al- 
len, who  deposes,  that  from  1780  to  1780,  he  be- 
lieves it  was  difficult  to  get  any  persons  to  risk  their 
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lives  iu  making  surveys  on  the  Ohio,  towards  the 
■'  Yellow  Bank,  except  for  high  wages,  as  he  has  been 
informed.  Now,  even  if  tliis  witness  had  positively 
proved  the  point  for  which  he  was  examined,  still 
his  tcatiinoiiy  could  not  avail  the  complainant,  since 
he  admits,  that  for  high  wages  men  could  have  been 
procured  to  perfomi  the  service ;  and  those  wages, 
it  »u  iDcun^teot  en  tin  ouipbwMaU  wbo  diStaM  W9 
Im«  than  batwow' «  and  fi^OQO  MtUAf^thmUmdk  to 
piy.  The  difficulty  and  expense  which  would  have 
mtteoded  Iiis  endeavours  to  perform  this  part  of  his 
OODteact,  atlbrd  no  excuse  for  his  breach  of  it,  even 
ft^iDa  case  like  this,  any  excuse  could  be  admitted. 
Bat  what  is  conclusive  as  to  this  point  is,  that  the  cn- 
ti^'W&s  in  fact  surveyed  in  J71)6,  without  any  dau- 
^W  or  difficulty,  so  far  as  the  record  informs  us. 

The  complainant  alleges,  that  he  was  always  rea- 
dy  and  willing,  whenever  be  might  have  been  called 
upon  for  that  purpose,  to  show  the  begiatiing  and 
other  calls  of  the  entry,  and  to  give  the  necessary 
directions  to  the  surveyor.  This  allegation  is  posi- 
tively denied  in  the  answer,  which  states,  that  the 
complainant  declined  making  or  attending  to  the 
survey,  and  that  he  advised  the  defendant  to  employ 
some  other  person  to  do  the  business. 

Thus  it  appears,  that  the  complainant  has  failed 
not  only  to  prove  the  contract  stated  in  the  bill,  but 
also,  his  performance  of  those  acts  which  formed  the 
consideration  of  the  alleged  promise  on  the  part  of 
the  defendant. 
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The  decree  must  therefore  be  reversed,  and  the       I817. 
bill  dismissed  with  costs^ 


Decree  reversed* 


(PRI2E.) 

The  Cleanor.    Donnelly  claimant 

A  libel  agf&inst  the  commander  of  a  squadron  calling  on  him  to  proceed 
to  adjudication,  or  to  make  restitution  in  value,  of  a  vessel  and  car- 
g^,  detained  for  search  by  the  captain  of  a  frigate  belonging  to  the 
squadron,  and  lost  while  in  his  possession.     Libel  dismissed. 

The  commander  of  a  squadron  is  liable  to  individuals  for  the  trespass 
ses  of  those  under  his  command,  in  case  of  positive  or  permissive 
orders,  or  of  actual  presence  and  co-operation.  But  qwzre^  hoir 
far  is  he  responsible  in  other  cases  ? 

Where  a  capture  has  actually  talcen  place,  with  the  assent,  express  or 
implied,  of  the  commander  of  a  squadron,  the  prize  master  may  be 
considered  as  a  bailee  to  the  use  of  the  whole  squadron,  who  are 
to  share  in  the  prize  money,  and  thus  the  commander  may  be  mad« 
responsible ;  but  not  so  as  to  mere  trespasses,  unattended  with  a 
conversion  to  the  use  of  the  squadron. 

The  commander  of  a  single  ship  is  responsible  for  the  acts  of  those 
under  his  command ;  as  are,  likewise,  the  owners  of  privateers  for 
the  conduct  of  the  commanders  appointed  by  them. 

To  detain  for  examination,  is  a  right  which  a  belligerant  may  exer- 
cise over  every  vessel,  except  a  national  vessel,  which  he  meets 
with  on  tho  ocean. 

The  principal  right  necessarily  carries  with  it  all  the  means  essential 
to  its  exercise  ;  among  these  may,  sometimes,  be  included  the  as^ 
sumption  of  the  disguise  of  a  friend  or  an  enemy,  which  is  a  lawful 
stratagem  of  war.  If,  in  consequence  of  the  use  of  this  stratagem, 
the  crew  of  the  vessel  detained  abandon  their  duty  before  they  ar« 

Vol.  II.  X  X 


The 
Eleanor* 


I 
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ai^luall;  made  priioiien  of  war,  and  llic  vessel  is  thereby  lo&l,  ibe 
captors  arc  nut  rcspoaailite. 

^Vhcocrcr  an  officer  icizcs  a  vas;l  <u  prize,  he  Ja  boimJ  to  commit 
hiT  to  liie  cars  of  a  competent  prize-master  aod  crew ;  doE  bccansB 
th4  original  crew,  when  left  od  board,  (in  the  case  fif  a  taxure  of 
llie  vc4icl  nf  a  cilitEn,  or  neutral,)  arc  released  from  their  dnlj 
wilhoiit  tlie  aiaent  of  Itio  maaler,  bjt  from  llie  waot  of  a.  right  to 
subject  the  captured  crew  to  the  autliority  of  Ihe  cajilor'i  officer. 
But  this  rule  doca  oot  estend  to  the  case  of  a  mere  delenlumjar 
esamintUion,  wliicb  the  commander  of  tlie  cmisiug  reascl  majp  en- 
force b;  orilerB  from  his  own  quarter  deck,  EUid  maj,  therefore, 
send  an  officer  on  board  (he  veascl  delained,  in  order  more  coure- 
niently  to  enforce  ii,  without  taking  the  vesiel  out  of  the  pos»e»- 
iioa  of  ber  own  oQicora  and  crew. 

Tbe  modern  usages  of  war  aulliarize  the  bringing  one  of  the  princi- 
pal officers  of  tbc  vessel  detained  on  board  Ibe  beUigenuit  tcsbcI, 
with  llic  papen,  for  c: 


AprE.*.L  from  Ihe  circuit  court  for  tbe  district  of 
Massachusetts. 

Thia  sctiooner,  with  lier  cargo,  the  property  of 
the  claimant,  on  a  voyage  from  Baltimore  to  Bor- 
deaux, fell  in  with  the  President  and  Congress 
frigates  on  the  night  of  the  l6lh  October,  1813. 

Commodore  Rodgers  was  the  commander  of  the 
President  frigate,  and  the  commodore  and  comman- 
der of  the  squadron  composed  of  those  two  ships, 
then  in  company.  Captain  Smith,  deceased,  and 
charged  in  the  libel  as  a  co-defendant^  commanded 
the  Congress* 

On  the  Eleanor  being  discovered  by  the  two 
frigates,  she  was  chased  by  the  Congress  and  over- 
haled.  The  President  stood  on  her  course,  being 
out  of  sight  at  the  time  she  was  overbaled  and  when 
she  was  subsequently  dismasted,  and  so  continuing  un* 
til  thfe  signal  guna  were  fired  from  tbe  schooner.  Tbe 
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Blaster,  supercargo,  and  the  officers  and  crew  of      1817. 
the  Eleanor,  on  seeing  the  frigates,  considered  them    ^'^^^^"^^ 
British  cruisers,  and  when  they  found  she  could  not     Eieaaor. 
escape  them,  concluded  they  were  captured  by  the 
enemy.     This  produced  a  very  general  determina- 
tion, on  the  part  of  the  crew,  to  take  no  further  con- 
cern in   the  navio:ation   of  the   schooner.      When 
boarded  by  lieutenant  Nicholson  of  the  Congress, 
the  schooner  was  in  the  state  of  confusion  to  be  ex-* 
pected  from  such  a  determination.     He  ordered  the 
master  to  take  one  of  his  mates,  and  his.  papers,  and 
go  on  board  the  frigate.     The  captain,  after  giving 
some  orders  to  his  second  mate  to  adjust  the  sails  of, 
the  schooner,  which  were  not  complied  with,  went 
with  his  first  mate  and  papers,  in  the  frigate^s  boat, 
to  the  Congress.     Lieutenant  Nicholson,  on  being 
asked  by  a  boy  what  frigate  it  was,  said  it  was  the 
Shannon ;  immediately  afterwards  he  undeceived  the 
supercargo^  whom  he  recognised  as  an  old  acquaint- 
ance, but  said  he  was  ordered  not  to  make  himself 
known,  and,  therefore,  requested  the  supercargo  not 
to  disclose  it     Upon  endeavouring  to  restore  order, 
.  and  to  provide  for  the  safe  navigation  of  the  schooner, 
he  could  get  no  assistance  from  the  crew,  (w!io  re- 
fused to  obey  his  orders,  considering  him  a  British 
officer,)  except  from  the  second  mate,  and  on  ob- 
serving this,  he  disclosed  the  name  of  the  frigate, 
and  he,  the  supercargo,  and  the  mate,  assuring  the 
crew  they  were  not  prisoners,  endeavoured  to  pre- 
vail on  them  to  return  to  their  duty;  they  persisted 
in  refusing;  in  consequence  of  which  (the  sea  being 
tempestuous,  and  the  weather  squally)  a  flaw  struck 
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Uie  vessel  and  botU  her  masts  went  over.  Lieule- 
Dani  Nicholson,  the  male,  and  sopeicargo,  endea- 
voured to  save  tho  vegsci,  but  the  crew  would  not 
obey  iiillier  of  tliem.  Slie  was  afterwards  assisted, 
as  far  as  possible,  by  tbe  Jr^tg^but  finallj  aban- 
donrd  and  lost. 
■  The  libel  was  filed  against  commodore  Rodgers, 
and  captain  Smith,  alleging  that  the  loss  of  said  ves* 
Bel  and  cargo  was  owing  "  to  the  deception  unlaw- 
fully practised  on  her  crew  by  the  oOicers  of  the  said 
squadron,  and  through  the  want  of  care,  inattention, 
and  gross  negligence,  of  the  officer  of  said  frigata 
Congress,  in  the  navigating  said  schooner,  of  whicK 
he  had  taken,  and  then  had  command,"  and  praying 
for  a  monition  against  them  to  proceed  to  adjudica- 
tion, or  to  show  cause  why  restitution  in  value  should 
not  be  decreed. 

The  district  court  considered  this  allegation  sup- 
ported by  the  proof,  and  that  commodore  Rodgers 
was  answerable,  as  commander  of  the  squadron,  and 
decreed  against  him  for  forty-three  thousand  two 
hundred  and  dfly  dollars,  the  value  of  said  vessel 
and  cargo.  The  circuit  court  afiirmed  the  decree 
pro  forma,  and  thereupon  the  cause  was  brought  by 
appeal  to  this  court.  After  the  filing  of  the  libel, 
and  before  the  decree  in  the  district  court,  the  death 
of  Captain  Smith,  which  had  Intervened,  was  bu^ 
gested  00  the  record. 

1.       Mr.  Key,  for  the  appellant,  made  three  points: 
Ist.  That  it  was  owing  to  the  neglect  and  iiu(^ 
conduct  of  the  captured  crew  the  ressel  was  lost, 
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2cl.  That  this  neglect  and  misconduct  were  in  no      isi7. 
degree  owing  to,  or  palliated  bj,  the  military  strata-       j^ 
gem  practised  by  Captain  Smith.  Bleaiior% 

3d.  That,  at  all  events,  Commodore  Rodgers  was 
not  responsible  in  law. 

The  neglect  of  the  captured  creW,  in  refusing  to 
do  duty,  is  analogous  to  the  case  of  Virtue  v.  Bird/ 
where  the  plaintiff  declared  that  he  was  employed 
by  the  defendant  to  carry  a  load  of  timber  from  W« 
to  I.,  to  be  laid  down  where  the  defendant  should  ap- 
point, and  that  he  carried  it ;  when  the  defendantf 
having  appointed  no  place  where  it  should  be  laid 
down,  the  plaintiff's  horses  were  detained  in  the 
cold,  by  which  some  of  them  died,  and  the  rest  were 
spoiled :  after  a  verdict  for  the  plaintiff^  judgment 
was  arrested ;  for  it  was  the  plaintiff's  own  fault  that 
he  did  not  take  out  his  horses,  and  lead  them  about  ^ 
or  he  might  have  unloaded  the  timber  in  any  proper 
place,  and  returned.  So,  also,  in  Butterfield  v.  For- 
rester,^ which  was  an  action  on  the  case  for  obstruct- 
ing a  highway,  by  means  of  which  the  plaintiff,  who 
was  riding  along  the  road,  was  thrown  down  with 
his  horse,  and  injured ;  it  appeared  that  he  was  riding 
with  great  violence  and  want  of  ordinary  care,  with- 
out which  he  might  easily  have  avoided  the  ob- 
struction. It  was,  therefore,  decided,  that  he  could 
not  recover;  for  that  two  things  must  concur  to  sup- 
port the  action  :  an  obstruction  in  the  road  by  the 
fault  of  the  defendant,  and  no  want  of  ordinary  care, 
to  avoid  it,  on  the  part  of  the  plaintiff.     Upon  the 

o  2  Ltv.  196.  b  11  Eoit^  60. 
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principle  of  these  cases,  the  appellant  is  exempted 
'  from  all  liabihty.  Nor  is  he  respoOBible  upon  tlic 
ground  of  the  liability  of  a  master  and  principal  for 
the  misconduct  of  a  servant  and  agent.  Superior* 
in  these  relations  of  life  are  answerable  only  for  acts 
in  the  ordinary  line  of  the  duty  of  the  servant  and 
agent,  or  in  consequence  of  the  special  ordeis  of  the 
lupcrior.  But  this  principle,  with  its  hmitatioos, 
does  not  apply  to  the  case  ofa  commander  of  a  squad- 
ron. He  does  not  elect  bis  officers.  They  are  ap- 
pointed by  the  goTernment,  and  amenable  only  to  a 
court  martial.  No  officer,  military  or  naval,  would 
undertake  so  frightful  a  responsibility;  and  to  im- 
pose it  upon  the  commander  of  a  fleet  or  squadron 
would  be  to  incapacitate  him  from  the  performance 
ofhia  duty.  There  is  no  testimony,  positive  or  pre- 
lumplive,  that  Commodore  Rodgers  gave  any  orders 
ivhatevcr  to  practice  the  stratagem  in  question. 
The  authority  of  the  Mentor*  shows,  that  |he  is  oot 
liable,  cooBtructively,  for  the  conduct  o(  the  officers 
under  his  command;  nor  is  there  any-  one  case  to 
show  that  he  is  thus  liable.  The  Der  Mohr'  ia,  crp- 
paretitlt/  only,  such  a  case,  (t  only  proves  that  a  su- 
perior officer  may  be  placed  in  the  same  relation  with 
that  of  a  principal,  In  regard  to  his  agent.  In  that 
case,  the  captors  had  a  right  of  property  in  the  cap- 
tured vessel,  iaasmuch  as  by  the  law  of  England 
captors  have  the  entire  interest  in  prizes ;  and  any 
person  may  be  appointed  prize-master,  and  so  be- 
come the  agent  of  the  whole  squadron,  the  comman- 

c  1  Sgb.  179.  d  3  Rob.  129.    4  JI4.  3}4: 
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der  of  which  would,  consequently,  be  responsible.       1817. 
Public  policy  does  not  require  the  establishment  of  ^"^JlT^*^ 
the  principle  contended  for  on  the  other  side,  since     £l«aiior. 
the  injured  party  may  have  recourse  to  the  actual 
wrong  doer,  and  may  seek  redress  by  complaining 
to  the  government  of  his  misconduct 

Mr.  D.  B.  Ogdeuj  contra.  The  case  cited  from 
Levinz  is  not  parallel ;  and  that  from  East  is  one  of 
gross  folly  and  want  of  common  prudence  and  cau- 
tion on  the  part  of  the  plaintiff.  It  is  inapplicable^ 
because  it  was  not  in  the  power  of  the  libellant  in 
this  ease  to  save  his  property  from  destruction. 
But  the  present  question  is  not  to  be  determined  by 
the  narrow  principles  of  the  common  law;  it  is  a 
marine  trespass,  which  must  be  tried  by  the  more 
liberal  rules  of  the  marine  law.  The  right  of  visita- 
tion and  search  is  not,  and  cannot  be  denied ;  but  it 
is  not  essentially  necessary  to  the  due  exercise  of 
the  right  that  the  master  should  be  taken  out  of  his 
vessel :  it  is  only  necessary  to  send  a  boarding  officer 
to  make  the  proper  examination  and  inquiries ;  but 
the  belligerant  cruisers  have  no  right  to  proceed 
further,  until  they  have  determined  to  send  in  the 
vessel  for  adjudication.  When  this  determination  is 
made,  a  competent  prize-master  and  crew  should 
be  put  on  board,  instead  of  leaving  the  original 
crew  without  control  or  regulation.  A  belligerant 
has  a  right  to  practice  deception,  as  a  stratagem  of 
war ;  but  this  right,  which  may  cause  a  wrong  to  a 
neutral  or  fellow  citizen,  must  be  exercised  at  the 
peril  of  the  captors.    Either  the  seizure  of  the  £lea- 
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nor  was  as  prize,  or  s!ie  was  detained  for  search.  If 
the  former,  then  the  captors  had  no  right  to  require 
the  assistance  of  the  crew  of  the  captured  vessel,' 
who  were  not  bound  to  assist  in  navigating  her.  If 
the  latter,  then  the  captors  had  no  right  to  take  out 
the  master  and  mate,  leaving  the  crew  without  any- 
regular  chief  competent  to  navigate  the  vessel.  The 
case  of  the  Der  Mohr  was,  indeed,  determined  on 
general  principles  of  law;  on  the  ground  that  the 
prize-master  was  constituted  agent  of  the  captors, 
and  the  vessel  (which  was  innocent)  was  used  as  a 
Tehicle  to  bring  in  the  cargo,  which  last  alone  was 
liable  to  suspicion.  But  here  the  trespass  is  joint; 
and  the  trespassers  would  have  been  joint  sharers  of 
the  prize :  Qui  senlil  comrrwdum  sentire  debet  tt  onus. 
The  President  was  out  of  sight  at  the  time  of  the 
seizure;  but  she  wae  present  at  the  inception 
of  the  tort  Thej  were  cruising  m  conjuoctlont 
and  under  the  orders  of  Commodore  Rodgerst 
vho  saw  the  Congress  frigate  pursue  the  Eleanort 
and  did  not  prohibit  the  chase.  The  boarding  offi- 
cer was  a  mere  passive  instrument  io  the  hands  of 
his  euperiors,  to  whom  alone  the  injured  party  can 
look  for  indemnification. 

Mr.  Harper^  (on  the  same  side.)  The  responsi- 
bility of  the  owners  of  privateers  and  the  command* 
ing  officers  of  ships  and  squadrons,  for  the  miscon- 
duct of  their  delegates,  is  a  settled  principle  of  law. 
The  case  of  Del  Col  v.  ArnoItK  is  in  point,  where 
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this  court  decreed  the  owners  of  a  privateer  to  make  1817. 
restitution  in  value  of  a  captured  vessel  lost  by  the  ^^^^''^^^ 
misconduct  of  the  prize-master.  The  case  of  the  Eieandr. 
Der  Mohr,  which  has  been  so  often  referred  to, 
makes  the  senior  officer  responsible  for  the  appoint* 
ment  of  a  prize-master  by  his  junior  officer,  though 
there  was  no  personal  misconduct  imputable  to  either. 
In  the  case  now  before  the  court,  the /iroxima/^  cause 
of  the  loss  was  the  refusal  of  the  seamen  to  worki 
The  ultimate  cause  was  the  deception  practised  by 
the  captors  in  representing  themselves  'as  enemies  { 
and  whether  the  crew  were  justifiable  in  refusing 
obedience,  or  not,  their  disobedience  was  a  conse* 
^uence  of  the  stratagem  practised  by  the  captors, 
and  they  are  responsible.  On  the  first  supposition, 
they  are  liable ;  because  they  ought  to  have  put  a 
prize  crew  on  board.  On  the  second,  because  the 
stratagem  was  practised  at  their  peril,  and  it  de- 
pended upon  the  event  of  the  search  whether  they 
would  be  justified ;  for  this  mode  of  warfare  is  not 
to  be  practised  at  the  expense  of  individuals  pursu* 
ing  an  innocent  and  lawful  commerce.  The  case  of 
the  Mentor'  is  not,  as  has  been  contended,  contrary 
to  our  position.  The  claimant  there  had  taken  out 
a  monition  against  the  actual  captor,  which  had  been 
dismissed;  it  was,  therefore,  re^^WtVa/a;  and,  besides, 
the  lapse  of  time  which  l|^d  intervened,  was  held 
to  be  an  equitable  limitation.  It  is  true,  that  Sir 
William  Scott  likewise  lays  hold  of  the  circumstance 
that  admiral  Digby  was  merely  commander  of  th« 
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North  American  station,  and  far  off  at  ibe  lime  whes 
the  capture  was  made :  but  here  commodore  Rod- 
gers  was  present,  and  associated  in  the  act.  The 
case  of  the  Charming  Betsey*  shows  that  innoceoca 
of  intention  alone  in  a  commanding  officer  will  not 
exempt  him  from  the  consequences  of  an  illegal  act. 
In  substance  and  effect,  this  is  a  case  between  the 
government  and  the  owner  of  the  property  which 
has  been  destroyed,  who  has  become  the  victim  of 
a  rigorous  prosecution  of  the  rights  of  war  and  of 
military  policy.  Respondeal  svperior!  AVe  pursue 
him;  let  him,  in  turn,  look  for  indemnilication  to  his 
government,  to  which  experience  Bhows  tji&t  he  will 
not  look  in  rain. 

Ml'.  Jones,  for  the  captors,  in  reply,  ai^ed  on  the 
facts  that  the  loss  of  the  vessel  was  not  a  conset 
qucnce,  direct  or  indirect,  of  the  conduct  of  the 
aeizing  officer;  and  that  the  right  of  visitation  aad 
search  had  been  properly  exercised.  It  is  novel 
doctrine,  that  the  rtglu  of  search  is  to  be  exercised 
under  the  peril  of  being  responsible  for  a  wrong. 
Reason,  morality,  and  law,  all  concur  in  imposing 
the  loss  (among  innocent  parties)  upon  him  on  whom 
the  elements  and  the  act  of  providence  throws  it 
It  was  entirely  a  question  of  military  prudence  wher 
ther  the  papers  should  be  examined  by  the  boarding 
officer  or  by  his  superior ;  and  there  Is  nothing  in 
the  principles  of  public  law  to  prevent  the  exerciBe 
of  the  right  of  visitation  and  search  either-  way; 
Neither  are  the  crew  of  the  vessel  which  is  detfiipe^ 
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;(br  seairch,  exemfited  from  obedience  in  consequence  isir. 
of  the  act  of  boarding.  Until  the  capture  is  con-  ^"^Jf^^ 
Bummated,  the  former  relations  of  the  crew  continue ;  SUeaaor. 
land  until  then  the  cruiser  is  not  bound  to  send  on 
board  a  competent  prize-master  and  suflScient  crew 
to  navigate  the  captured  yessel.  The  commander 
of  a  squadron  cannot,  on  any  principle  of.  law  or 
justice,  be  made  responsible,  constructively,  for  the 
iicts  of  officers  on  board  other  ships.  The  princi- 
ples and  analogies  which  would  make  commodore 
Rodgers  a  joint  trespasser  must  be  those  of  munici«^ 
pal  law.  But  his  was  not  a  civil  connection  with 
the  officers  of  the  other  ship ;  all  that  he  knew,  or 
permitted,  was  the  chase ;  and  he  cannot  be  made 
^responsible  for  the  subsequent  supposed  misconduct 
of  his  brother  officer.  Here  was  a  merely  military 
act ;  no  animus  lucrandi  ;  no  appropriation  as  prize ; 
and,  therefore,  no  civil  constructive  responsibility. 
In  the  case  of  the  Mentor,  Sir  William  Scott  expresd- 
J[y  overrules  the  doctrine  of  the  constructive  respon- 
sibility of  a  commander  in  chief;  apart  from  the  ' 
other  grounds  of  exception,  the  former  adjudication, 
and  the  lapse  of  time  which  he  likewise  notices. 
The  Der  Mohr  was  a  case  of  joint  capture,  as  ex- 
pressly stated  by  the  court  and  the  reporter ;  and  was 
determined  on  the  just  principle  of  joint  participa- 
tion in  the  wrong  done,  in  the  interest  acquired  by  tha 
capture,  and  in  the  appointment  of  the  prize-master. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  March  15th. 
edurt. 

This  case  presents  two  questions,  1st.  Aft  tfae 
appellees  entitled  to  recover  ? 
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2.  Does  their  right  of  recovery  extend  to  the  coto* 
'  tnanderot  the  squadron? 

In  whatever  view  the  caae  be  considered,  it  is  one 
of  extreme  hardship;  both  the  claim  and  the  de< 
fence  are  founded  in  the  most  rigid  principles  of  the 
slricluin  jus ;  and  it  is  impossible  not  to  regret  if 
the  libeilant  have  no  means  of  indemnity,  or  if  that 
indemnity  should  be  exacted  of  men  whose  charao 
tere  and  conduct  were  so  far  above  all  imputation 
of  malice  or  oppression.  Nor  can  this  court  altoge- 
ther close  its  feelings  against  the  claims  to  protec- 
tion of  that  navy  which  has  so  nobly  protected  the 
reputation  of  the  country.  Yet  we  mistake  the  cha- 
racter of  the  men  who  constitute  it,  if  ihry  would  not 
be  among  the  first  to  declare  (he  government  un- 
worthy of  their  skill  and  valour,  in  which  the  rights 
of  the  meanest  individual  was  not  as  much  ao  ob- 
ject of  earnest  solicitude  as  the  rights  of  those  whom 
their  country  delights  most  to  honour.  Whether 
the  commander  of  a  squadron  be  liable  to  individu- 
als for  the  trespaeses  of  those  under  bis  command  ii 
a  question  on  which  it  would  be  equally  incorrect  to 
lay  down  a  general  proposition  either  aegatively  or 
affirmatively.  In  case  of  positive  or  perniifisiTe  or- 
ders, or  in  case  of  actual  presence  and  co-operadoD, 
there  could  not  be  a  doubt  of  his  liability.  But  on 
the  other  hand,  when  weconsider  the  partial  indepeo- 
dence  of  each  commander  of  a  vessel,  and  that  the  as- 
sociation is  not  a  subject  of  contract,  but  founded  on 
the  orders  of  their  government,  which  leave  them  do 
election,  it  would  be  dangerous  indeed,  and  damp* 
eoiDg  to  the  ardour  of  eDterprise,to  trammel  a  com- 
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mancler  with  fears  of  liability,  where  it  is  not  possi-  isiT. 
ble,  from  the  nature  of  the  service,  and  the  delicate 
rules  of  etiquette,  for  him  always  to  direct  or  con- 
trol the  actions  of  those  under  hid  command.  We 
feel  no  inclination  to  extend  the  principle  of  con- 
etructive  trespass,  and  will  leave  each  case  to  be  de- 
cided on  its  own  merits  as  it  shall  arise.  Where  a 
capture  has  actually  taken  place  with  the  assent  of 
the  commodore,  express  or  implied,  the  question  of 
liability  assumes  a  different  aspect ;  and  the  prize- 
master  may  be  considered  as  bailee  to  the  use  of  the 
whole  squadron  who  are  to  share  in  the  prize  mo- 
ney. To  this  case  there  is  much  reason  for  apply- 
ing the  principle,  that  qui  sentit  commodum  senlire 
debet  et  onus  ;  but  not  so  as  to  mere  trespasses  unat- 
tended with  a  conversion  to  the  use  of  the  squadron^ 
The  case  of  the  commander  of  a  single  ship  varies 
materially  from  that  of  the  commander  of  a  squad- 
iron,  and  the  rigid  rules  of  liability  for  the  acts  of 
those  under  our  command  may,  with  more  pro- 
priety, be  applied  to  him.  The  liability  of  the 
owners  of  a  privateer  for  the  acts  of  their  comman- 
ders has  never  been  disputed.  And  it  is  because' 
they  are  left  at  large  in  the  selection  of  a  commander, 
and  are  not  permitted  to  disavow  his  actions  as' 
being  unauthorized  by  them.  So,  in  the  case  of  a' 
commander  of  a  ship,  the  absolute  subordination  oT 
every  officer  to  his  command  attaches  to  him  the  im- 
putation of  the  marine  trespasses  of  his  subalterns 
on  the  property  of  individuals,  when  acting  within 
the  scope  of  his  commands.  Orders  even  giving  a 
discretion  to  a  subordinate  in  such  ca$e3  is  no  morer 
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18lf  •  tinkn  adopting  his  actiooB  as  the  actions  of  th^  cottt^ 
mander ;  and  placing  him  in  a  command  Which  r^^ 
ijuires  skill,  integrity,  or  prudetice,  makes  the  com^ 
mander  the  pledge  to  the  individual  for  his  compe^ 
tence  to  discharge  the  duties  of  the  undertaking. 

With  these  views  of  the  subject  we  should  havd 
found  no  difficulty  in  deciding  on  the  liability  of 
Captain  Smithy  of  the  Congress,  had  he  been  a  par^ 
ty  to  this  libel,  and  the  facts  of  the  case  had  mad^ 
out  a  marine  tresptes  id  himself,  or  in  LieotenaBt 
t^Ticholsod,  or  a  want  of  competence  or  due  care  ia 
the  latter  to  discharge  the  commaiid  assigned  him. 
But  We  are  of  opinion  that  no  one  act  is  proven  iA 
the  case  which  did  not  comport  with  the  f|ur,  hono- 
rable, and  reasonable  exercise  6(  the  rights  of  war. 
^o  detain  for  elamination  is  a  right  which  a  belli- 
gerant  may  exercise  oVer  every  vessel,  not  a  nation-^ 
al  vessel,  that  he  meets  with  on  the  ocean.  And 
"Whatever  may  be  the  injury  that  casually  results  to 
«n  individual  from  the  act  of  another  while  pursuing 
the  reasonable  exercise  of  an  established  right,  it  is 
fats  misfortune.  The  law  pronounces  it  damnumr 
iAsque  injuria^  and  the  individual  from  whose  act  k 
proceeds  is  liable  neither  at  law  nor  in  the  forum  c^ 
conscience.  And  the  principal  right  necessarily  car- 
ries with  it  also  all  the  means  essential  to  its  exercise. 
Thus,  in  the  present  case,  a  vessel  must  be  pursued 
in  order  to  be  detained  for  examination.  But  if  in 
the  pursuit  she  had  been  dismasted,  and  tipeet  or 
stranded,  or  run  on  shore  and  lost,  it  would  have  been 
an  unfortunate  case,  but  the  pursuing  vessel  would . 
)iave  stood  acquitted.     The  counsel  ia  argusmrt 
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Eiave  not  denied  the  general  doctrine,  but  hare  en-      ]ai7« 
deavoured  to  show  that  the  commander  of  the  Con- 
gress had  unreasonably  exercised  the  right  of  deten- 
tion. 

Ist  By  the  deception,  in  passing  himself  off  for  an 
enemy,  thereby  reducing  the  crew  to  a  state  of  in- 
subordination* 

2d.  By  taking  out  both  the  master  and  the  mate^ 
and  thus  removing  the  possibility  of  bringing  the 
seamen  back  to  their  duty. 

3d.  By  devesting  the  master  of  his  command^ 
without  putting  a  competept  crew  on  board  to  navi- 
gate her. 

On  the  first  of  these  grounds,  it  is  only  necessary 
to  remark,  that,  to  assume  the  guise  of  a  friend  or  an 
enemy,  is,  in  legitimate  warfare,  an  act  the  most  &- 
miliar  and  frequent  in  its  occurrence.  It  is  so  ordi- 
nary a  ruse  de  guerre^  that  it  ought  rather  to  be 
ei^pected  than  the  dispfay  of  real  colours.  And,  in- 
numerable cases  that  have  come  before  this  court 
prove,  that  in  the  actual  state  of  things  during  tha^ 
late  war  it  became  as  necessary  to  practice  the  de*- 
ception  upon  our  citizens  as  upon  a  neutral  or  an 
enemy.  We,  therefore,  see  nothing  reprehensible 
in  this.  But  on  what  ground  could  the  crew  assume 
the  right  of  judging  for  themselves  on  lliis  subject, 
and  of  s^bandoning  their  duty  before  they  were  ac- 
tually made  prisoners?  Suppose  the  frigate  had 
been  an  enemy,  it  did  not  follow  that  their  vessel 
jnsaat  be  made  prize,  and  they  were  unquestionably 
unpardonable  in  abandoning  their  duty  ?  Their  do* 
iog  $€H  was  bjT  no  means  «^  necess^y  consequence 
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of  ordering  their  officers  on  board  the  frigate,  nor 
"•  ought  the  captain  of  the  Congress  (o  have  anticipa- 
ted such  a  state  of  things,  as  their  vessel  was  redu- 
ced to,  by  their  misconduct.  Tiiey  were  bound  to 
obey  the  second  mate  in  the  absence  of  their  other 
officers;  and  if  they  had  done  so,  this  misfortune  would 
not  have  happened.  So  far  from  aclually  devesting 
him  of  his  command,  it  appears,  that  Nicholson's  or- 
ders were  addressed  to  him,  and  only  addressed  to 
the  men  to  try  his  persona!  influence  in  bringing 
them  to  order. 

To  the  second  and  third  grounds,  the  attention  of 
<his  court  has  been  drawn  with  peculiar  force.  Either 
of  them  appeared  to  be  an  irregularity,  which  (ho 
reasonable  exercise  of  the  right  of  search  did  oof 
strictly  justify.  But,  upon  a  close  eiamination  of 
the  testimony,  we  are  of  opinion,  that  neither  of  those 
grounds  is  supported  by  the  evidence.  It  is  true, 
that  both  the  master  and  first  mate  were  taken  on 
board  the  frigate,  and  the  master  and  supercargo 
say  they  were  both  ordered  on  board.  But  Nichol- 
son, the  boarding  officer,  who  certainly  koewbest 
what  orders  he  gave,  swears  that  he  ordered  the 
master  to  go  on  board  with  "one  of  his  mates,^ 
thus  leaving  it  to  his  election  to  choose  between  them; 
he  farther  swears,  that  these  were  the  orders  he  re- 
ceived from  the  captain.  And  there  is  a  fact  in  the 
ease,  which  makes  it  probable,  that  the  master  of 
the  schooner  himself  called  on  the  first  mate  to  at> 
tend  him,  for  at  that  time  the  second  mate  was  sta- 
tioned at  the  bow,  in  charge  of  sinking  certain  de* 
i^tcheG,  in  case  of  capture*    Had  the  master  fA- 
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ttoilstratcd  against  taking  his  first  mate  alotig  with  1817. 
him,  he  would  have  done  his  duty,  and  perhaps  saved  ^"^^^^^f^^^ 
his  vesseh  On  the  thit*d  point,  it  is  unquestionably  Eleanor, 
true,  that,  whenever  an  officer  seizes  a  vessel  as 
prize,  he  is  bound  to  (Commit  her  to  the  care  of  a 
competent  officer  and  crew.  Not  that  the  original 
crew,  when  left  on  board,  in  case  of  seizure  of  the 
vessel,  of  a  citizen  or  neutral,  are  jeleased  from  their 
3uty  without  the  assent  of  the  master ;  for  they  arc 
bound  to  attend  the  Vessel,  as  she  may  be  discharg- 
ed, and  pursue  her  original  destination.  But  the 
obh'gation  to  man  the  prize,  Results  from  the  want  of 
a  right  to  subject  the  crew  of  the  captured  vessel 
to  the  authority  of  his  own  officer.  If,  then,  this  ves- 
sel had  been  seized  as  prize,  and  no  one  put  on 
board  but  the  prize*tnaster,  without  any  undertaking 
of  the  original  ship^s  company  to  navigate  her  under 
his  orders,  it  is  very  questionable  whether  the  ap- 
pellants would  not  have  been  liable  for  any  loss  that 
followed,  from  the  insubordination  of  the  crew.  For 
after  capture,  as  before  observed,  the  prize-master 
becomes  the  bailee  of  the  squadron,  who  are  to  share 
in  the  partition  of  the  proceeds. 

But  we  are  of  opinion  that  this  was  a  mere  case 
of  detention  for  search ;  that  the  vessel  was  never 
actually  taken  out  of  possession  of  her  own  officers ; 
that  the  captain  of  the  Congress  had  a  right  to  de- 
tain the  vessel  by  orders  from  his  own  quarter-deck, 
and  that  the  officers  of  the  schooner,  at  their  peril, 
were  bound  to  obey ;  that  Lieutenant  Nicholson  was 
left  on  board  for  no  other  purpose  than  to  enforce, 
in  a  more  convenient  mode,  the  observance,  on  their 
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part,  ol'  the  duty  which  the  rights  of  war  aiilhorized 
th«  frigate  to  exact  of  her.  And  al!  tlie  misfortuoes 
wliich  followed  resulted  to  the  appellees  from  the 
fault  or  folly  of  their  own  crew. 

Oiic  argument,  insisted  on  at  the  bar,  it  is  proper 
for  this  court  to  notice  before  we  conclude.  It  wai 
contended,  ihat  the  mantel- of  the  Eleanor  ought  not 
to  have  been  removed  from  liis  vessel ;  that  the  right 
of  search  only  authorized  the  sending  of  an  officer 
on  board  to  examine  her  papers.  But  we  tlimk 
otherwise.  The  modern  usages  of  war  authoriM 
the  bringing  of  one  of  the  principal  officers  on  boarB 
the  cruising  vesstl,  with  his  papei-s,  for  examination. 
To  devest  her  of  both  her  principal  otRcers,  without 
putting  on  board  her,  for  the  lime,  a  competent  ofii- 
cer  and  crew,  would  certainly  be  irregular.  Bui  it 
is  for  the  interest  of  the  commercial  world,  that  the 
investigation  should  be  made  by  the  commander 
himself,  and  not  left  to  any  subordinate  officer.  Id 
that  case  it  would  be  absurd  to  require  of  the  com- 
mander of  the  commissioned  vessel  to  quit  his  cooh 
mand,  for  the  purpose  of  making  the  necessary  ex- 
aminations. 

We  are,  upon  the  whole,  of  opinion,  that  the  court 
below  erred ;  that  the  decree  must  be  anoulled,  aod 
the  libel  dismissed.* 


fi  Vide  AppBHSix,  Note  1. 
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InGLEE  T.   CoOLIDaEa 

^o  writ  of  error  lies  to  the  highest  court  of  law  or  equity  of  a  state 
court,  under  the  25Ui  section  of  the  judiciary  act  of  1789,  unless 
there  is  something  apparent  on  the  record  bringing  the  case  within 
the  appellate  jurisdiction  of  this  court. 

The  report  of  the  judge  who  tries  the  cause  at  niai  pritu  containing  a 
statement  of  the  facts,  is  not  to  be  considered  as  a  part  of  the  re- 
cord;  the  judgment  being  rendered  upon  a  general  yerdict,  and  the 
report  being  mere  matter  in  pcUi  to  regulate  the  discretion  of  the 
court  as  to  the  propriety  of  granting  a  new  trial,  the  writ  of  error, 
in  such  a  case,  will  be  dismissed. 

This  was  a  writ  of  error  upon  a  judgment  of  the 
supreme  judicial  court  of  Massachusetts,  rendered 
in  an  action  of  assumpsit.  The  declaration  contain- 
ed three  counts,  to  wiiich  the  general  issue  was 
pleaded,  and  upon  two  of  these  counts  the  jury 
found  a  general  verdict  for  the  defendant,  (the  plain* 
tiff  in  error,)  and  upon  the  third  count  a  general  ver- 
dict, with  damages  for  the  original  plaintifll  The 
cause  was  then  continued,  as  the  record  states,  ^'  for 
the  opinion  of  the  whole  court  upon  the  law  of  the 
case,  as  reported  by  the  judge  who  tried  the  same/^ 
At  a  subsequent  term,  judgment  was  rendered  by 
the  whole  court  for  the  plaintiff,  upon  the  verdict 
found  in  his  favour.  The  report  of  the  judge  who 
tried  the  cause  came  up  in  the  record  annexed  to 
the  writ  of  error,  with  other  proceedings  and  ex* 
Jkibits  in  the  cau^e. 
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Mr.  C.  Sul/ivan,  for  the  plaintiff  in  error,  argued, 
that,  by  tlie  report  of  the  judge,  in  the  court  below, 
it  appeared  that  the  chief  question  in  this  cause  in- 
volved a  constructive  application  of  the  act  of  con- 
gress of  the  iClh  of  June,  1812,  declaring  war 
against  Great  Britain,  to  the  question  whether  the 
purchase  of  a  British  license  to  protect  the  properly 
of  a  citizen,  was  a  lawful  consideration  for  iho  pro- 
missory note  on  which  the  action  was  brought.  Il 
is  contended,  by  the  defendant  in  error,  that  how- 
ever this  may  be,  this  court  cannot  sustain  the  writ 
of  error  in  tlie  present  case  ;  because  the  report  of 
the  judge  is  no  part  of  the  record.  To  determine 
the  question  suggested  by  this  objection,  it  becomes 
necessary  to  inquire  of  what  a  record  consists.  "A 
record,"  says  Bnlton,"  "  is  a  memorial  or  remem- 
brance, an  authentic  testimony  in  writing,  contained 
in  rolls  of  parchment,  and  preserved  in  a  court  of 
record."  But  a  more  particular  definidoa  ts  given 
by  Lord  Coke,'  who  detines  it  to  be  "  a  memorial  of 
the  proceedings  or  acts  of  a  court  of  record."  In 
modern  times,  to  avoid  the  delay  incident  to  the  pre* 
paration  of  a  special  verdict  at  the  trial,  a  practice 
has  grown  up  of  reserving  the  cause  for  the  whole 
court,  upon  a  special  cascy  which  is  prepared  by  the 
counsel,  or,  as  a  substitute  therefor,  is  made  by  the 
judge,  and  thrown  into  the  form  of  a  r^rt,  under  a 
Bpecial  agreement  of  the  parties,  that  a  nonsuit,  a 
default,  or  even  a  diilerent  verdict  may  be  entered^ 
according  to  the  decision  of  the  court ;  such  is  the 

a  C.  ST.  h  Co.  Liu.  Iir.  a.  3CQ.  b. 


OF  THE  UNITED  STATES.  309 

practice  in  the  supreme  court  of  Mas&achusetts*      isn. 
Where  is  the  substantive  difference  between  the 


^'  special  case"  and  a  rq)ori  made  under  such  un-  r. 
derstanding  and  agreement?  Error  lies  upon  a  spe*  CooWfs* 
clal  case.  The  judgment  of  the  court  below  in  the 
case  of  Hunter  v.  Martin^  was  founded  on  a  state* 
ment  of  facts,  as  settled  by  a  case  agreed.  But,  the 
report  of  the  judge,  in  the  present  case,  was  a  ne« 
cessary  proceeding  or  act  of  the  court,  upon  which 
its  decisiop  on  the  merits  was  founded.  It  ascer- 
tained all  the  facts  in  the  case ;  and  what  more  does 
a  special  case  or  verdict  ?  The  position  assumed  on 
the  other  side  narrows  the  ground  of  remedial  pro- 
cess, in  a  manner  inconsistent  with  a  liberal  applica* 
tion  of  the  constitutional  powers  of  this  court, 

Mr.  Webster^  for  the  defendant  in  error,  contended, 
that  the  points  on  which  the  plaintiff  relied  could  not 
be  raised  in  this  case.  Nothing  appears  on  the  re^ 
cord  of  the  judgment  in  Massachusetts  by  which  the 
court  can  pronounce  that  judgment  to  be  erroneous. 
The  general  rule  of  law  confines  writs  of  error  to 
patters  arising  on  the  record,  and  the  statute  ex- 
pressly provides,  that  in  cases  where  writs  of  error 
are  brought  in  this  court  to  reverse  judgments  ren- 
dered in  state  courts,  on  the  ground  that  such  judgr 
ments  were  rendered  against  the  validity,  or  on  an 
erroneous  construction  of  a  statute  of  the  United 
States,  ^^  no  other  error  shall  be  assigned  or  regard^ 
ed)  as  ^  ground  of  reversal  in  any  such  case,  than 
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such  as  appears  on  the  face  of  the  record,  and  imme- 
diately respects  the  before-mentioned  question  of 
validity  or  construction."  The  judge's  report  of  the 
evidence  is  no  part  of  the  record.  Still  less  are  ihe 
depositions  of  witnesses.  Nothing,  therefore,  ap- 
pears on  the  face  of  this  record  which,  in  any  way, 
respects  either  the  validity  or  conslruclion  of  any 
statute  of  the  United  States.  This  is,  in  elfect,  an 
attempt  to  reverse  the  judgment  of  a  court  for  error 
in  refusing  to  grant  a  new  trial.  If  a  party  be  dis- 
satisfied with  the  direction  of  a  judge  af  A^isi  fnew, 
in  matter  of  law,  there  are  two  modes,  in  either  of 
which  he  may  ordinarily  cause  such  direction  to  be 
reviewed.  Without  putting  the  question  on  the  re- 
cord, he  may  move  for  a  new  trial,  on  the  report  of 
the  judge  in  that  court  out  of  which  the  record  is- 
sues ;  or  he  may  tender  his  bill  of  exceptions,  the 
object  of  which  is  to  put  the  question  on  the  record, 
and  then  bring  bis  writ  of  error.  But  he  cannot 
pursue  both  courses.  If  he  relies  on  his  motion  for 
a  new  trial,  tlien  his  objection  does  not  appear  on 
the  record,  and,  of  course,  no  writ  of  error  lies.  If 
he  tender  his  bill  of  exceptions,  the  court  where  the 
record  is  will  not  grant  a  new  trial  on  the  ground 
stated  in  the  bill  of  exceptions,  for  the  question  \» 
then  on  the  record,  and  the  error,  if  any,  may  be 
corrected  by  writ  of  error.'  The  discussion  of  ques- 
tions of  law  on  motions  for  new  trials  is  attended 
with  the  well-known  consequence  of  giving  iip  the 
right  of  proceeding  further  with  the  cause.    Tb» 
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effect  of  this  in  England  on  the  jurisdiction  of  the  1817. 
House  of  Lords  has  not  escaped  the  notice  of  Lord 
Chancellor  Eldon/  But  this  is  for  the  considera- 
tion of  the  parties  themselves.  In  this  case  the 
plaintiff  in  error  has  made  his  election.  He  has 
chosen  to  trust  to  the  success  of  his  motion  for  a 
new  trial  in  the  court  of  Massachusetts.  If  that 
has  failed,  he  can  have  no  remedy  here  by  writ  of 
error. 

Mr.  Justice  Story  delivered  the  opinion  of  the  March  13th. 
court,  and  after  stating  the  case,  proceeded  as  fol- 
lows: 


€  2  Dow*s  Rep.  480.    Smith  el  Lords.      Bat  this   practice  had 

cL  F.  RobertsoD  et  ai.     This  was  been  altered  by  Lord  MAivsriELDt 

an  insurance  cause  appealed  from  upon  the  whole,  with  considerable 

the  court  of  session  in  Scotland  utility ;  and  now  for  the  sake  of 

to  the  House  of  Lords,  having  been  expedition,  instead  of  entering  the 

originally  brought  in  the  court  of  matter  at  length  upon  the  record 

admiralty    in  Scotland.     In  deli-  in  a  special  verdict,  special  cases 

Tering  the  judgment  of  the  house,  were  made  for  the  opinion  of  the 

affirming  the  decree  of  the  court  court ;  and  nothing  appearing  od 

below,  Lord  £i.do^i  stated,  that  the  record  but  the  general  Ter* 

<*their  Lordships  were  aware,  and  diet*  the  subject  might  have  no 

it  was  due  to  the  court  of  session  door  by  which  to  come  into  that 

%o  mark  the  fact,  that  these  cases  house.    But  in  the  court  of  ses- 

were  all  heard  there  in  such  a  sion,  as  he  understood  their  prac- 

course,  that  there  was  no  obstacle  tice,  the  cases  were  heard  in  such 

in  point  of  form  to  prevent  their  a  form,  that  the  subject  could  not 

coming    before    their    lordships,  be  prevented  from  coming  to  their 

By  the  old  mode  of  proceeding  in  lordships ;  and,  therefore,  it  was 

Westminster  Hall,  forty  years  be-  no  discredit  to  the  court  of  session 

fore  be  had  set  foot  in  it,  the  prac  that  so  many  of  their  decision* 

'  tice  was,  to  have  special  verdicts  in  these  insurance  causes  were, 

found,  and  then  the  case  might  brought  under  the  review  of  their 

eome  op  on  error  to  the  House  ef  lordships." 
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A  motion  has  been  made  to  dismiss  the  writ  of 
error,  upon  the  ground  that  there  is  nothing  appa- 
rent upon  the  record  which  btiiigs  the  case  withia 
the  appellate  jurisdiction  of  this  court,  under  the 
25th  section  of  the  judiciary  act  of  1789.  It  is  con- 
ceded, on  all  sides,  that  this  Is  entirely  correct,  un- 
less the  report  of  the  judge  who  tried  the  cause, 
tvhich  contains  a  statement  of  the  facts,  is  to  be  con- 
sidered as  a  part  of  the  record.  And  we  are  unani- 
mously of  opinion  that  it  cannot  he  so  considered; 
it  is  not  like  a  special  verdict  or  a  statement  of  facts 
agreed  of  record,  upon  which  the  court  is  to  pro- 
nounce its  judgment.  The  judgment  is  rendered 
upon  a  general  verdict,  and  the  report  is  mere  mat- 
ter inpaist  to  regulate  the  discretion  of  the  court  as 
lo  the  propriety  of  granting  relief,  or  sustaining  a 
tootion  for  a  new  trial. 

The  writ  of  error  must,  therefore,  be  dismissed. 

Mr.  Wheaton,  for  the  defendant  in  error,  moved 
for  costs. 

[Mr.  Chief  Justice  Marshall.  The  court  does 
not  give  costs  where  a  cause  is  dismissed  for  want 
ofjurisdiction.] 

Wnt  of  error  dismissed  without  coits^ 


y  CotU  will  be  allowed  apon    onpnal  defeiiduittM  fti 
the  diHDUuoD  or  a  writ  of  error,    aot  io  error.  WincfaeaterT.Jicfc- 
for  want  of  jurudictivn,  if  the    woattaU,3  Cranch,  SlSt 
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M*Cluny 
(constitutional  law.)  v. 

Silliman. 

M*Cluny  V.  Silliman. 

Tliis  court  has  Dot  jurisdiction  to  issue  a  writ  of  mauclamus  to  the  re- 
gister of  a  land-oifice  of  the  United  States,  commanding  him  to  en- 
ter the  application  of  a  parly  for  certain  tmcts  of  land,  according 
to  the  7th  section  of  the  act  of  the  10th  May,  1800,  «'  providing  for 
the  sale  of  the  lands  of  the  United  States  northwest  of  tlie  Oiiio, 
and  above  the  mouth  of  Kentucky  river  ;*'  which  mandamus  had 
been  refused  by  the  supreme  court  of  the  state  of  Ohio,  upon  a 
submission  by  the  register  to  the  jurisdiction  of  that  court,  being 
the  highest  court  of  law  or  equity  in  that  state. 

Mr.  Harper  moved  for  a  mandamus  in  this  cause,  March  i3th. 
to  the  defendant,  as  register  of  the  land-office  of  the 
United  States,  at  Zanesville,  in  the  state  of  Oliio, 
commanding  him  to  enter  the  application  of  the 
plaintiff,  for  certain  tracts  of  land  according  to  the 
provisions  of  the  9tli  section  of  the  act  of  Congress, 
of  the  10th  May,  1800,  entitled,  "An  act  proviuing 
for  the  sale  of  the  lands  of  the  United  States,  in  the 
territory  of  the  United  States,  northwest  of  the  Ohio, 
and  above  the  mouth  of  Kentucky  river."  A  rule 
to  show  cause  had  been  obtained  in  the  supreme 
court  of  the  state  of  Ohio,  (being  the  highest  court 
of  law  or  equity  of  that  state ;)  whereupon  the  de- 
fendant appeared,  and  excepted  to  the  jurisdiction 
of  the  court :  but  this  plea  was  afterwards  waived, 
and  a  case  agreed  between  the  parties,  on  which  the 
court  ordered  the  rule  to  be  discharged.  Mr.  Har- 
per now  moved  for  a  mandamus  to  issue  from  this 
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1817.  court,  upon  the  ground  that  the  case  was  within  tife 
^ff^p^  appellate  jurisdiction  of  the  court  under  the  equity 
of  the  judiciary  act  of  1789 ;  that^  although  the  court 
had  determined  that  it  had  no  ongtna/ jurisdiction  to 
issue  writs  of  mandamus  to  persons' holding  office  un- 
der the  authority  of  the  United  States,  yet  it  might 
have  an  appellate  jurisdiction  to  issue  a  mandamus  to 
such  persons,  where  it  had  been  refused  by  the  high- 
est court  of  law  or  equity  of  a  state,  in  a  case  draw- 
ing in  question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  the  United  States* 
The  motion  was  denied  by  the  court 

Motion  denied.' 

a  Id  the  liase  of  Marbury  v.  1789,  to  issue  writs  o^mandamos 

Madison,    1   Cranch,    137.,  the  to  "  persons  holding^  office  tinder 

court  deterraioed,  that  having^,  by  the    authority    of    the    United 

the  constitution,  only  an  appel-  States,*'  was  not  warranted  by 

late  jurisdiction,  (except  in  cases  the  constitution.     In  M'lntire  r. 

of  ambassadors,  &c.;)  and  it  be-  Wood,  7  Cranch,  504.,  it  was  de- 

fingr  an  essential  criterion  of  appel-  cided,  that  the  power  of  the  cir^ 

late  jurisdiction,  that  it  revises  cuit  courts  to  issue  writs  of  man* 

and  corrects  the  proceedings  in  damus,  i^  confined  by  the  judicia* 

a  cause  already  instituted,  and  ry  act  of  1789,  cx^Iusircly,  to 

does  not  create  that  cause :  That,  those  cases  in  which  it  may  be 

although  a  mandamus  may  be  di-  necessary  to  the  exercise  of  their 

rected  to  courts,  yet  to  issue  such  jurisdiction.       That     case     was 

a  writ  to  an  officer  for  the  deliFcry  brought  up  from  the  circuit  court 

of  a  paper,  was,  in  effect,  the  same  of  Ohio,  upon  a  certificate,  that 

as  to  sustain  an  original  action  the  juogcs  of  that  court  were  divi- 

for  that  paper,  and,    therefore,  ded  in  opinion  upon  the  question 

seemed  not  to  belong  to  appellate,  whether  that  court  had  the  pow- 

but  to  original  jurisdiction ;  and  er  to  issue  a  writ  of  mandamus 

that,  consequently,  the  authority  to  the  register  of  a  land-office  in 

given  to   this  court   by  the  13th  Ohio,  commanding  him  to  issue  a 

ll^tion  of  the  judiciary  act  of  final  certificate  of  purchase,  to  tht 


(prize.) 

The  London  Packet.     Merino^  Claimant. 


(jt  is  the  practice  of  this  court,  in  prize  causes,  to  hear  the  cause*  la 
the  first  instance,  upon  the  ovideoce  tranfimitted  from  the  ci^oit 
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plaintiff,  of  certain  land^  in  that  provision    the     Icg^islaturc    has 

state  ?    In  deliTcring  the  opinion  thought  sufficient,  at  present,  for 

of  the  court,  Mr.  Justice  John-  all  the  political  purposes  intended         The 

SON  stated  that,  "  Had  the  11th  to  he  answered  by  the  clause  of      ^''j^^^ 

section  of  the  judiciary  act  cover-  the  constitution  wliich  relates  to 

ed  the  whole  ground  of  the  consti-  ttiis  subject."    The  power  of  the 

tution,  there  would  be  much  rea-  supreme  court  to  issue  writs  of 

flon  for  exercising  this  power  in  mandamus  to  the  other  courts  of 

many  cases,  wherein  some  minis-  the  United  States,  has  been  fre- 

terial  act  is  necessary  to  the  com-  quently  exercised.     The  United 

pletion  of  an  individual  right,  ari-  States  v.  Peters,  5  Crunch,  115. 

aing  under  the  laws  of  the  United  Livingston     v.     Dorgenois,     7 

States,  and  the  Mth  section  of  the  Crancfi,  517.    But  in  the  case  of 

same  act  would  sanction  the  issu-  Hunter  v.  Martin's    lessee,  ante^ 

ing  of  the.writ  for  such  a  purpose,  vol.  I,  p.  304.,  the  court,  in  pro* 

But,  although  the  judicial  power  nouncing  its  opinion  upon  its  ap- 

of  the  United  States  extends  to  pellate    jurisdiction    in     causes 

eases  arising  under  the  laws  of  brought  from  the  highest  court  of 

the  United  States,  the  legislature  law  or  equity  of  a  state,  deemed 

has  not  thought  proper  to  delegate  it  unnecessary  to  give  any  opinion 

the  exercise  of  that  power  to  its  on  the    question,    whether    tliis 

circuit  courts,  except  in  certain  court  has  aathority  to  enforce  ita 

specified  cases.     When  questions  own  judgments  on  appeal,  by  is- 

arise  under  those  laws  in  the  state  suing  a  writ  of  mandamus  to  the 

courts,  and  the  party  who  claims  state  court,  as  the  question  was 

a  right  or  privilege  under  them  is  not  thought  necessarily  involved 

unsuccessful,  an  appeal  is  given  in  the  decision  of  that  cause.    Iff. 

to  the  supreme  court^  and  this  36!^, 
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1817.  court,  and  to  decide  upon  that  eridence  whether  it  ia  piivper  to  ai- 

V^^v"^^  low  farther  proof. 

The  London  Affidavits  to  be  used  as  farther  proof  in  causes  of  admiraltj  and  mari- 

racKet.  ^^^^  jurisdiction  in  this  court  must  be  taken  by  a  commissioD. 

March  5th.  In  the  argument  of  this  cause,  Mr.  Winder^  for 
the  claimant,  stated,  that  there  was  an  affidavit  an- 
nexed to  the  record,  which  was  taken  under  the  order 
for  farther  proof,  in  the  court  below,  but  which,  not 
arriving  until  after  the  decree  of  condemnation  was 
pronounced,  was  ordered  by  the  circuit  court,  to  be 
transmitted,  de  bene  essc^  for  the  consideration  of  this 
court  He  farther  stated,  that  he  had  additional 
proofs,  taken  since  that  time,  to  be  used  in  this 
court ;  and  he  asked  whether  he  should  now  be  per- 
mitted to  read  these  proofs,  in  order  to  show  what 
was  tlie  nature  of  the  evidence  which  existed,  to 
clear  away  any  former  doubts  in  the  cause. 

[Mr.  Chief  Justice  Marshall.  The  court  is  of 
opinion  that  the  affidavit  transmitted  from  the  circuit 
court  may  be  now  read.  But  as  to  the  new  proof 
now  offered  by  the  claimant,  it  is  the  practice  of  this 
court  to  hear  the  cause  in  the  first  instance,  upon 
the  evidence  transmitted  from  the  circuit  court,  and 
to  decide  upon  that  evidence  whether  it  is  proper  to 
allow  farther  proof.  The  new  proof  cannot,  there- 
fore, be  now  read ;  but,  as  the  opposite  party  wishes 
it,  the  counsel  may  state  the  nature  of  the  proof, 
though  not  the  contents  thereof  in  detail.     If  the 
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case   shall    ultimately  appear  entitled    to  farther      1817. 
proof,  an  order  will  be  made  for  that  purpose.]         •  ^^'^^J^^ 

T. 

Roberts^ 

Farther  proof  was  ordered  in  the  cause.  March  lotb. 

Mr.  D.  B.  Ogden^  for  the  claimant,  offered  to  read  March  i3ih. 
affida?its,  as  farther  proof,  which  had  not  been  taken 
under  a  commission.  But  they  were  rejected  by 
the  court ;  the  cause  was  continued  to  the  next  term; 
and  the  farther  proof  ordered  to  be  taken  under  a 
commission,  according  to  the  rule  of  court  of  the 
present  term. 

Cause  continued."* 

a  Vide  Affzndix,  Note  I. 


(chancery.) 

Lenox  et  oL  v.  Roberts. 


Where  all  the  property  of  ihe  late  bank  of  the  United  States  had  been 
assigpied  by  a  general  assigrnment  in  trust  to  assi^ees,  for  the  pur* 
pose  of  liquidating  its  afTairs^  Qmoiv,  Whether  any  action  a1  law 
conld  be  maintained  by  the  assignees,  on  certain  promissory  notes^ 
endorsed  to,  and  the  property  of  the  bank,  which  had  not  been  spe- 
cially assigrned  nor  endorsed  to  the  assignees  ? 

Howerer  this  may  be,  it  is  clear  that  a  suit  in  equity  might  be  main- 
tained by  the  assignees  against  the  parties  to  the  notes. 

A  demand  of  payment  of  a  promissory  note  must  be  made  of  the  ma- 
ker, on  the  last  day  of  grace ;  and  where  th^  endorser  resides  in  a 
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1 81 7«  jdifferent  place,  notice  of  the  default  of  the  maker  should  be  pat  inlo 

the  po6t-offioe  early  enough  to  be  sent  by  the  mail  of  the  succeed* 
tng^day. 

Tffls  was  a  suit  in  chancery,  brought  by  the  ap- 
pellants against  the  respondent,  in  the  circuit  court 
of  the  District  of  Columbia,  for  the  county  of  Alex- 
andria ;  the  complainants,  in  their  bill,  stated  that 
the  president,  directors,  and  company  of  the  Bank 
of  the  United  States,  by  their  deed,  assigned  to  Tho- 
mas Willing,  John  Perot,  and  James  S.  Cox,  their 
executors,  administrators,  and  assigns,  all  and  sin- 
gular the  mortgages,  judgments,  suits,  bonds,  bills, 
notes,  debts,  securities,  contracts,  goods,  chattels, 
money,  and  effects,  whatsoever,  due  or  belonging  to 
the  bank ;  together  with  all  the  ways,  means,  and 
remedies,  for  the  recovery  of  the  same,  upon  the 
special  trust  in  the  deed  expressed.  That  Thomas 
Willing,  John  Perot,  and  James  S.  Cox,  afterwards 
assigned  to  the  complainants,  all  and  singular  the 
debts  included  in  the  deed  to  them.  The  bill  far- 
ther stated,  that  one  Elisha  Janney,madc  and  deliver- 
ed to  the  defendant  five  promissory  notes,  dated  and 
payable  at  Washington,  and  for  tlie  following  sums, 
to  wit:  one  note  for  1,000  dollars,  payable  in  sixty 
days  from  the  22d  February,  1809,  &c.;  amounting 
in  the  whole,  to  4,020  dollars.  That  the  defendant 
discounted  the  said  notes  in  the  Branch  Bank  of  the 
United  States,  at  Washington,  about  the  times  they 
bear  date,  and  endorsed  the  same  at  Washincrton. 
That  Janney  did  not  pay  the  notes  when  they  be- 
came due,  and  that  he  was  insolvent  when  the  notea 
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became  due.  That  the  notes  beins  made  and  d&ted  1817. 
in  the  county  of  Washington  were  subject  to  the 
laws  prevaih'ng  in  Washington  county,  and  the  de- 
fendant bound  to  pay,  on  the  failure  of  Janney  to 
pay.  The  complainants  claimed  these  debts  as 
proprietors  thereof;  and  called  on  the  defendant  spe^ 
dally  to  state  whether  Janney  was  not  insolvent 
when  the  notes  became  due ;  whether  the  said  notes 
were  not  duly  protested  for  non-payment,  and  the 
defendant  in  due  time  notified  thereof,  and  did  not 
attempt  to  secure  himself  by  some  lien  on  Janney^s 
property.  The  bill  concluded  by  praying  a  decree 
against  the  defendant,  for  the  amount  of  said  notes. 

The  defendant,  in  his  answer,  did  not  admit  that 
the  complainants  were  duly  authorized  to  recover 
and  receive  the  debts  due  to  the  bank;  but  he  ad- 
mitted that  the  notes  were  by  him  endorsed  in  blank, 
and  delivered  to  Janney,  but  contended  that  they 
were  not  obtained  to  be  discounted  in  the  bank  of 
the  United  States,  nor  were  discounted  for'the  bene- 
fit of  the  defendant,  but  for  the  use  and  benefit  of 
Elisha  Janney,  who  received  the  money  from  the 
Bank.  And  that  it  was  well  known  to  the  president 
and  directors  of  the  bank,  that  the  said  notes  were 
endorsed  by  the  defendant  for  the  accommodation 
of  the  saicl  Elisha  Janney,  without  any  value  being 
received  by  the  defendant.  The  defendant's  answer 
farther  alleged,  that  due  and  legal  notice  was  not 
given  him  of  the  non-payment  of  the  notes  $ 
that  no  demand  of  payment  of  the  notes  was  made 
of  Elisha  Janney,  by  the  Bank ;  that  the  notes  were 
all  dated  at  Alexandria ;  that  Elisha  Janney,  on  the 
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1817.  29tk  of  May,  conveyed  all  his  property  to  Richard 
M.  Scott,  in  trust  for  the  payment  of  his  debts,  in- 
eluding  the  debt  to  the  bank. 

There  was  some  contrariety  of  evidence  as  to  the 
time  when  payment  of  the  notes  was  demanded  of 
the  maker,  and  the  time  when  notice  to  the  defend- 
ant as  endorser,  who  resided  in  Alexandria,  was  put 
into  the  post-office  at  Washington. 

The  bill  was  dismissed  by  the  court  below,  on 
which  the  cause  was  brought  by  appeal  to  this 
court. 

Bfaroh  i3Ui.      The  caUse  was  argued  by  Mr.  Stoarm^  for  the  ap 
pellants,  and  by  Mr.  Lee^  for  the  respondent. 

March  15th.       Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court. 

The  court  will  not  give  any  opinion  whether  any 
action  can  be  maintained  at  law  upon  any  of  the 
promissory  notes  in  the  record,  by  an  assignee  who 
does  not  claim  the  same  by  an  endorsement  upon  the 
notes.  For,  in  this  case,  there  is  no  specific  assign* 
ment  of  these  notes ;  the  only  assignment  is  a  gene- 
ral assignment,  in  trust,  of  all  the  property  of  the 
late  bank  of  the  United  States,  and,  as  the  act  of 
incorporation  had  expired,  no  action  could  be  main- 
tained at  law  by  the  bank  itself.  Under  these  cir- 
cumstances, the  court  is  clearly  of  opinion  that  a 
suit  may  be  maintained  in  equity  against  the  other 
parties  to  the  notes.  Another  question  arises  in  the 
cause,  whether  the  endorsers  have  had  due  notice  of 
the  non-payment  by  the  makers.     As  there  is  some 
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contrariety  of  evidence  in  the  record,  the  court  will       1817. 
only  lay  down  the  rule.     And  it  is  the  opinion  of  the    ^•^^^^^^ 
court,  that  a  demand  of  payment  should  be  made         v. 
upon  the  last  day  of  grace,  and  notice  of  the  de- 
fault of  the  maker  be  put  into  the  post-office  early 
enough  to  be  sent  by  tlie  mail  of  the  succeeding 
day. 

Decree  reversed. 


Lewis. 


(constitutional  law.) 

GoLsoN  et  al  v.  Lewis. 

The  junsdiction  of  the  circuit  coarto  of  the  United  States  extends  to  a  - 
case  between  citizens  of  Kentucky,  claiming  lands  exceeding  the 
yalue  of  five  hundred  dollars,  under  different  grants,  the  one  issued  by 
the  state  of  Kentucky,  and  the  other  by  the  state  of  Virginia,  but 
upon  warrants  issued  by  Virginia,  and  locations  founded  thereon  prior 
to  the  separation  of  Kentucky  from  Virginia.  It  is  the  grant  which 
passes  the  legal  title  to  the  land ;  and  if  the  controversy  is  founded 
upon  the  conflicting  grants  of  different  states,  the  judicial  power  of 
the  courts  of  the  United  States  extends  to  the  case,  whatever  may 
have  been  the  egmtable  title  of  the  parties  prior  to  the  g^^nt, 

•     •   • 

The  opinion  of  the  court  in  this  cause  was  deli-  March  i4th, 
vered  by  Mr.  Justice  Washington. 

This  suit  in  equity  was  removed  into  the  circuit 
court  of  Kentucky,  upon  the  petition  of  the  defend* 
ant,  filed  in  the  state  court ;  and,  upon  a  motion 
inade  in  the  circuit  court  to  dismiss  the  suit  from 

Vol.  n.  3  B 
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1817.  that  jurisdiction,  the  judges  of  tha\  court  were  op- 
posed ID  opinion,  and  caused  the  following  facts  to 
be  stated,  to  enable  this  court  to  decide  the  question. 
Those  facts  are,  that  the  value  of  the  land  in  contro- 
versy exceeds  500  dollars ;  that  the  complainants 
are  citizens  of  Virginia ;  and  that  the  grant,  under 
which  they  claim  title,  is  derived  from  the  state  of 
Kentucky,  by  virtue  of  warrants  issued  from  the 
land-office  of  Virginia,  and  locations  upon  the  war- 
rants before  the  separation  of  Kentucky  from  Virgi- 
nia :  that  the  defendant's  grant  is  from  the  state  of 
Virginia,  by  virtue  of  a  warrant  issued  from  the  land- 
office,  and  a  location  made  thereon,  before  the  sepa- 
ration of  Kentucky. 

The  question  referred  to  this  court  is,  whether 
the  circuit  court  for  the  district  of  Kentucky  can 
take  jurisdiction  of  the  cause,  because  the  grants 
for  the  land  in  controversy,  lying  in  Kentucky,  were 
issued,  the  one  by  the  state  of  Virginia,  and  the 
other  by  the  state  of  Kentucky,  when  both  grants 
purport  to  be  founded  upon  warrants  and  locations 
knade  under  the  authority  of  the  laws  of  Virginia. 

It  is  the  opinion  of  this  court,  that  the  question 
^hich  is  referred  to  us,  by  the  circuit  court  of  Ken- 
tucky, is  settled  by  the  decision  of  this  court,  in  the 
case  of  the  town  of  Pawlct  v.  Clark  and  others,  [9 
Cranch,  292.] 

The  only  difference  between  the  two  cases  is, 
that  in  the  case  referred  to,  both  parties  claimed  im- 
hjcdiately  under  grants,  the  one  from  the  state  of 
Vermont,  and  the  other  fi-om  the  state  of  New- 
Hampshire,  before  the  separation,  which  grants  were 
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the  inception  of  title;  and  that,  in  this  case,  both  isir. 
parties  claim  under  grants,  the  one  issued  by  the 
state  of  Kentucky,  and  the  other  by  the  state  of  Vir- 
ginia, but  upon  warrants  issued  by  Virginia,  and  loca- 
tions founded  thereon,  prior  to  the  separation  of  Ken- 
tucky from  Virginia.  But  where  the  controversy 
arises  upon  claims  founded  upon  grants  from  differ- 
ent states,  as  the  present  case  is  understood  to  be, 
the  principle  decided  in  the  case  which  has  been 
cited  precisely  governs  this.  The  decision  in  that 
case  is  founded  on  the  words  of  the  constitution  of 
the  United  States,  which  extends  the  judicial  power 
of  the  United  States  to  controversies  between  citi- 
zens of  the  same  state,  claiming  lands  under  grants 
of  different  states.  It  is  the  grant  which  passes  the 
legal  title  to  the  land,  and  if  the  controversy  is  found- 
ed upon  the  conflicting  grants  of  different  states,  the 
judicial  power  of  the  courts  of  the  United  States  ex- 
tends  to  the  case  whatever  may  have  been  the  equi- 
table title  of  the  parties  prior  to  the  grant. 

Certificate  accordinglji 
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1817.- 

j^  (CHAirCERT.) 

Maciae  lAs. 
Compaoy. 

Leeds  v.  The  Marine  Insurance  Company  of 

Alexandria. 

The  answer  of  one  defendant  to  a  bill  in  chancery  cannot  be  used  ai 
evidence  against  his  co-defendant ;  and  the  answer  of  an  agent  i» 
not  evidence  against  his  principal,  nor  are  his  admisBions  inpaiiy 
unless  where  they  are  a  part  of  the  ret  gestti. 

Where  a  cause  is  set  (V)wn  for  hearing  on  the  bill»  answer,  and  ex« 
hibits,  without  other  pleadings,  the  whole  of  the  answer  must  ba 
considered  as  true. 

March  14th.      This  cause  was  argued  bj  Mr.  Swantiy  for  the  ap- 
pellants, and  bj  Mr.  Lee  for  the  respondents. 

March  15th.       The  opinion  of  the  court  was  delivered  bj  Mr.» 
Justice  Washington. 

This  is  a  bill  filed  on  the  equity  side  of  the  circuit 
court  of  the  district  of  Columbia,  for  the  countj  of 
Alexandria,  by  the  Marine  Insurance  Company  of 
Alexandria  against  Jcdediah  Leeds,  praying  for  an 
injunction  to  a  judgment  obtained  at  law  in  that 
court  against  the  said  company  by  William  Hodgson^ 
for  the  use  of  George  F,  Straas  and  the  said  Jede- 
diah  Leeds.  The  judgment  was  obtained  by  Hodg- 
son on  a  policy  of  insurance,  dated  the  30th  of  Sep- 
tember, 1799,  eflected  by  him  with  the  said  compa- 
ny on  the  brig  Hope,  in  his  own  name,  for  George 
F.  Straas  and  others,  of  Richmond. 

The  bill  states  that,  in  the  year  1810,  the  above 
judgment  was  obtained  for  the  use  and  benefit  of 
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George  F.  Straas,  and  the  respondent  Jedediah  1817. 
Leeds.  That,  previous  to  the  said  insurance,  the 
said  George  F.  Straas,  and  Jedediah  Leeds,  being 
owners  of  a  vessel  called  the  Sophia,  did,  through 
the  agency  of  the  said  William  Hodgson,  effect  an 
insurance  on  the  said  vessel,  the  Sophia ;  for  the  pre- 
mium on  which,  amounting  to  2,754  dollars,  Hodgson 
gave  his  own  note.  That  Straas  paid  929  dollars 
in  part  of  the  premium  note ;  and  claiming  a  return 
of  premium  to  the  amount  of  the  residue  of  the  said 
note,  he  obtained  an  injunction  in  the  court  of  chan- 
cery of  Virginia,  which  was  finally  dissolved. 

The  ground  on  which  that  injunction  is  prayed^ 
is,  that  the  balance  of  the  premium  due  upon  the  in- 
surance of  the  Sophia  ought  to  be  offset,  so  far  as 
it  goes,  against  the  judgment  at  law  upon  the  policy 
of  the  Hope. 

The  answer  of  Leeds  denies  that  he  had  any  in- 
terest in  the  Sophia  at  the  time  the  insurance  men- 
tioned in  the  bill  was  efiected,  or  that  he  was  in  any 
manner  concerned  in  that  insurance.  He  states  that 
within  a  few  months  after  the  insurance  on  the  Hope 
was  effected,  and  long  before  the  judgment  in  law 
was  obtained,  he  had  acquired  by  purchase  from 
Straas  and  a  Mr.  Trouin,  the  other  owner  of  the 
Hope,  all  their  interest  in  that  vessel,  and  in  the 
policy  of  insurance  which  had  been  effected  upon 
her.  He^  therefore,  denies  the  allegation  in  the  bilU 
that  the  judgment  upon  that  policy  was  obtained  for 
the  use  of  Straas,  or  for  that  of  any  other  person  thaa 
himself.    The  answer  refers  to  his  agreements  witb 
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IBI 7.  ^  other  owners,  which  are  annexed  to  the  answer  as 
parts  thereof. 

William  Hodgson,  who  was  made  a  defendant  to 
this  bill^  states,  In  his  answer,  that  he  received  an 
order,  in  Noyember,  1799,  to  e£fect  an  insurance  oik 
the  Sophia  and  her  cargo,  for  account  of  Straai 
and  Leeds ;  in  conformity  with  which  order  be  effect- 
ed the  said  insurance  with  the  complmnants,  add  gave 
his  own  note  for  the  premium.  He  adds,  that  he 
always  understood  from  Leeds  that  he  was  interest- 
ed with  Straas  in  the  said  insurance. 

A  general  replication  was  filed ;  but  whether  to 
both  the  answers,  or  to  the  answer  of  Hodgson 
alone,  is  not  clear ;  and  a  dedimus  was  awarded  to 
take  depositions.  No  depositions,  howerer,  Weni 
taken ;  and  the  record  states  that  the  cause  was  set 
down  for  hearing  on  the  bill,  answer,  and  exhibits, 
and  was  heard  on  those  proceedings.  The  exhibits 
relied  upon  by  the  defendant  below  to  prove  his  pur- 
chases from  the  other  owners  of  the  Hope  of  their  in- 
terest in  that  vessel,  and  in  the  insurance  effected  on 
her,  were  rejected  by  the  circuit  court.  That  court 
decreed  a  perpetual  injunction  as  to  the  sum  claimed 
by  the  complainants ;  from  which  decree  an  appeal 
was  prayed,  and  allowed,  to  this  court 

The  facts  relied  upon  by  the  appellant,  to  induce 
a  reversal  of  this  decree,  are,  1.  That  the  interest 
of  Straas  in  the  insurance  of  the  Hope  was  trans- 
ferred to  him,  the  appellant,  for  a  full  consideration, 
soon  after  the  insurance  was  effected,  and  before  the 
judgment  at  law  was  obtained.  2.  That  the  appel- 
lant had  no  interest  in  the  Sophia  at  the  time  when 
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the  insurance  was  effected  upon  her,  the'premiup^ 
on  which  is  claimed  in  this  case  as  an  offset  against  ^"^^^ 
the  above  judgment;  and  that  the  insurance  of  the        .▼• 
Sophia  was  not  made  for  the  account,  or  by  the  or-    Comeany* 
43ers,  of  the  appellant. 

The  fact  last  mentioned  must  be  considered  as 
fully  established,  because  the  answer,  in  which  it  is 
asserted,  is  responsive  to  a  direct  allegation  contaii)r 
ed  in  the  bill,  and  is  not  contradicted  by  any  evi- 
dence in  the  cause. 

The  answer  of  Hodgson  to  this  bill  is  not  evi- 
dence against  the  appellant.  The  general  ridp 
which  prevails  in  chapcery  is  that  the  answer  of  on^ 
defendant  cannot  be  !|sed  as  evidence  against  hijst 
co^iefendant ;  and  it  is  the  opinion  of  the  cofirt  thi^t 
this  case  does  not  furnish  an  exception  to  that  ruL^. 
The  answer  of  an  agent  is  not  evidence  ag^st  infi 
principal,  nor  are  his  adq^issiops  in  poif ,  iiploss  whei^ 
they  are  a  part  of  the  res  ge$ta. 

As  to  the  other  fact  upon  which  the  f^ppeJIimt 
relies,  there  is  more  difficulty.  The  bill  states  thc^t 
the  judgment  was  recovered  for  the  benefit  of  Straas 
and  Leeds.  This  is  denied  in  the  answer,  and 
thus  far  we  may  consider  that  fact  as  established  in 
favour  of  the  appellant.  The  answer  goes  farther, 
and  alleges  that  the  recovery  was  for  the  sole  bene- 
fit of  the  respondent.  But  this  allegation  is  not  pro- 
ved, and  there  is  no  charge  in  the  bill  in  relation  to 
that  fact  which  the  answer  contradicts. 

After  all,  it  is  very  difficult  to  understand,  from  this 
record,  by  what  rules  this  cause  was  tried  and 
decided  in  the  circuit  court.     It  is  stated  in  the  ret- 
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1817.  cord,  that  the  cause  was  set  down  for  hearing  on  th% 
bill,  answer,  and  exhibits.  Now,  if  this  was  the  real 
state  of  the  cause,  there  can  be  no  doubt  but  that 
em^j!'  the  whole  of  the  answer  must  be  considered  as  true. 
But  it  appears  on  another  part  of  the*  record  that  a 
general  replication  was  filed,  and  that  a  commission 
was  allowed  for  taking  depositions.  These  entries 
are  totally  inconsistent  with  each  other,  unless  the 
latter  entry  should  have  been  made  in  reference  to 
Hodgson^s  answer,  which  it  immediately  follows. 

Whether  setting  down  the  cause  for  hearing  on 
the  bill  and  answer  amounted  to  a  waiver  of  the  re- 
plication, in  case  it  was  put  in  by  both  defendants, 
need  not  be  decided  in  this  case,  because  it  is  the 
opinion  of  this  court  that  the  record  exhibits  the  pro- 
ceedings in  a  shape  so  irregular  and  equivocal,  that 
BO  final  decree  can  be  made  which  may  not  be  pro- 
ductive of  injustice  to  one  or  the  other  of  the  parties. 

The  decree  of  the  circuit  court,  therefore,  must 
be  reversed,  and  the  cause  remanded  with  direc- 
tions to  that  court  to  allow  the  parties  to  amend 
the  pleadings. 

Decree  reversed. 
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An  aption  of*  d^l  will  lie  by  the  payee  or  endorsee  of  a  bill  of  ex'^ 
change,  against  the  acceptor,  where  it  is  expressed  to  be  for  value 
received. 

Debt  will  lie  by  the  payee  of  a  note  against  a  niaker»  where  the  note 
is  expressed  ito  be  for  valde  received. 

Error  to  the  circuit  court  for  the  district  of  Co- 
lumbia. 

This  cause  was  argued  by  Mr.  Jones,  for  the  plain-  March  I4th. 
tiffs  in  error,  and  by  Mr.   Taylor,  for  the  defendant 
in  error. 


Mr.  Justice  Story  delivered  the  opinion  of  the  March  i5th: 
court 

This  is  an  action  of  debt  brought  against  the  de-* 
fendant  in  error,  as  acceptor  of  a  bill  of  exchange  by 
the  plaintiffs  in  error  as  endorsees.  The  declaration 
alleges  that  the  bill  was  drawn,  accepted,  and  en- 
dorsed, for  value  received.  The  only  question  is, 
whether  debt  lies  in  such  a  case. 

The  general  principle  has  been  very  correctly 
stated  by  Lord  Chief  Baron  Comyn,  that  debt  lies 
upon  every  express  contract  to  pay  a  sum  certain ; 
and  he  adds,  also,  that  it  lies  though  there  be  only 
an  implied  contract.  (Com.  Dig.  Debt,  a.  8.  a.  9.)  . 
But  it  has  been  supposed  that  this  principle  does  not 
apply  to  an  action  on  a  bill  of  exchange,  even  where 
the  suit  is  brought  by  the  payee  against  the  acceptor, 
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1817.  and  a  fortiori  not,  where  it  is  brouglit  by  the  endor- 
*"*'*^'''^^  see.  It  is  admitted  that  in  Hardres,  4B5.,  the  court 
».  held  that  debt  docs  not  He  by  the  payee  of  a  bill  of 
exchange  against  the  acceptor.  The  reasons  given 
for  this  ojjinion  were,  first,  that  there  is  no  privity  of 
contract  between  the  parties ;  and,  secondly,  that  an 
acceptance  is  only  in  the  nature  of  a  collateral  pro* 
mise  or  engagement  to  pay  the  debt  of  anotbert 
which  does  not  create  a  duty.  It  is  very  difficult  to 
perceive  how  it  can  be  correctly  aflirnied  that  there 
is  no  privity  of  contract  between  the  payee  and  ac- 
ceptor. There  is,  in  the  very  nature  of  the  engage- 
ment, a  direct  and  immediate  contract  between  them. 
The  consideration  may  not  always,  although  it  fre- 
quently does,  arise  between  them;  but  privity  of 
contract  may  exist  if  there  be  an  express  contract, 
although  the  consideration  of  the  contract  ortginaled 
aliunde.  Besides,  if  one  person  deliver  money  ts 
another  for  the  use  of  a  third  person,  it  has  bees 
settled  that  such  a  privity  exists  that  the  latter  may 
maintain  an  action  of  debt  against  the  bailee.  (Har- 
ris T.  De  Bervoir,  Cro.  Jac.  687.)  And  it  is  clear 
that  an  acceptance  is  evidence  of  money  had  and  re- 
ceived by  the  acceptor  for  the  use  of  the  holden 
(Tatlock  V.  Harris,  3  T.  R.  174.  Vere  v.  Lewis. 
3  T.  R.\  B'2.)  It  is  also  evidence  of  money  paid 
by  the  bolder  to  the  use  of  the  acceptor.  (Ibid*  and 
Bailey  on  BiUs^  164.,  3d  edition.)  A  privity  of  con- 
tract, and  a  duty  to  pay,  would  seem,  Jn  auch  case, 
to  be  completely  established;  and  wbererer  the 
common  law  raises  a  duty,  debt  lies.  The  other 
reason  would  wem  not  better  fotmded.    An  accept- 
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ance  Is  not  a  collateral  engagement  to  pay  the  debt  1817. 
of  another :  it  is  an  absolute  engagement  to  pay  the  ^"^^^^^ 
money  to  the  holder  of  the  bill ;  and  the  engage-  ^  v^ 
ments  of  all  the  other  parties  are  merely  collateral. 
Prima  fade^  every  acceptance  affords  a  presumption 
of  funds  of  the  drawer  in  the  hands  of  the  acceptor ; 
and  is,  of  itself,  an  express  appropriation  of  those 
funds  for  the  use  of  the  holder.  The  case  may,  in* 
deed,  be  otherwise ;  and  then  the  acceptor,  in  fact, 
pays  the  debt  of  the  drawer;  but  as  between  himself 
and  the  payee  it  is  not  a  collateral,  but  an  original 
and  direct  undertaking.  The  payee  accepts  the  ac- 
ceptor as  his  debtor,  and  he  cannot  resort  to  the 
drawer  but  upon  a  failure  of  due  payment  of  the  bill. 
The  engagement  of  the  drawer,  therefore,  may  more 
properly  be  termed  collateral.  Yet  it  has  been 
held,  that  debt  will  lie  in  favour  of  a  payee  against 
the  drawer  in  case  of  non-payment  by  the  acceptor. 
(Hard^s  case,  Salh.  23.  Hodges  v.  Steward,  Skinn. 
346. ;  and  see  Bishop  v.  Young,  2  Bos.  Sr  Pull.  78.) 

The  reasons,  then,  assigned  for  the  decision  in  Har^ 
dres  are  not  satisfactory ;  and  it  deserves  considera- 
tion  that  it  was  made  at  a  time  when  the  principles 
respecting  mercantile  contracts  were  not  generally 
understood. 

The  old  doctrine  upon  this  subject  has  been  very 
considerably  shaken  in  modern  times.  An  indebiia-- 
ttts  assumpsit  will  now  lie  in  favour  of  the  payee 
against  the  acceptor;  and  it  is  generally  true  that 
where  such  an  action  lies,  debt  will  lie.  And  a 
still  stronger  case  is,  that  an  acceptance  is  good  evi- 
dence on   a  count    upon  an  insimul  computassent^ 
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1817.       (Israel  v.  Douglas,  1  II  Bl  239.,)  which  can  bnlj 
be  upon  the  footing  of  a  privily  of  contract 

But  the  most  important  case  is  that  of  Bishop  v. 
Young,  2  Bos.  Sc  Pull.  78.  It  was  there  held,  in 
opposition  to  what  was  supposed  to  have  been  the 
doctrine  of  former  cases,  that  debt  would  lie  by  the 
payee  of  a  note  against  the  maker,  where  the  note 
was  rxpressed  to  be  for  value  received.  That  de- 
cision was  iriven  with  measured  caution,  and  the 
court  expressly  declined  to  give  any  opinion  upon 
any  but  the  case  in  judgment  The  case  in  Hardres 
was  there  discussed,  and  although  its  reasoning  was 
not  impugned,  an  authoritative  weight  was  not  at- 
teiqpted  to  be  given  to  it.  In  general,  the  legal 
predicament  of  the  maker  of  a  note  Is  like  that 
of  the  acceptor  of  a  bill.  Each  is  liable  to  the 
payee  for  the  payment  of  the  note  or  bill  in  the  first 
instance;  and  after  endorsement,  each  incurs  the 
same  liabilities.  And  if  an  action  of  debt  will  lie 
in  favour  of  the  payee  of  a  note  against  the  maker, 
it  is  not  easy  to  perceive  any  sound  principle  upon 
which  it  ought  to  be  denied  against  an  acceptor  of 
a  bill.  The  acceptance  of  a  bill  is  just  as  much  an 
admission  of  a  debt  between  the  immediate  parties 
as  the  drawinff  of  a  note. 

The  case  has  been  thus  far  considered  as  if  the  ac- 
tion were  brought  by  the  payee  against  the  acceptor. 
And  this  certainly  presents  the  strongest  view  in 
favour  of  the  argument  But  in  point  of  law  every 
spbsequent  holder,  in  respect  to  the  acceptor  of  a 
bill,  and  the  maker  of  a  note,  stands  in  the  same 
predicament  as  the  payee.     An  acceptance  is  fi& 
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much  evidence  of  money  had  and  received  hj  the      18 17. 
acceptor  to  the  use  of  such  holder,  and  of  money 
paid  by  such  holder  for  the  use  of  the  acceptor,  as 
if  he  were  the  payee.  (3  T.  R.  172.     Id.   184. 
Grant  v.  Vaughan,  3  Burr.  1515.) 

Upon  the  whole,  we  do  not  think  that  the  autho- 
rity in  Hardres  can  be  sustained  upon  principle ; 
and  we  9ee  no  inconvenience  in  adopting  a  rule  more 
consonant  to  the  just  rights  of  the  parties  as  re- 
cognised in  modem  times.  In  so  doing,  we  apply 
the  well-settled  doctrine  that  debt  lies  in  every  case 
^ivhere  the  common  law  creates  a  duty  for  the  pay- 
ment of  money,  and  in  every  case  where  there  is  an 
express  contract  for  the  payment  of  money.  We  are, 
therefore,  of  opinion,  that  debt  lies  upon  a  bill  of  ex- 
change by  an  endorsee  of  the  bill  against  the  accep- 
tor, when  it  is  expressed  to  be  for  value  received. 
The  case  at  bar  is  somewhat  stronger ;  for  the  decla- 
ration expressly  avers  that  the  bill  was  drawn,  en- 
dorsed, and  accepted  for  value  received,  and  the  de- 
murrer admits  the  truth  of  the  averment. 

This  opinion  must  be  certified  to  the  circuit  court 
of  the  district  of  Columbia. 

From  the  view  which  has  been  taken  of  the  case  it 
is  unnecessary  to  consider  whether  the  statute  of  Vir« 
ginia  applies  to  it  or  not 

Certificate  accordingly. 
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(CBIHCSBT.} 

Tbe  Union  Bank  of  Georgetown  ▼•  Laieii. 

Bj  the  act  of  inoorporatiaii  of  tlie  Unioo  Bank  of  Geoiyelmru,  oh.  86; 
aec.  11.  the  shares  of  anj  indmdaal  stockholder  are  traosierrable 
odIj  on  the  books  of  the  bank,  according  to  the  ndei  (conformably 
to  law)  established  bj  the  president  and  directors;  and  all  debts 
dne  and  payable  to  the  bank,  hj  a  stockholder,  most  be  satisfied  be- 
fore the  transfer  ehaU  be  made,  unless  the  president  and  directors 
shoold  direct  to  the  contrary.  Held,  that  no  person  oonld  acqoire 
m  legal  title  to  any  shares,  except  under  a  regntar  transfer,  accords 
ing  to  the  ndes  of  the  bank ;  and  if  any  person  takes  an  eqnitabia 
assignment,  it  most  he  subject  to  the  rights  of  the  bank«  under  the 
act  of  incorporation,  of  which  he  is  bound  t6  take  notice. 

A  creditor  may  lawfully  take  and  hold  several  securities  for  the  same 
debt,  and  cannot  be  compelled  to  yield  up  either  until  the  debt  is 
paid ;  therefore,  the  bank  has  a  right  to  take  security  from  one  of 
the  parties  to  a  bill  or  note  discounted  by  it,  and  also  to  hold  tho 
ihsies  of  another  party  as  security  for  the  same. 

Appeal  from  the  circuit  court  for  the  district  ot 
Columbia. 

James  Smith,  on  the  19th  of  March,  1811,  dreir 
a  bill  at  sixty  days  sight,  on  James  Patton,  in  favor 
c^  Andrew  Smith,  for  1,800  dollars.  This  bill  was 
accepted  by  Patton,  and  was  discounted  in  the  Union 
Bank  of  Georgetown,  at  the  instance  of  Andrew 
Smith,  and  when  it  became  due,  another  bill  of  the 
same  tenor  was  drawn  and  accepted  by  Patton,  and 
discounted  for  the  purpose  of  paying  the  preceding 
acceptance.  This  last  acceptance  became  due  on 
the  14th  and  17th  of  July,  and  was  protested  for 
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Qon-paymeDt ;  and  at  the  time  that  it  became  dte^      1917. 
Patton  held  50  shares  of  stock  in  the  Union  Bank,    ^"^^^^^^^ 
which  the  bank  considered  liable  to  the  payment  of        t. 
this  acceptance,  under  their  act  of  incorporation.  ^^*  ' 

At  this  time,  also,  James  Patton  had  another  debt 
pending  in  the  bank.  Being  one  of  the  original  sub* 
ficribers  to  the  bank,  for  the  above-mentioned  50 
shares  of  stock,  he  borrowed  of  the  bank,  in  Janu^ 
arj,  1811,  the  sum  of  1,500  dollars,  and  to  enable 
him  to  obtain  the  loan,  procured  Marsteller  and 
Young,  and  the  defendant.  Laird,  to  become  his  en- 
dorsers. This  loan  was  renewed  from  time  to  time, 
and  was  continued,  without  any  default  of  payment^ 
until  about  the  29th  of  July,  1811. 

On  the  26th  of  March,  1811,  Patton  obtained  from 
the  officers  of  the  bank  a  certificate  of  his  50  shares 
•f  stock,  and  on  that  day  delivered  it  to  the  defend- 
ant. Laird,  to  secure  him,  as  it  was  alleged,  against 
his  endorsement  for  Patton. 

On  the  10th  of  July,  1811,  Patton  executed  a 
power  of  attorney,  authorizing  the  defendant.  Laird, 
to  make  a  transfer  of  his  stock ;  and  on  the  22d  of 
August,  1811,  he  executed  a  deed  of  assignment  to 
the  defendant.  Laird,  of  his  stock :  but  as  this  assign- 
ment was  not  made  upon  the  books  of  the  bank,  it 
was  not  considered  a  valid  assignment,  according  to 
the  rules  of  the  bank. 

Laird,  considering  himself  entitled  to  the  benefit 
of  these  shares,  under  the  circumstances,  applied  ta 
the  bank  to  transfer  upon  their  books  the  shares 
for  his  own  benefit.  But  the  bank,  upon  the  ground 
that  the  acceptance  which  Patton  bad  failed  to 
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1817.      operated  as  a  lien  upon  those  shares,  refused  to  suf^ 
.fer  the  transfer  to  be  made  until  that  debt  was  paid. 

Laird,  some  time  after  this  refusal,  to  wit,  on  the 
22d  of  February,  1812,  paid  the  1,500  dollars,  for 
which  he  was  endorser  for  Patton,  reservii^,  never- 
theless, his  equitable  claim  upon  the  stock,  and  then 
instituted  this  suit  in  chancery,  against  the  Union 
Bank,  to  compel  them  to  suffer  the  transfer  to  be 
made  on  their  books  for  his  benefit,  and  to  account 
with  him  for  the  intermediate  profits.  He  charged  in 
his  bill,  that  when  Patton  obtained  the  certificate  of 
his  shares  of  stock,  it  was  with  a  view  of.  pledg- 
ing those  shares  with  him  for  his  indemnification,  and 
that  the  officers  of  the  bank  had  a  knowledge  of  this 
fact  He  also  alleged,  that  the  power  of  attorney 
was  granted  with  the  same  view. 

The  directors  of  the  bank  filed  their  answer  to  this 
bill,  and  denied  any  knowledge  of  the  object  for 
which  the  certificate  of  shares  was  obtained ;  and 
alleged,  that  they  knew  nothing  of  any  claim  of 
Laird  upon  those  shares,  until  after  the  protest  of 
Patton^s  acceptance. 

The  court  below  made  a  decree  in  favor  of  Laird, 
that  the  bank  should  suffer  him  to  transfer  the 
shares  for  his  own  benefit,  and  have  an  account 
for  the  intermediate  profits. 

Olarch  14th.      The  cause  was  argued  by  Mr.  Swanth  for  the  ap- 
pellants, and  by  Mr.  Jonesy  for  the  respondent 

Mwb  15th.      Mr.  Justice  Story  delivered  the  opkiion  of  the 
court 
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iThe  principal  question  is,  whether,  under  the  cir-  isir. 
cumstances  of  this  case,  Laird,  the  original  plaintiff,  JJ'^'^^^JJ^u 
has  a  right  to  a  transfer  from  the  bank,  of  the  fifty  ▼• 
shares  of  its  capital  stock,  standing  in  the  name  of 
Patton,  without  paying  the  acceptance  of  Patton ; 
or,  in  other  words,  whether  Laird  has  a  priority  of 
lien  updn  these  shares.  By  the  1 1  th  section  of  the 
act  of  incorporation,  (act  of  18th  February,  1811^ 
ch.  86.,)  it  is  enacted,  ^^  That  the  shares  of  the  capi- 
tal stocki  at  any  time  owned  by  any  individual  stock- 
holder, shall  be  transferrable  only  on  the  books  of 
the  bank,  according  to  such  rules  as  may^  conforma- 
bly to  law,  be  established  in  that  behalf,  by  the  pre- 
sident and  directors ;  but  all  debts  actually  due  and 
payable  to  the  bank  (days  of  grace  for  payment  be- 
ing passed)  by  a  stockholder,  requesting  a  transfer, 
must  be  satisfied  before  such  transfer  shall  be  made, 
unless  the  president  and  directors  shall  direct  to  the 
contrary •''  The  certificate,  issued  to  Patton  for  the 
50  shares  held  by  him,  (which  is  in  the  usual  form,) 
declares  the  shares  to  be  ^^  transferrable  at  the  said 
bank,  by  the  said  Patton,  or  his  attorney^  on  surren- 
dering this  certificate.^'  No  person,  therefore,  can 
acquire  a  legal  title  to  any  shares,  except  under  a 
regular  transfer,  according  to  the  rules  of  the  bank ; 
and  if  any  person  takes  an  equitable  assignment,  it 
must  he  subject  to  the  rights  of  the  bank,  under  the 
act  of  incorporation,  of  which  he  is  bound  to  take 
notice.  The  president  and  directors  of  the  bank  ex- 
pressly deny  that  they  have  waived,  or  ever  intended 
to  waive,  the  right  of  the  bank  to  the  lien,  for  debts 
due  to  the  bank,  by  the  form  of  the  certificate,  and 
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1817.  that  they  ever  directed  any  transfer  to  be  made  ta 
h^**^^^^  Patton  which  should  stipulate  to  the  contrary,  Un- 
y-  der  such  circumstances,  it  must  be  held,  that  the 
shares  are  responsible  for  the  debts  due  to  the  bank. 
The  next  inquiry  is,  whether  the  bank  has  done 
any  thing  to  deprive  itself  of  the  lien  upon  the 
shares  for  the  acceptance  of  Patton,  since  the  same 
became  due,  and  to  let  in  the  equitable  title  of  the 
plaintiff.  The  acceptance  is  not  yet  paid ;  and  no- 
thing has  been  done  by  the  bank  affecting  its  rightSf 
unless  the  subsequent  taking  of  security  for  the  ac* 
ceptance  from  Smith,  can  be  construed  so  to  do. 
Certainly  the  bank  had  a  right  to  require  additional 
security  from  the  endorser  of  the  acceptance ;  and 
it  cannot  be  perceived  upon  what  principles  this  can 
be  construed  an  extinguishment  of  its  lien  upon  the 
shares  of  the  acceptor.  A  creditor  may  lawfully 
take  and  hold  several  securities  for  the  same  debt 
from  his  joint  debtors ;  and  he  cannot  be  compella- 
ble to  yield  up  either  until  his  debt  is  paid.  And  in 
this  case,  there  is  no  want  of  equity  in  holding  the 
shares  of  Patton,  who  is  the  immediate  debtor  to 
the  bank,  liable  in  the  first  instance,  rather  than  re- 
sorting to  the  security  of  an  endorser,  who  is  only 
liable  upon  the  default  of  the  acceptor. 

The  decree  of  the  circuit  court  must,  therefore, 
be  reversed,  and  the  bill  be  dismissed. 

Decree  accordingly. 
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Barker 

The  United  States  v.  Barkeiu 

A  writ  of  error  does  not  lie  to  carry  to  thii  court  a  civil  cause  which 
has  beeo  carried  jQrom  the  district  to  the  circuit  court  by  writ  of 
error. 

The  United  States  nerer  pay  costs. 

Mr.  Baldwin^  for  the  plaintifis  in  error,  mored  to  March  isth 
dismiss  the  writ  of  error  in  this  case,  as  having 
been  improvidentlj  allowed,  the  cause  having  been 
carried  up  from  the  district  to  the  circuit  court  of 
New- York  by  writ  of  error ;  and,  according  to  the 
former  decisions  of  this  court,  a  writ  of  error  does 
not  lie  to  carry  to  this  court  a  civil  cause  which  has 
been  carried  from  the  district  to  the  circuit  court  by 
writ  of  error." 

Mr.  Z).  B.  Ogden^  for  the  defendant,  moved  for 
costs. 

[Mr.  Chief  Justice  Marshali*.    The  United  States 
«ever  pay  costs.] 

Writ  of  error  dismissed  without  costs. 

a  United  States  t.  Goodwin,  7  Cranch^  108.    United  SUtes  t.  Got- 
^n,  Id.  287.    The  United  States  r.  Ten  Broek,  ante,  p.  248.^ 
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(^'(iMMOK   LAW.) 

Thelusson  tt  al.  V.  Smith. 

T-  brouglii  a  suit  agii'mst  C.  in  the  circuit  court  of  Pennsylvania. 
WUich  vfas  referred  to  arbitrators ;  an  award  was  made  in  favour 
of  T.,  and  a  judgment  mii  entered  on  the  eOili  May.  180S;  ex- 
ceptions were  filed,  overruled,  and  judgment  finallj'  entered  on 
the  ISth  of  May,  180G.  On  the  2^d  May,  1805,  C.  executed  s 
conTeyance  of  all  his  cslate  to  tmstees,  for  ihe  payment  of  lus 
delits,  at  which  time  he  was  indebted  to  the  United  States,  va 
several  duty  bunds  which  became  due  al  different  periods  subse- 
q^cnttothe  22dMay,  1803.  Suits  were  brou^tt  on  the  bonds  aa 
they  severally  became  due,  and  judgments  obtained,  and.execu- 
tions  issued,  under  which  a  landed  estate  belonging  to  C.  wvs 
levied  upon  nnd  sold.  T,  brought  an  action  againsC  S.,  (the  mar- 
shal of  the  district.)  who  levied  the  executions,  to  recover  so 
much  of  the  funds  in  his  hands  as  would  be  sufficient  to  satisfy 
T.'b  judgment  In  lliis  suit  the  jury  found  a  speda)  verdict  that 
C.  was  insolvent  on  the  20th  May,  1805,  but  that  it  was  not  no- 
toriously known  ;  and  the  parties  agreed  that  on  the  22d  Rlay, 
1803,  he  was  unable  to  satisfy  all  his  debts,  and  that  tliis  fact 
should  Ite  considen;d  part  of  thp  special  vcrdiqt. 

Held,  that  the  word  imahimcy,  mentioned  in  the  duty  act  of  17W, 
ch.  33.  sec.  45. ;  and  repeated  in  the  act  of  1797,  ch.  74.  sec  5., 
and  of  1799,  ch.  138.  sec.  65.  means  a  legal  insolvency,  which^ 
whenever  it  occurs,  the  right  of  prefcrence  arises  to  the  United 
States  as  well  as  in  the  other  specified  cases  to  which  the  acts  of 
1797  and  1799  have  extended  the  cases  of  insolvency. 

But  if  before  tbe  right  of  prefeience  has  accrued  to  the  United 
States,  the  debtor  has  made  a  bona  Jide  conveyance  of  bis  estate 
to  a  third  person,  or  has  mortgaged  it  to  secure  a  debt,  or  if  hi^ 
property  has  been  seized  under  an  execution,  tbe  property  is  de- 
vested out  of  th^  debtor,  and  cannot  be  made  liable  to  tbe  United 

A  judgment  ^ves  to  the  judgment  creditor  a  Uen  on  the  debtor's 
iands,  and  a  preference  over  all  subsequent  judgment  creditors. 
Bui  the  law  defeats  the  preference  in  favour  of  the  United- 
States  in  tbe  cases  specified  in  the  act  of  1799,  cji.  ISS.  sec.  6J. 
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Error  to  the  circuit  court  for  the  district  of  Penn-      1817. 
sylvanla. 

The  plaintiffs  in  error  instituted  a  suit  in  the  cir- 
cuit court  for  the  district  of  Pennsylvania  against 
William  Cfammond,  which,  by  the  agreement  of  the 
parties,  and  the  order  of  the  court,  was  referred  to 
arbitrators.  An  award  was  made  in  favour  of  the 
plaintiffs,  and  a  judgment  nisi  was  entered  on  the 
20th  of  May,  1805.  Exceptions  were  filed  and 
overruled;  and  a  judgment  was  finally  entered  on 
the  15th  of  May,  1806.  On  the  22d  of  May, 
1805,  Crammond  executed  a  conveyance  of  all  his 
estate  to  trustees,  for  the  payment  of  his  debts,  at 
which  time  he  was  indebted  to,  the  United  States, 
on  several  duty  bonds,  which  became  due  at  differ- 
ent periods  subsequent  to  the  22d  of  May,  1805. 
Suits  were  instituted  on  these  bonds  as  they  seve- 
rally became  due,  and  judgments  were  obtained  and 
executions  issued,  under  which  a  landed  estate  be- 
longing to  Crammond,  called  Sedgdy^  was  levied 
upon  and  sold. 

The  plaintiffs,  considering  this  property  as  being 
bound  by  their  prior  judgment  of  the^20th  of  May, 
1805,  and  that  they  were  entitled  to  be  first  satis- 
fied out  of  the  money  in  the  hands  of  the  defendant, 
{the  marshal  of  the  court,)^  which  he  had  raised  under 
the  above  executions,  issued  in  the  name  of  the 
United  States,  they  brought  this  action  to  recover  so 
much  of  those  funds  as  would  be  sufficient  to  satisfy 
their  judgment. 

Upon  the  trial  of  the  cause  in  the  circuit  court, 
the  jury  found  that  Crammond  was  insolvent  on  the 
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1817.  20th  of  May,  1805,  but  that  it  was  not  notoriouslj 
known ;  subject  to  the  opinion  of  the  court  upon  a 
state  of  facts  agreed  between  the  parties,  whether 
the  plaintiffs  were  entitled  to  recover.  The  parties 
further  agreed,  in  writing,  that,  on  the  22d  of  Maj, 
1805,  Mr.  Crammond  was  unable  to  satisfy  all  his 
debts,  and  that  this  fact  should  be  considered  as  part 
of  the  special  verdict.  The  other  facts  referred  to 
by  the  jury  are,  in  substance,  those  which  have 
been  mentioned.  The  circuit  court  gave  judgment 
against  the  plaintiffs  below,  and  the  cause  was  brought 
by  writ  of  error  to  this  court 

Mr.  Hopkinson^  for  the  plaintiffs  in  error.  1.  It 
is  now  settled  that  the  insolvency  of  a  debtor  which 
is  to  give  a  preference  to  the  United  States  over 
the  other  creditors,  must  be,  not  a  mere  inability 
to  pay  debts,  but  a  legal  insolvency,  testified  by 
some  act  of  notoriety.  The  question  is,  whether 
the  United  States  were  entitled  to  a  priority  of  pay- 
ment, out  of  this  real  estate,  over  a  judgment  render- 
ed previous  to  the  act  of  insolvency,  with  which,  and 
by  virtue  of  which,  the  right  of  priority  originated 
and  attached.  Whatever  may  be  the  nature  and  ef- 
fect of  the  priority  given  by  the  acts  of  congress  to 
the  United  States,  it  has  been  distinctly  decided,  that 
it  is  not  a  lien ;'  and,  therefore,  it  is  said,  that  a  con- 
veyance shall  not  be  defeated  by  it,  which  would  be 
to  give  it  the  effect  of  a  lien.  It  is  clear,  the  legis- 
lature did  not  consider  the  preference  given  to  the 

a  United  States  v.  Hooe,  3  Cramh^  90. 
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United  States  to  have  the  force  of  a  lien  on  the  real      1817. 


estate  of  the  debtor,  because  the  act  of  1798,  ch.  88.    _  _ 
sec.  15.,  expressly  gives  to  -the  United  States  a  lien         v. 
on  the  real  estate  of  supervisors  and  other  revenue 
officers,  from  the  time  of  the  commencement  of  the  suit 
against  them.    Certainly  it  cannot  be  imagined  the 
United  States  intended  to  have  a  less  security  against 
the  delinquency  of  their  revenue  officers  than  in  the 
case  of  ordinary  debtors ;  on  the  contrary,  it  is  un- 
questionable, that  by  the  law  of  1798  they  intended 
to  increase  their  security  against  their  revenue  offi- 
cers; and  yet,  if  the  mere  right  of  priority  has  the 
force  and  effect  now  contended  for,  the.  law  of  1798 
was  not  only  unnecessary,  but  has  really  diminished 
the  security  for  the  payment  of  moneyQj  collected 
by  and  due  from  these  officers.     That  law  limits 
the  responsibility  of  the  real  estate  to  the  commence- 
ment of  the  suit ;  whereas,  the  responsibility  now 
claimed  under  the  privilege  of  preference,  has  no 
limit.     Should  it  be  answered  to  this,  that  under  the 
law  of  1798,  the  United  States  are  made  secure  even 
against  conveyances  and  mortgages  subsequent  to 
the  commencement  of  their  suit,  still  it  shows  that 
the  legislature  considered  a  lien  on  the  real  estate 
of  the  debtor  as  something  of  a  nature  and  effect 
higher  and  better  than  the  mere  priority  they  before 
enjoyed ;  and  if  it  be  so,  it  must  hold  the  same  rank 
in  the  hands  of  a  citizen,  and  be  considered  superior 
to  the  priority  of  the  United  States :  especially,  when 
that  priority  attached  after  the  lien  was  in  full  force 
and  operation  on  the  real  estate  of  the  debtor.     If 
any  argument  may  be  drawn  from  the  reasoning  of 
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1817.  the  counsel  of  the  United  States  in  other  cases,  whert 
the  same  doctrine  was  agitated,  it  will  be  found,  that 
in  the  case  of  the  United  States  y.  Fisher  and 
others,^  it  was  expressly  declared,  that  this  priority 
was  not  claimed  with  the  creation  of  the  debt ;  nor 
while  the  debtor  remained  master  of  his  oum  property  : 
and  such  is  now  the  admitted  law.  It  follows,  then, 
that  in  the  present  case,  the  right  of  the  United 
States  did  not  come  into  being  until  the  execution  of 
the  assignment  on  the  22d  of  May;  and  unless, 
therefore,  it  has  a  retrospective  force  and  operation, 
it  cannot  destroy  or  disturb  a  judgment  entered  on 
the  20th  of  May,  vesting  an  important  and  recorded 
right  in  the,  plaintiffs.  Supposing,  then,  that  a  mere 
right  of  pfiority  of  payment  could,  in  any  case,  over* 
reach  a  bona  fide  judgment,  in  relation  to  the  real 
estate  of  the  debtor,  bound  by  that  judgment,  when 
the  priority  constitutes  no  lien  upon  it ;  still,  the  ques- 
tion remains,  whether  a  subsequent  right  acquired 
by  the  United  States  can  have  a  retrospective  opera- 
tion so  as  to  overreach  and  defeat  a  prior  right  vested 
fully  and  fairly  in  a  citizen.  To  permit  this,  is  so 
contrary  to  all  practice  and  equity,  and  to  the  gene* 
ral  policy  of  the  law,  that  the  court  will  not  sanction 
it,  unless  bound  by  the  most  clear  and  imperious  au- 
thority. What,  then,  is  the  provision  of  the  act  of 
congress,  under  which  this  high  and  extraordinary 
privilege  is  claimed  ?  After  the  decisions  that  hav^ 
taken  place  on  this  subject,  we  arc  warranted  in  say- 
ing, that  nothing  is  given  but  a  priority  ot  preference 

h  2  Cranchf  238. 
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ipf  payment  to  the  United  States,  in  case  of  the  insol-  1817. 
vency  of  their  debtor ;  but  no  lien,  general  or  speci- 
fic, on  any  part  of  his  property ;  nothing  which  in- 
terferes with  his  control  over  that  property ;  which 
prevents  his  selling  it  altogether;  or  pledging  it  for 
a  debt ;  or  exercising,  bonajide^  any  of  the  usual  acts 
of  ownership  in  relation  to  it.  A  man  may  be  a  debtor 
to  the  United  States,  and  lawfully  do  all  these  things 
to  the  moment  of  his  legal  insolvency  ;  he  may  do 
them  when  he  is  actually  insolvent ;  that  is,  unable  to 
pay  all  his  debts.  In  the  United  States  v.  Fisher,'  this 
priority^is  declared  not  to  affect  a  purchaser.  In 
Wall.  Rep.  22.  a  particular  assignee  is  protected. 
In  the  United  States  v.  Hooe,^  a  mortgagee  in  trust, 
as  well  as  a  mortgagee  generally.  Then,  on  what 
principle  of  law,  of  justice,  or  equity,  should  not  a 
judgment  receive  the  same  favour  and  protection  ? 
2.  In  Pennsylvania  a  judgment  has  always  been  con* 
sidered  a  higher  and  better  security  than  a  mort-* 
gage;  inasmuch  as  it  has  been  supposed  to  give  the 
same  fixed,  immovable  lien,  on  all  the  real  estate  of 
the  debtor*,  which  a  mortgage,  which  is  also  but  a 
security  for  the  payment  of  a  debt,  gives  on  a  spe- 
cified part  of  it.  There  is  no  event  on  which,  and 
no  means  by  which,  the  mortgagee  can  turn  this 
conditional  into  an  absolute  conveyance.  If  the 
money  is  not  paid,  he  must  proceed  to  obtain  a 
judgment  on  his  mortgage ;  to  take  the  mortgaged 
premises  in  execution ;  to  sell  them  by  the  process 
and  officer  of  the  court ;  from  whom  he  must  receive 
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1817^      his  debt)  interest,  aod  costs,  and  the  surplus  belongs 
to  the  debtor,  as  in  the  sale  of  any  other  proper^ 
taken  in  execution  for  the  satisfaction  of  a  judgment. 
On  what  principle  can  it  he  maintained  that  every 
act  of  a  debtor  over  his  real  estate  in  favour  of  a 
purchaser,  or  creditor,  shall  be  available  against  thia^ 
preference  of  the  United  States,  except  the  most  so-, 
lemn  of  all  acts,  a  public  recorded  judgment  ?     That 
this  priority  is  not  a  lien  on  the  property  of  the^ 
debtor  has  been  expressly  decided ;  and,  for  thjsi 
reason,  it  ig  not  permitted  to  disturb  a  purchaser  or 
mortgagee ;  it  is,  therefore,  something  less,  in  the 
estimation  of  the  law,  than  a  lien :  how^  then,  can  it 
overthrow  the  firmest  of  all  liens,  a  judgment  dulj 
rendered  ?    If  a  debtor,  by  a  particular  ^signment, 
should  appropriate  his  real  estate  tapsgr  a  debt,  or 
a  number  of  debts,  the  United  States  could  not  de« 
feat  the  appropriation  by  their  claim  to  a  preference ; 
and  yet  when  he  makes  the  same  appropriation  by 
a  judgment,  or,  \yhat  is  perhaps  stronger,  the  law 
does  it  for  him,  and  he  certainly  also  intends  to  do 
it,  the  appropriation  is  invalid  and  ineffectual  against 
the  claim  of  the  United  States,  resting  on  a  priority 
arising,  perhaps,  years  after  the  appropriation  was 
thus  solemnly  made,  and  on  the  faith  of  which  the 
innocent  creditor  may  have  trusted  bis  all.  Another 
strange  consequence  and  incongruity  grows  out  of 
this  doctrjne,  so  pregnant  with  inconyenience  and 
injustice.     A  judgment  has  unquestionable  prefer- 
ence over  a  subsequent  conveyance,  assignment,  or 
inortgage.    The  priority,  then,  of  the  United  States, 


OF  THE  UNltED  STATES.  403 

shall  not  affect  the  conveyance,  an  assignment,  or      1817. 
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a « mortgage,  but   it  shall  destroy  that    which   is 
greater  than  them  all.     It  overthrows  the  stronger        ^; 
security,  while  it  cannot  avail  against  the  weaker. 
Farther ;  when  a  debtor  has  secured  the  debt  by  a 
judgment,  is  it  not  a  sound  principle  that  he  can- 
not impair  the  security  of  his  creditor  by  any  subse- 
quent act  of  his  own,  by  any  contract  or  conveyance 
he  may  afterwards  make  ?  How,  then,  can  he  do  so 
by  a  bond  given  to  the  United  States,  by  a  contract 
afterwards  made   with  them?      3.  The  only  dis- 
tinction that  can  be  drawn  between  a  judgment  and 
a  mortgage  is,  that  the  latter  is  said  to  be  a  specific^ 
and  the  former  a  general  lien ;  or,  in  other  words^ 
the   one  covers  the  whole,  and  the  other  but  ft 
part  of  the  real  estate  of  the  debtor.     This  has 
always  been  considered  a  circumstance  to  the  ad- 
vantage  of  the  judgment;  and  it  is  by  a  singular 
course  of  argument  it  should  be  now  discovered  to 
be  precisely-otherwise.     In  the  first  place  it  may  bd 
asked,  why  should  either  a  general  or  specific  lied 
or  right  be   overreached  by  a  subsequent  right  .^ 
and  why  should  not  the  one  as  well  as  the  other? 
There  is  no  difierence  in  justice  or  in  law.     A  gene- 
ral lien  at  law  is  just  as  good  and  effectual  as  a  spe- 
cific lien.     In  equity  a  general  lien  is  sometimes 
tnade  to  yield  to  an  equity  which  would  not  disturb 
a  specific  lien ;  as  in  the  case  where  one  agrees  to 
purchase,  and  pays  money  on  the  contract,  he  has 
been  permitted  to  prevail  against  a  judgment,  but 
not  against  a  mortgage*     But,  in  this  case,  the  pur- 
chaser must  succeed  on  his  equity  ;  for  if  h^  has  neae^ 
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I8izl      as  if  he  has  paid  a  defective  consideration,  he  wril 
^I^'jj^^^   not  prevail  against  a  judgment/     Further,  the  pay- 
^;         ment,  or  advance  of  money,  must  have  been  on  the 
specific  land,  to  give  the  equity  to  his  claim.    Have 
the  United  States  any  such  equity   in  this  case? 
They  have  no  equity  of  any  sort ;  they  have  advan- 
ced nothing ;  they  have  trusted  nothing  on  the  faith 
of  this  land ;  on  the  contrary,  the  plaintiffs  have  ad- 
vanced their  money  on  the  faith  of  it :  money  is  often 
lent  and  no  other  security  is  taken  for  it  than  a 
judgment     But  the  claim  of  the  United  States  is 
placed  mainly,  if  not  wholly,  on  the  words  of  the  act 
of  congress.       What,  then,  is  to  be  found  there 
which  recognises  any  distinction  between  the  rights 
of  a  general  and  specific  lien  ?   There  is  nothing. 
The  mortgagee  has,  therefore,  been  excepted  on  ge- 
neral principles  of  law  and  justice;  and  the  same  prin- 
ciples afford  an  equal  protection  to  the  judgment  cre- 
ditor.    4.  The  acts  of  congress  state  particular  oc- 
currences, insolvency  for  instance,  from  the  happening 
of  which  the  United  States  shall  have  a  priority  of 
payment  over  other  creditors,  out  of  the  property  of 
the  debtor ;  out  of  the  property  which  he  has  at  the 
time  of  the  happening  of  the  fact,  which  gives  the 
right;  at  the  time  of  the  insolvency,  in  the  present 
case.     This  is  the  origin,  the  commencement^  the  cre- 
ation of  the  right,  even  of  priority;  and  there  ia 
nothing  in  any  of  the  acts  of  congress  to  give  a  re- 
trospective operation  to  this  right,  by  which  it  shali 
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overreach  other  rights  previously  vested.  And  as  1817. 
there  is  nothing  in  the  words  of  the  act  to  produce 
this  effect;  neither  is  there  anj  thing  in  the  legal 
nature  of  the  priority  to  do  it,  inasmuch  as  the  court 
has  decided  it  is  no  lien ;  and  that  it  has  no  power  to 
disturb  a  previous  conveyance  or  mortgage.  The 
law  enacts  that  in  all  cases  of  insolvency  where  the 
estate  in  the  hands  of  the  assignee  shall  be  insuffi- 
cient to  pay  all  the  debts  due,  the  debts  due  to  the 
United  States  shall  be  first  satisfied.  And  any  as- 
signee  who  shall  pay  any  debt  due  by  the  insolvent, 
out  of  his  estate  and  effects,  until  the  debts  due  to 
the  United  States  are  satisfied,  shall  be  answerable 
in  his  own  person  and  estate.  But  what,  properly 
and  legally  speaking,  is  the  estate  of  the  insolvent,  in 
the  hands^  that  is,  at  the  disposal^  of  the  assignee  ? 
Surely  nothing  but  the  interest  which  remains  in  him 
after  discharging  incumbrances  legally  imposed  upon 
it.  5.  But  it  is  said  the  assignee  shall  not  pay  any 
debt  before  that  of  the  United  States  is  satisfied ;  and 
that  a  judgment  is  a  debt^  and,  therefore,  to  be  post- 
poned. I  would  rather  say  a  judgment  is  the  security^ 
or  means  to  enforce  the  payment  of  a  debt,  than  that 
it  is  the  debt.  But  if  it  be  a  debt,  it  is  also  something 
more  than  a  debt ;  it  is  a  debt  accompanied  by  a  lien 
to  secure  its  payment ;  and  the  question  is  not  whe- 
ther the  debt  shall  be  postponed,  but  whether  the 
lien  shall  be  defeated.  So  the  money  secured  to  be 
paid  by  a  mortgage  is  a  debt^  appearing,  and,  in- 
deed, created  by  a  bond  referred  to  in  the  mortgage. 
The  difference  between  the  cases,  then,  is  only  this. 
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1817.  Ihat  the  one  is  a  debt  secured  hj  a  judgmeot  bind- 
ing all  the  real  estate ;  and  the  other  is  a  debt  se- 
cured hj  a  mortgage  binding  a  part  of  that  real  es- 
tate. The  supposed  distinction  between  a  general 
and  specific  lien  has  no  influence  on  this  pomt  m  the 
case ;  and  if  a  judgment  is  to  be  cut  out  on  the  effect 
of  the  words  ^  any  debi^^  in  the  act  of  congress,  t 
know  not  what  is  to  save  a  mortgage.  It  seems  to 
be  obvious  that  the  law,  when  it  speaks  of  debts  to 
be  postponed  to  the  United  States,  relates  only  to 
the  case  of  a  mere  debt,  standing  on  its  own  strength 
and  security,  and  never  intended  to  interfere  wttE 
anj  collateral  or  additional  act  done  in  relation  to 
the  debt,  which  gives  a  new  right  to  the  creditor; 
but  that  right,  whatever  it  may  be,  shall  have  its 
full  and  fair  legal  operation  and  efficacy.  If,  then, 
the  debtor  has  pledged  his  property,  or  given  a  lien 
upon  it,  or  any  part  of  it,  it  was  never  intended  to 
disturb  this  right  By  taking  preference  of  a  mere 
debt,  no  injustice  is  done ;  at  least,  no  rights  are  de- 
stroyed ;  because  the  debtor  himself  might  have  done 
the  same  in  favour  of  any  creditor,  having  it  in  his 
power  to  give  preferences ;  and  every  creditor  know* 
ing  he  has  this  power  cannot  complain  if  it  is  exer- 
cised. On  this  construction,  therefore,  the  act  of 
congress  brings  no  loss  upon  the  creditor  but  what 
he  knew  he  was  exposed  to,  and  consented  to  take 
the  chance  of,  when  he  trusted  his  debtor.  There 
is  a  clear  distinction  between  taking  priority  of  pay- 
ment of  a  debt,  and  overthrowing  a  security,  a  lien,  a 
pledge,  general  or  specific,  given  for  the  payment  of 
the  debt. 
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Mr.  Jones^  contra.     1.  This  case  is  within  the      isir 
very  terms  of  the  65th  section  of  the  act  of  March 
2,  1799,  cb.  128.  tot  collection  of  duties.    The  debt 
was  due  bj  bond  for  duties ;  the  debtor  was  insol- 
yent,  as  well  in  fact  as  in  law,  according  to  the  le- 
gal intendflient  of  insoW^ncy  jas  explained  in  that 
section;  his  assignees,  finding  the  estate  in  theix* 
hands  insufficient  to  pay  aU  the  debts^  have  first  satis- 
fied that  due  to  the  United  States,  pursuant  to  the 
strict  injunctions  of  the  law,  and  under  the  peril  of 
being  chargeable,  in  their  own  persons,  with  the. 
diebt.     The  term  firsts  in  the  section,  relates  simply 
to  the  antecedent  '^  all  debts.^    Then  the  debt  due 
io  the  United  States  shall  be  n?ii&s&eA  first  of  aU  debts;. 
without  distinction  of  the  quality  or  dignity  of  the 
Qther  debts,  whether  of  record,  by  specialty,  or  sim- 
ple contract     So  the  assignees  are  prohibited  from 
paying  any  debt^  (without  exception,)  before  that  due 
the  United  States,  at  the  peril  of  being  personally 
chargeable.     The  principle  upon  which  this  court, 
in  the  case  of  the  United  States  v.  Hooe/  construed 
the  assignment  of  property  mentioned  in  another 
clause  of  this  section,  to  intend  an  assignment  of  all 
the  debtor^s property ^  applies  more  directly  and  forcibly 
to  give  the  United  States  a  preference  over  all  dtbts^ 
without  exception ;  indeed,  it  can  scarcely  be  called 
a  construction,  but  a  plain  reading.     The  plaintifis 
contend  that  one  species  of  debt,  a  judgment,  still 
maintains  its  former  dignity  aad  rights  unimpaired ; 
that  they,  as  judgment  creditors,  oqght  to  have  been 

/  3  Cranck^  90. 
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18IT.  preferred  to  the  United  States.  Before  that  prefeih' 
'ijf^y*^  sion  can  be  sustained,  the  plaintiffs  must  bring  their 
V-  ease  within  some  exception  of  the  law,  either  express 
or  necessarily  implied.  The  former  is  out  of  the  ques- 
tion  ;  for  the  directions  ef  the  law  are  unqualified, 
and  without  ei(ception.  If  there  be  any  such  ttn- 
plied^  it  must  be  so  latent,  and  is  to  be  inferred  onlj 
from  such  remote  premises;  and  by  so  refined  and 
subtle  a  process  of  reasoning,  as  would  present  a 
strange  anomaly  in  legislation.  Surely  there  is  no 
defect  of  congruity  or  precision  imputed  by  the  coun- 
sel on  the  other  side  to  our  construction  of  .the.  law 
which  is,  in  any  degree,  comparable  ta  tbat  of  leav- 
ing so  important  and  prominent  an  eilception  from 
plain  and  positive  terms  of  enactment,  to  >be  disco- 
vered only  by  the  "^optics  keen*^  of  the  few  gilted 
intellects  capable  of  deep  research  and  abstruse  de- 
ductions. As  regards  the  great  body  of  the  commu- 
nity, such  a  mode  of  legislation  would  be  as  unrea- 
sonable as  that  of  the  Roman  despot,  who  posted  his 
edicts  so  high  that  they  could  not  be  read,  and  then 
punished  his  subjects  for  their  involuntary  disobedi- 
ence. 2.  No  exception  of  one  description  of  creditor, 
any  more  than  another,  is  either  expressed  or  im- 
plied. 'Tis  true  that  the  debt  due  to  the  United 
States  can  only  be  satisfied  out  of  the  property  of 
the  debtor  himself,  according  to  the  terms  of  the 
law  ;  consequently,  there  is  no  necessity  for  any  con- 
structive or  implied  exception  from  the  general  terms 
of  the  law :  in  order  to  save  property  in  the  hands 
pf  a  bona  fide  purchaser,  from  being  subjected  t^ 
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the  payment  of  the  vendor^s  debts:  it  is  etcluded  1817. 
ex  vi  termini^  nor  could  it  have  been  brought  within  ^jJJJ^J^f^*^ 
the  purview  of  the  law,  without  a  substantive  and  ▼; 
positive  provision  to  that  eflect  A  mortgagee  is  a 
purchaser ;  the  estate  is  devested  from  the  mortga- 
gor, to  whom  nothing  remains  but  an  equity  of  re* 
demption,  and  to  that  equity  of  redemption  must  the 
United  States  resort  for  satisfaction.  A  judgment) 
On  the  contrary,  operates  no  devesture  of  property 
till  carried  into  actual  execution ;  and  the  debtor  has 
the  jus  disponendi  as  completely  after  judgment  as 
before ;  except  that  the  purchaser  takes  cum  onere^ 
subject  to  the  general  lien  created  by  the  prior  judg- 
ment That  lien  vests  no  specific  interest  or  estate 
in  the  creditor ;  but  is  nothing  more  than  an  out- 
standing claim,  (which  may  or  may  not  be  enforced,) 
to  have  the  judgment  satisfied  out  of  the  estate : 
let  the  judgment  be,  in  any  manner,  released  or  sa- 
tisfied, and  the  lien  is,  ipsofacto^  dissolved ;  the  es- 
tate of  the  vendee  is  instantly  discharged  and  ex- 
onerated from  the  claim,  without  any  act  whatever 
proceeding  from  the  creditor  of  the  vendor  to  the 
Tendee,  The  mortgagee  trusts  the  mortgagor,  up- 
on the  faith  of  a  contract  which  specifically  vests  in 
him,  the  estate  of  the  debtor,  as  a  collateral  secu- 
rity for  the  debt ;  the  judgment  creditor,  on  the  con- 
trary, stands  upon  his  legal  rights,  has  trusted  no^ 
thing  to  the  faith  of  contracts,  and  has  gained  nothing 
by  contract ;  his  advantage,  whatever  it  be,  is  gained 
by  sheer  coercion  upon  his  debtor,  and  by  mere 
operation  of  law.  To  the  mere  operation  of  law, 
therefore,  let  him  look  for  his  security.  The  prio^ 
v«..  n.  3  F 
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1817.      ciple  of  affording  greater  protectioD  to  rights  grow- 
^I^T?^''"^  i»ff  out  of  bona  fide  contracts  than  to  those  acquired 

Xbelus«oa  .  .  * 

V.         by  ipere  .operation  of  law,  is  not  confined  to  the  ca« 
ses  of  general  and  specific  liens  as  differently  affect- 
ed by  the  principle  of  relation  incident  to  a  state  of 
bankruptcy,  or  by  a  prior  equity ;  for  it  is  a  settled 
rule   of  equity  to  afford  relief  as  against  assignees 
coming  into  the  legal  estate  by  operation  of  law; 
when   relief  woiild  be  refused  as  against  assignees 
or  purchasers  under  contract  for  valuable  considera* 
tion.  3.  In  order  to  ascertain  the  state  of  insolvencyt 
in  the  life-time  of  the  debtor,  upon  which  the  prefer- 
ence of  the  United  States  is  to  be  enforced,  three 
tests  are  adopted ;  any  one  of  which  is  sufficient ; 
and  all  of  which  must  be  presumed  equal  between 
themselves  :    1st.  An  assignment  of  property  for  thar 
benefit  of  creditors,  at  a  time  when  the  debtor  has 
not  sufficient  for  the  payment  of  all  his  debts.    2d. 
His  absconding,  concealment,  or  absence,  followed 
by  attachment  of  his  effects ;  and  3d.  An  act  of  legal 
bankruptcy  committed.     This  last  (inasmuch  as  the 
bankrupt  law  of  the  United  States  was  not  passed 
till  afterwards)  is  presumed  to  comprehend,  as  well 
acts  of  legal  bankruptcy  or  insolvency  under  state 
laws^  as  under  the  subsequent  act  of  congress.    Now, 
it  must  be  presumed  that  congress  intended  all  those 
enumerated  insfancesof  insolvency  to  beequivalentf 
and  to  be  followed  by  precisely  the  same  consequen* 
ces  in  relation  to  the  rights  of  the  United  States. 
Then,  if  the  debtor  had  become  insolvent  under  the 
law  of  Pennsylvania,  ever  so  long  after  the  rendition 
•f  judgment,  the  prior  lien  would  have  been  over- 
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veached  and  annulled  by  relation,  and  all  the  credi-       is  17. 
tors  reduced  to  a  perfect  equality :  and  such,  also*  ""T^fy^^^^* 

III  *  "^  '  '     Thelassoo 

unquestionably  would  have  been  the  case  under  the      ^  ▼. 
bankrupt  law  of  the  United  States.     In  either  case, 
could  the  preference  of  the  United  States  over  all 
the  crediiors^  thus  reduced  by  operation  of  law  to 
perfect  equality,  admit  of  doubt?     A   substantial 
distinction  between  the  consequences  attached  to 
^  an  act  of  legal  bankruptcy,'^  and  those  attached 
to  any  other  of  the  equivalent  acts  of  insolvency 
•numerated  in  the  65th  section,  is  altos^ther  incon- 
ceivable.    The  enumeration,  among  those  acts,  of 
mttachmenis  against  absconding  debtors,  shows  what 
little  regard  was  had  to  the  strongest  of  all  liens  pro- 
duced by  mere  process  of  law,  and  not  arising  ex^cou'- 
traetv^  in  the  nature  of  a  bona  fide  alienation  of  proper- 
ty.    4'.  As  to  the  argument  that  has  been  so  much 
pressed  to  prove,  that  because  the  preference  of  the 
United  States  does  not  overreach  these  conveyances 
and  incumbrances,  it  is  not  in  the  nature  of  a  lien  cre- 
ated with  the  debt  ab  iniito  ;  it  may  be  safely  admit- 
ted (and  indeed  it  is  now  settled)  that  it  is  not,  tech- 
oically  speaking,  a  lien :  yet  the  inference  ttiat  it  is 
therefore  less  than  a  lien,  is  not  so  obvious.     The  le- 
gislature, when  it  is  contemplated  to  defeat  one  lien, 
is  under  no  necessity  to  effect  the  object  through 
the  instrumentality  of  another  lien.     Nor  is  there 
any  thing  absurd  or  incongruous  in  making  that  para- 
mount, which,  according  to  pre-existing  rules  of  po- 
sitive institution,  was   inferior.     It  is   perfectly  com- 
petent for  the  legislature  to  exalt  the  humble,  and 
humble  the  exalted ;  and  to  declare  the  less  to  be 


4\%  CASES  IN  THE  SUPREME  COUBT 

I8i7f  greater^  when  the  relative  magnitudes  of  the  two  ob*r 
^^TY*^^  jects  are  not  from  the  nature  of  things^  but  the  mere 
r.  creatures  of  law.  Then  whatever  success  may  at« 
9hHh»t  f^^j  ^^^  effort  to  establish  a  specific  diSference  be* 
twcen  a  lien^  technically  so  called,  and  the  right  of 
preference  chimed  by  the  United  Stfttes,  the  law  i^ 
express  that  the  latter  shall  prevail  to  place  the 
United  Si2iies  first  in  the  order  of  payment  ofaUdebU* 
|t  may  have  been  deemed  adequate  to  all  the  pur* 
poses  of  reasonable  security,  without -attaching  any 
specific  lien  upon  the  debtor^s  property,  that  every 
person  who  happens  to  be  charged,  either  ministeri** 
filly  or  under  trust,  with  the  administration  of  the  in* 
3olvent^s  efiects,  is  bound,  at  his  peril,  to  regard  the 
|3stablished  preference  in  fayour  of  the  United  States^ 
5.  It  is  objected,  that  our  construction  gives  the 
United  States  a  more  extensive  and  coercive  remedy 
pgainst  an  ordinary  debtor  for  duties  than  was 
deemed  necessary  against  defaulting  supervisors  and 
other  officers  of  the  revenue,  upon  whose  estates  the 
lien  commences  only  with  the  commencement  of  the 
suit^  according  to  the  provisions  of  the  act  of  1 798, 
This  objectlpn  would  be  entirely  inconclusive  if  it 
were  well  founded ;  but,  in  truth,  it  has  no  foundation ; 
for  nqt  only  is  the  commencement  of  suit  made  equi- 
valent to  attachment  by  the  law  of  1798,  and  any 
alienation  whatever  of  the  defaulting  officers'  estate 
thenceforth  pervented ;  but  that  is  cumulative  on  the 
general  preference  9ecured  to  the  United  States,  by 
the  5th  section  of  the  act  of  the  3d  of  March,  1797, 
i^h.  74.  6.  The  distinction  insisted  on,  between  a  mere 
4^b(  ^n^  a  ^ebit  accompanied  by  a  lien;  between 
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postponing  a  debt^  and  defeating  a  Uen^  is  conceived 
to  be  utterly  unsubstantial  The  general  lien  inci-  Thehnton 
dental  to  a  judgment,  is  the  means  of  securing  to  the  Smith, 
judgment  creditor  a  preference  over  other  credi- 
tors: take  away  his  preference;  postpone  him  to 
another  creditor,  and  all  the  incidents  by  which  his 
preference  was  secured  are  necessarily  destroyed. 

Mr.  C. «/.  IngersoU^  on  the  same  side.  1.  The  court 
will  not  fail  to  perceive  that  tlie  question  involved  in 
this  case  arises,  not  out  of  the  obnoxious  act  of  the 
3d  of  March,  1797,  ch.  74.,  the  5th  section  of  which 
gives  universal  and  unqualified  preference  to  the  go- 
vernment ^^  where  any  revenue  officer,  or  other  person^ 
becomes  indebted  to  the  United  States,  by  bond,  or 
otherwise^^  but  out  of  the  act  of  the  2d  of  March, 
1799,  ch.  128.,  which  affords  priority  to  the  govern- 
ment over  individual  creditors,  only  in  the  case  of 
custom-house  bonds  and  duties.  Even  the  constitu- 
tionality of  the  law  of  1797  has  been  questioned, 
though  always  maintained;  and  its  policy  has  been 
the  theme  of  severe  animadversion.  But  the  consti- 
tutionality of  the  law  of  1799  has  seldom,  if  ever, 
been  drawn  into  doubt;  and  its  policy  ts'sufficiently 
obvious.  Government  could,  if  it  would,  exact  pay- 
ment of  duties  in  money,  or  in  a  portion  of  the  article 
imported,  at  the  time  of  importation,  instead  of  bond- 
ing the  duties  for  future  and  contingent  liquidation. 
For  the  accommodation  of  merchants,  the  62d  sec- 
tion, at  their  option,  substitutes  bonds  giving  time, 
on  security,  for  payment,  instead  of  exacting  it  on 
the  permit  to  land,  and  delivery  of  the  goods ;  for 
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which  indulgence  the  priority,  asserted,  with  notice 
to  all  the  world,  by  the  same  law,  is  nothing  .more 
than  a  fair  and  reasonable  equivalent.  This  priori- 
ty has  been  established  by  law  ever  since  the  pre- 
sent government  of  the  United  States.  The  acts  of 
the  31st  of  July,  1789,  ch.  5. ;  of  the  4th  of  August, 
1790,  ch.  35.  sec.  45. ;  of  the  2d  of  March,  1792,  sea 
18.;  and  of  the  2d  of  March,  1799,  ch.  12&  sec  65., 
have  maintained  it  in  an  uninterrupted  series  of  le- 
gislation, uniformly  sustained  by  this  court,  and  by  the 
state  courts.^  2.  The  question  in  the  case  in  contro- 
versy is,  whether  an  individual  judgment  creditor, 
without  execution,  and,  of  course,  having  nothing  in 
possession,  nor  by  specific  lien,  is  entitled  to  a  prefer- 
ence, priority,  and  advantage,  superior  to  that  ^  re^ 
served  and secured^^  by  the  act  in  question,  to  the  public 
The  Sedgely  estate,  in  dispute,  was  taken  in  execu- 
tion at  the  suit,  and  by  the  marshal  of  the  United 
States,  before  Thelusson  could  levy  his  execution. 
The  controversy,  therefore,  is  between  a  foreign  in- 
dividual creditor,  who  never  had,  and  never  could 
have,  possession  of  the  property,  and  who  is  forti- 
fied with  no  particular  or  specific  lien  against  it,  on 
the  one  hand;  and  the  United  States  on  the  other 
hand,  from  whose  custody  and  possession  he  alleges 
a  superior  right  to  take  it,  notwithstanding  their  sta- 
tutory priority  of  apparent  right,  and  their  legal 

/  United  States  ▼.  Fisher  ^  al,^  3  Cranch^  358.  United  States  r. 
Hooe,  3  Cranchy  73.  Harrison  t.  Sterry,  et  al^  5  Craneh^  289. 
Prince  t.  Bartlett,  8  Cranchy  431.  M^Clean  t.  RankiQ  €i  ot^ 
3  J9lins.  S^.  36i.    Tinker  v.  Uad%  %  Day'i  lUp. 
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]pnoritj  of  actual  possession.  The  whole  effect  of  iei7» 
the  private  crediior^s  judgment,  at  all  events,  goes 
no  further  than  to  ascertain  his  debt,  and  give  him  a 
general,  not  a  specific,  lien.  Upon  this  judgment 
there  could  be  no  execution  till  on  the  quarto  diepost^ 
to  wit,  on  the  2  4th  May ;  and,  in  that  interim,  to  wit» 
on  the  22d  May,  the  general  assignment  took  effect ; 
intercepted  the  operation,  destroyed  all  the  ad- 
vantages of  the  judgment;  and  created  the  very 
case  which  the  law  provides  for.  3.  According 
to  the  law  of  Pennsylvania,  a  judgment  creditor, 
without  execution  executed,  is  entitled  to  come 
in  only  as  a  simple  contract  creditor.'  And,  in 
fact,  a  judgment  is  considered  as  no  more  than  a 
debt  deprived  of  all  attributes  of  lien,  and  merely 
put  in  a  course  of  distribution.^  These  decisions, 
then,  dispose  at  once  of  all  the  argument  that  is  in- 
troduced upon  the  general  doctrine  of  the  dignity 
•f  judgments ;  and  serve,  moreover,  to  show  the 
fallacy  of  many  of  the  ingenious  difficulties  with 
which  the  opposite  counseFs  view  of  the  subject 
would  embarrass  the  determination  of  the  circuit 
court.  The  practice  of  the  law  does  not  conform 
to  the  theory  he  imputes  to  it  The  judgment  binds 
the  land — as  whose  property  ?  As  the  debtor's.  But 
the  mortgage  transfers  the  proprietary  interest  to 
tile  mortgagee ;  and  though,  in  point  of  relative  rank 
•r  dignity,  the  judgment  creditor  may  conceive  him* 
self  entitled  to  the  first  place,  yet  certainly  the  mortem 
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1817.  g&g^  ^  much  better  fortified  agaiDst  the  law  in 
question  ;  because,  in  the  one  case,  the  property  is 
still  in  the  original  debtor,  liable  to  the  future  ope- 
rations of  a  judgment^  whereas,  in  the  other  casey 
the  property  has  been,  in  legal  contemplation,  con* 
vejed  away  from  the  original  debtor  to  his  creditor, 
with  a  clause  of  defeasance  in  the  event  of  certain 
conditions  complied  with.  A  particular  appropria- 
tion of  the  estate  in  payment  of  the  debt  would  not  de- 
feat the  public  preference,  unless  that  appropriation 
were  followed  up  by  a  conveyance  of  the  estate,  and 
the  actual  change  of  ownership;  in  which  case  it 
would  be  no  longer  the  property  of  the  public  debtor. 
4.  The  law  contemplates  the  three  cases  of,  1st, 
death;  2d,  insolvency;  and,  3d,  attachment;  t0 
which  may,  perhaps,  be  added,  a  4th,  that  of  legal 
bankruptcy ;  though  this  is  nearly  similar  to  the  3d. 
Now,  in  the  case  of  death  and  insufficiency  of  assets, 
there  can  be  no  doubt.  If  Crammond  had  died  on 
the  21st  May,  1805,  the  United  States  would  clearly 
have  enjoyed  the  preference  secured  to  them  over 
the  plaintiffs.  And  why  not  in  like  manner  in  the 
case  of  insolvency  ?  All  the  policy  and  all  the  hard- 
ship that  can  be  imagined  for  the  second  case,  are 
just  as  applicable  to  the  first  But  because  a  line, 
which  it  is  not  necessary  to  contest,  has  been  drawn, 
in  the  decisions  on  this  subject,  between  the  cases  of 
popular  insolvency,  or  mere  inability  to  pay  debts 
and  meet  engagements,  and  of  legal,  oi*  technical, 
insolvency,  or  a  public  acknowledgment  of  that  in- 
ability ;  efibrts  have  been  made  to  extricate  insol- 
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ye&cy  from  (he  law,  when  no  reason  can  be  given       i^n, 
for  it  that  is  not  equally  applicable  to  death.     The 
Ifast  illustration  in  this  section  is  the  case  of  legal 
bankruptcy;  and  it  is  well  known  that,  under  the 
bankrupt  system,  a  bankruptcy  cuts  out  a  prior  judg- 
ment on  which  no  execution  has  been  levied ;  agd 
that  the  judgment  creditor  is  entitled  to  no  more 
than  his  rateable  proportion,  and  mere  dividend,  in 
common  with  other  creditors  having  no  security. 
But  the  reply  is,  that  we  have  no  bankrupt  system. 
Still,  however,  a  secret  act  of  bankruptcy  is  with-* 
in  oar  law ;  and,  on  the  score  of  hardship,  is,  at 
least,  as  severe  a  case  as  any  that  can  be  set  up. 
When  a  mortgagor  pays  a  debt,  or  it  is  paid  for 
bim,  this  is  not  any  debt  within  the  law ;  because  it  is 
specifically  secured,  and  in  legal  contemplation,  paid, 
by  the  transfer  of  a  certain  portion  of  the  debtor^s 
real  estate,  which  the  creditor  holds,  as  it  were, 
possession  of.  It  is  true,  that  in  order  to  recover  pay* 
ment  of  the  money  the  mortgagee  must  pursue  the 
forms  and  process  indicated  by  law  for  that  pur* 
pose ;  but  neither  the  mortgagor,  nor  any  other  per* 
son,  can  prevent  his  taking  possession  of  the  property 
mortgaged,  otherwise  than  by  paying  him  the  money 
for  which  it  is  specifically  pledged.    The  diflerence 
between  such  a  lien  and  ttiat  of  a  mere  unexecuted 
judgment,  is  perfectly  obvious,  and,  indeed,  is  most 
emphatically  recognised  in  the  case  from  ^eere  Wil- 
liams, cited  on  the  other  side.     The  65th  section  of 
the  act  of  1799,  makes  no  exceptions.     It  prohibit^, 
the  payment  of  any  debt  by  an  assignee,  under  the 
«  penalty  of  personal  accountability*  Nor  can  the  cpart 
Vm..  n-  3  6^ 
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incorporate  exceptions  into  the  law.  But  where  (b« 
propin-ty  h  no  longer  in  the  debtor^s  liands,  as  in  the 
cases  of  a  morlgage,  a  Itorta  ^Srfe  sale,  or  aji.  fa.  le- 
vied, tlie  properly  is  taken  out  of  the  debtor's  hands; 
and  ihe  court  will  not  permit  the  public  to  cairj 
ihcir  priority  into  the  posecssion  of  an  innocent  third 
person.  Up  to  the  period  of  his  assignment.  Cram* 
mond  continued  in  possession  of  the  Sedgely  estate. 
At  that  period,  the  Thelussons  had  no  specific  power 
or  conlroul  over  that  estate.  Unless,  therefore,  it 
became,  from  that  moment,  liable  to  the  public  pre- 
ference, what  is  that  preference,  and  what  does  it 
amount  to  ?  To  nothing  more,  says  the  oppndle 
counsel,  than  a  claim  upon  what  i^  left  after  satisfy- 
ing all  incumbrances.  If  so,  the  law  was  framed,  (as  it 
evidently  was.)  with  great  pains,  to  very  little  purpose 
indeed.  5.  As  to  (he  argument  drawn  from  the  suppo- 
sed admibsiou  of  counsel  arguendo  in  the  case  of  (ho 
United  States  V.  Fisherjit  is  (rue,  that  while  the  debtor 
remains  master  of  his  property,  the  priority  canoot 
dispossess  him  on  (he  plea  of  a  popular  insolvency,  or 
inability  (o  pay  his  debts.  It  is  equally  (rue  that  the 
priority  has  no  pretensions  to  be  deemed  a  lien.  But 
it  nevertheless  may  have  force  enough  to  operate 
whenever  the  insolvency  is  announced,  by  iotercept- 
ing  the  mere  prospective  security  of  a  judgment  ere- 
ditor  without  execution.  But  (his  is  no  retrospec- 
tive operation.  6.  As  to  the  comparative  equities,  tbs 
lurety,  or  assignee,  who  pays  the  bond,  on  (he  faith 
of  this  act  of  congress,  has  at  least  aB  much  to  recom- 
mend him  on  (hat  score,  as  the  mere  judgmeDt  cr^ 
ditor,  of  the  nature  of  whoaedebtoothiogis  known t 
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and  since  the  various,  the  decided,  and  the  consist-      I8i7. 
ent  determinations  of  different  courts,  both  state  and    jbeUnaoo 
national,  in  support  of  this  law,  there  can  be  no  ques- 
tion on  which  side  the  hardship  preponderates. 

Mr.  Hopkinson^  in  replj.  1.  It  is  said  that  the 
Sedgelj  estate  was  taken  in  execution  at  the  suit  of 
the  United  States^  before  Thelusson  coukl  levy  his 
execution;  who,  therefore,  never  could  have  pos^ 
session  of  the  property,  and  yet  endeavours  to  take 
it  from  the  custody  and  possession  of  the  United 
States.  I  do  not  apprehend  that  this  is  a  question 
on  the  right  of  possession  in  the  property  taken  in 
execution ;  nor  is  it  at  all  material  at  whose  suit  the 
property  was  so  taken  and  sold.  Neither  party  ever 
had  a  possession,  either  actual  or  legal.  If  the  pos- 
session, asserted  to  have  been  held  by  the  United 
States  under  their  Execution,  gives  them  a  right 
which  cuts  out  the  antecedent  judgment,  it  is  needless 
to  resort  to  the  protection  and  power  of  the  act  of 
congress  to  strengthen  it ;  and  any  other  creditor 
obtaining  the  same  sort  of  possession  would  have 
the  same  right,  and  might  assume  the  same  prefer- 
ence over  antecedent  judgments.  It  does  not  ap- 
pear, by  the  special  verdict,  when  the  execution  at 
the  suit  of  the  United  States  was  tajiien  out  and  l€»* 
vied ;  and,  therefore,  there  is  no  foundation  in  the 
record  for  saying  it  was  done  beA>ro  Tlialussoa 
fotdd  levy  his  execution.  The  decision  *of  the 
question  must  turn  on  the  statutory  priority  of  the 
United  States ;  and  not  on  ikoir  legal  priority  of  ac* 
tual  possession-^thej  never  have  had  any  such  pos- 
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aeflsion.  2.  It  cannot  surely  be  imagined  that  the 
'  assignment  of  Cramraond,  made  on  tbe  22d  of  May, 
because  it  happened  before  the  expiration  of  four 
days  after  the  date  of  our  judgment,  did,  therefore, 
per  sc,  interrupt  the  operation  or  destroy  the  advan- 
tages of  the  judgment.  If  so,  then  the  effect  has 
been  produced  by  virtue  of  the  assignment,  and  not 
by  the  provisions  of  the  act  of  congress.  The  fact, 
however,  is  not  so;  the  dale  of  the  a^signmcDt  is 
material  only  to  fix  the  period  of  the  insolvency ;  of 
the  circumstance  which  gave  right  to  the  preference 
of  the  United  States,  whatever  it  is  :  but  whether  it 
shall  lake  preference  of  the  judgment  is  the  mailer 
to  be  decided  by  the  act  of  congress,  and  not  by  the 
legal  force  or  operation  of  the  assignment ;  which, 
to  all  the  purposes  of  (his  argument,  is  the  same 
whether  made  three  days  or  thirty  days  after  the 
judgment.  The  time  when  you  may  issue  an  execution 
under  a  judgment  is  no  limitation  of  the  power  of  the 
judgment  to  bind  the  real  estate;  otherwise,  a  sate 
made  within  the  four  days  would  be  valid  and  effectual, 
3.  The  case  of  Gibbs  v.  Gibbs,*  was  that  of  a  judg- 
ment creditor  without  an  execution;  another  judg- 
ment creditor  with  an  execution  executed ;  and  then 
a  legal  bankruptcy;  there  being  at  that  time,aregU' 
lar  bankrupt  law  in  Penneylvania.  The  <]uestion  was 
between  the  two  judgments.  Did  the  second  judg- 
ment creditor  pretend  to  take  priority  by  virtue  of  its 
execution,  or  by  that  ^'  actual  possession"  which  u 
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«et  up  in  our  case  ?  No !  The  second  judgment  credi-      1817. 
tor  claimed  because  the  words  of  the  bankrupt  law  ex-    ^llJ^y"^^ 
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presslj'included  the  case  ofhis  opponent,  taking  away 
his  right,  and  did  npt  so  include  or  afiect  his  own  judg- 
ment or  right.  The  question  arose  under  the  30th 
section  of  the  bankrupt  law,  which  expressly  declares 
*^  that  every  creditor,  having  security  for  his  debt  by 
judgment,  &c.,  whereof  there  is  no  execution  served 
and  executed  upon  the  lands,  goods,  and  estate  of  the 
bankrupt,  &c.,  shall  not  be  relieved  for  any  morer 
than  a  rateable  proportion  of  their  debts,**  &c.  The 
creditor,  therefore,  in  that  case,  whose  judgment  was 
unexecuted,  was  expressly  excluded ;  and  he  whose 
jadgment  was  executed,  was  as  expressly  saved  by 
the  terms  of  the  act.  The  reason  given  for  this  con- 
struction of  the  bankrupt  law,  does  not  apply  to  our 
case.  It  is,  that  the  estate  vested  in  the  commission* 
ers^  by  the  act  of  bankruptcy ;  but  so  far  is  this  from 
being  the  effect  of  an  act  of  insolvency  by  the  act  of 
congress,  that  it  has  been  decided  that  the  right  ac- 
quired by  the  Uriited  States,  by  the  insolvency,  is  a 
mere  right  of  priority  ofpayment^  without  even  creif- 
ting  a  lien  on  the  real  estate  to  secure  it.  The  case  of 
Moliere^s  lessee  v.  Noe,*  arose  under  the  intestate  laws 
of  Pennsylvania.  These  laws  authorize  a  sale  of  the 
real  estate  of  an  intestate,  under  certain  circumstan- 
ces, by  the  administrator,  by  the  order  and  sanction 
of  the  orphan^s  court.  A  bouse  and  lot  of  an  intes- 
tate had  been  thus  sold.  Certain  judgments  had 
been  obtained  against  the  intestate  in  his  life-time; 
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1817.  Mdthe  question  was  between  these  judgment  crr<^ 
ditors  and  the  purchaser  froin  the  administrator 
under  the  order  of  the  orphans'  court  The  deci- 
,  sion  is  made  in  favour  of  the  latter^  on  a  review  of 
the  several  laws  of  the  state  on  the  subject,  and  the 
clear  intention  of  the  legislature.  No  principle  is 
affirmed  at  all  applicable  to  our  case«  The  court 
say,  that  the  word  ^dtbts^^"*  in  its  most  general 
sense,  and  as  used  in  those  acts  of  assembly  in* 
dudes  a  judgment;  and  that  general  words  will 
Bot  be  restrained  to  particular  cases,  unless  to  avoid 
absurdity,  contradiction,  or  flagrant  it^iiee.  Thejr 
then  observe  that  neither  will  occur  in  their  case» 
Vo  inconvenience ;  ^^  because  the  lands  will  sell  bet- 
ter for  being  discharged  from  liens ;  and  it  makes 
no  odds  to  the  judgment  creditors  by  whom  tliey  are 
sold,  provided  they  are  sold  fairly,  and  the  proceeds 
faithfully  applied.^'  The  court  then  go  on  to  declare 
that  in  the  application  of  the  proceeds  the  jiulgmeiit 
creditors  shall  have  their  preference^  and  all  the  beneflt 
e/"  their  lien ;  and  that  it  would  be  monstrous  injus* 
tice  were  it  otherwise.  This  case  gives  no  counte* 
nance  to  the  suggestion  that  in  Pennsylvania  a  judg- 
ment is  considered  as  no  more  than  a  debt  deprived 
of  all  attributes  of  lien,  and  merelv  such  in  the  course 
of  distribution.  4.  In  Pennsylvania  it  is  the  constant 
practice  for  the  mortgagor  to  keep  possession,  not 
only  of  the  land,  but  of  all  the  deeds  and  instruments 
of  title ;  that  he  sells  and  disposes  of  the  property, 
and  delivers  possession  to  the  purchaser,  who  holds 
it,  subject,  indeed,  to  the  mortgage  as  he  would  d# 
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te  a  judgment;  and  in  no  respect  differently;  and      IWK 
that  a  judgment  is  specific  enough  in  its  force  and  ope* 
ration  to  have  preference  of  a  subsequent  mortgage ; 
which  a  mere  debt  bj  simple  contract,  or  by  specialty, 
would  not  do.     Why,  then,  shall  it  not  have  the  same 
preference  over  a  mere  pnority  of  payment  arising 
after  its  date  ?  A.  The  equality  to  which  a  bankrupt* 
cy  reduces  a  judgment  creditor  with  theotlier  credit 
tors  of  the  bankrupt  is  greatly  relied  uf>on  by  the  de* 
fendant ;  but  it  is  the  efiect  of  the  positive  provisioa 
of  the  statute  meeting  the  case  in  termSr  and  founded 
on  the  peculiar  policy  of  that  system;  neither  of  which 
is  found  in  the  act  of  congress  now  under  considera* 
tion.     It  is  said  there  is  no  difference,  in  reason,  be 
tweenthe  effect  of  a  bankruptcy^  and  Jt  legal  insolvent 
cy ;  and  as  the  former  would  destroy  the  right  and 
lien  of  a  judgment,  so  should  the  latter.    The  answer 
is  obvious.     The  bankruptcy  does  it  by  virtue  of  the 
express  terms  and  provisions  of  the  statute ;  and  if 
the  same  authority  can  be  found  in  the  case  of  insol- 
vency, it  will  stand  on  the  same  reason,  or,  rather^ 
the  same  right.     No  case  has  been  shown  where  s 
judgment  creditor  has  been  deprived  of  liis  rightf 
his  lien,  his  interest  in  the  land^  iiis  pi^eference^  by 
construction ;  by  the  use  of  general  terms :  and  in 
the  case  of  Moliere's  lessee  v.  Noe^  his  right  of 
priority  of  satisfaction  out  of  the  proceeds  of  ibe 
estate,  is  expressly  recognised,  and.  the  contrary 
dkx^trine  held  to  be  ^  monstrous  injustice.^ 


Mr.  Justice  WAStturoToif  delivered  the  optnionr  oi  March  istli, 
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J817.  the  court,  and  after  stating  the  facts,  proceeded  ai 
follows. 

Two  questions  were  made  in  the  circuit  court 
Ist  At  what  time  a  judgment  nisi  on  an  award  of 
arbitrators,  made  under  an  order  of  court,  binds  tlie 
real  estate  of  the  defendant  against  whom  the  award 
is  made;  whether  on  the  day  it  is  rendered;  or  on  the 
quarto  die  past^  if  no  exceptions  be  filed ;  or  on  the 
daj  when  the  exceptions,  if  any  are  filed,  are  o?er- 
ruled.  2.  If  from  the  time  when  the  judgment  nisi 
is  entered ;  then  whetl^r,  in  this  case,  the  United 
States  are  entitled  to  be  paid  in  preference  to  the 
judgment  creditor  ? 

The  first  question  was  not  decided  by  the  court 
below,  and  is  not  contested  in  this  court 

In  considering  the  second  question,  it  will  be  as- 
sumed, for  the  sake  of  the  argument,  that  the  judg- 
ment nisi  binds  the  real  estate  of  the  debtor  from 
the  time  it  is  rendered. 

This  question  did  not  arise  id  the  cases  of  the 
United  States  v.  Fisher  e/  al'  or  in  that  of  the  United 
States  V.  Hooe  et  oL^  The  point  decided  in  those 
cases  was,  that  a  mere  state  of  insolvency  or  ina* 
bility  in  a  debtor  to  the  United  States  to  pay  all  his 
debts,  gives  no  right  of  preference  to  the  United 
States,  unl:*8s  it  is  accompanied  by  a  voluntary  as- 
signment o  all  the  property  for  the  benefit  of  his 
creditors.  There  can  be  little  doubt  but  that  the 
word  insoloi  ncy^  mentioned  in  the  act  of  1790,  dt 
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35.  sec.  46.,  and  repeated  in  the  act  of  1797,  du.74.  iftit. 
sec.  5.,  and  of  1799,  ch.  128.  8ec«.  65^  meana  a  legtJ 
InsolveDCy,  which,  wheoever  it  occurs,  the  right  of 
preference  arises  to  the  United  States,  as  well  as  ih 
the  other  specified  cases  to  which  the  acts  of  1797 
and  1799  htve  extended  the  cases:  of  insolvency*  - 

In  this  case,  the  conveyance  of  Crsttnmond,  on  thb 
522d  of  May,  1U05,  was  of  all  his  property;  at 
which  time  he  was  unable  to  pay  all  hb  debts:  it  iSf 
therefore,  a  case  precisely  within  the  law  and  withisi 
jthe  principle  decided  by  the  above  cases. 

But  the  question  still  remains  to  be  decided  wbe<^ 
ther  this  right  of  preference  which  accrued  on-  th^ 
j)2d  of  May  can  cut  out  a  prior  judgment  creditor  i 
The  law  declares  ^vthat  in  all  eases  of  insolveocyt 
fkc.  the  debts  dub  to  the  United  States  shall  be  first 
s^atisfled,  and  if  the  ass^ees,  &c.  shall  pay  any  deU 
due  by  the  person  or  estate  from  whom  oribr  which 
tl^ey  are  acting,  previous  to  the  debts  due  to  the 
United  States  from  such  person  or  estate  being  first 
duly  satisfied,  they  shall  become  answerable  for  the 
same  in  their  own  persons  and  estates.''  These  ex« 
pressions  are  as  general  as  any  which  could  have 
been  used,  and  exclude  all  debts  due  to  individuals, 
trtiatever  may  be  their  dignity.  The  assignees  are 
made  personally  responsible  to  the  United  States  iff 
in  case  of  insolvency,  they  pay  any  debt  previous  to 
those  due  to  the  United  States.  The  law  makes  no 
exception  in  favour  of  prior  judgment  creditors ;  and 
no  reason  has  been,  or  we  think  can  be,  shown  te 
warrant  this  court  in  making  one. 


CASES  IN-  THE  SUPREME  COtTRT 

Exceptions  there  must  necessarily  be  as  to  the/umb 
out  of  which  the  United  States  are  to  be  aatioti^d, 
but  there  can  be  none  in  relation  to  the  debts  due 
from  a  debtor  of  the  United  States  to  individuals. 
The  United  State<iare  to  be  first  satisfied ;  but  then 
it  must  be  out  of  the  debtor's  estate.  If,  therefore, 
before  the  right  of  preference  has  accrued  to  the 
United  States,  the  debtor  has  made  a  bona  Jlcle  con- 
veyance of  his  estate  to  a  third  person,  or  has  mort- 
igaged  the  same  to  secure  a  debt,  or  if  his  properlj 
has  been  seized  under  a  fi  /a.,  the  property  is  d^ 
vested  out  of  the  debtor,  aud  cannot  be  made  hable 
to  the  United  States.  A  judgment  gives  to  the 
judgment  creditor  a  lien  on  the  debtor's  lands,  and  a 
preference  over  all  subsequent  judgment  creditors. 
But  the  act  of  congress  defeats  this  preference  ia 
favour  of  the  United  States,  in  the  cases  specified  in 
the  ti5th  section  of  the  act  of  1790. 

Tile  judgment  of  the  circuit  cqurt,  therefore,  is  to 
be  a^rmed  with  costs. 

jQ{]gmeDt  affirmed.^ 

k  Tbe  •hove  it  tlie  opinion  de-  which  he  wu  dtracted  to  deliver 
livered  ti;  Mr.  Jii6tii;e  W  aiiumq-  U  the  opioioa  «f  this  court  >'' 
^N,  in  Uie  circuit  court,   aitd 
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NOTE  I. 
JLiditiotud  Note  on  Hit  Prineiple$  cmd  Practice  tn  Prize  Causei. 

• 

In  the  Appencliz  to  the  first  Tbluroe  of  these  Reports,  (Note 
n.,)  a  siimmaiy.  sketch  was  attempted  of  the  practice  in  prize 
cattfes  in  some  of  its  most  important  particulars.  It  has  been 
suggested  that  a  more  enlarged  view  of  the  principles  and  prac* 
tice  of  prize  courts  might  be  useful,  and  in  case  of  a  future 
war,  save  much  embarrassment  to  captors  and  claimants.  With 
this  view  the  following  additional  sketch  is  submitted  to  the 
learned  reader. 

As  preliminaiy  to  the  subject  it  majr  be  obsetred,  that  the 
ordinary  prize  jurisdiction  of  the  admiralty  extends  to  all  cap- 
tures made  on  the  sea,  jure  helli^  (The  Two  Friends,  1  Rob* 
271.  284  ;*)  to  captures  in  foreign  ports  and  harbours,  (Lindo  v. 
Rodney,  Doug,  613.  note;)  to  captures  made  on  land  by 
naval  forces  add  upon  surrenders  to  naval  forces  either  solely  or 
by  joint  operations  with  land  forces,  (Lindo  v.  Rodney,  Doug. 
6i3.  note.  Chinsurah,  1  Acton^  179;}  and  this,  whether  the 
property  so  captured  be  goods,  ships,  or  mere  choses  in  action, 
{lb.)    To  captures  made  in  riversi  ports,  and  harbours  of  the 

a  Connottront    (les   juges   de  d*auni  ancien  date  que  ceUedereUsf 

Tamiraute)  des  prises  (kites  en  blissement  de  »a  Juritdiciion.    Or-^ 

mer,  &c.     Ordonnance  de  1681,  dotmance  de  1400,  art  4.  et  suir. 

Lw.  1.,  Tit.  2,  de  la  Competence^  de  1517,  art  3.  ct  suiv.de  1543, 

ArL  3.    Cette  attribution  ^  1' Ami-  art.  20,  ct  dc  1584,  art.  33.     Va- 

zaute  pour .  Us  prUes^  cH  encora  liny  lb. 
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captoWs  own  country,  (W.  B.  ▼.  Latimer,  4  Doll,  Appendix  f. 
Le  Caui  v   Eden,  Doug,  606.     Lindo  v   Rodney,  Dong.  6 J 3., 
Dote ;)  to  money  received  as  a  ransom  or  commutation  on  » 
capitulation   to  naval  forces  alone,  or  jointly  with  land  foraea 
(Ships  taken  at  Genoa,  4  Rob.  388. ;)  and  to  ransoms  upon  cap* 
tures  at  sea  generally     (Anthon  v.  Fisher,  Dovg,  649.  note  ^1) 
Maisonnaire    r.    Keating,    2    Gallis.)      But    the    admiralty, 
merely  by  its  own  inherent  powers,  never  exercises  jurisdiction 
as  to  captures  or  seizures  as  prize  made  on  shore  without  the  co- 
operation of  naval  forces,  whether  made  in  our  own,  or  in  a  fo- 
reign territory.  (The  Two  Friends,  ]l2o6  271  284.  TheEma- 
lous,  1  GaUii.  563.)     Wherever  such  a  jurisdiction  is  exercised, 
it  is  by  virtue  of  powers  derived  aliunde.     And  though  when 
the  jurisdiction  has  once  attached,  it  may  be  lost  bj  a  hostile 
recapture,  escape,  or  voluntary  discharge,  (Hudson  v.  Guestier^ 
4  rVancA,  293. ;)  yet  it  remains  notwithstanding  the  goods  are 
landed,  for  it  does  not  depend  on  their  local  situation  atter  cap- 
ture ;  but  the  court  will  follow  the  goods  or  their  proceeds  with 
its  process  wherever  they  may  be  found,  or  under  whatever 
title  acquired.     (Home  v.  Camden,  2  H.  Bl.  633.     4  Term 
Rep,  388.     Willis  v.  Commissioners  of  Prize,  5  East^ZZ.   The 
Noysombed,  7  Fes.  503.     The  Louis,  5  Rob,  146.     The  Tw» 
Friends,  1    Rob    271.     The  Eliza,    1   Acton,  336      Smart  v. 
Wolff,  3  Term  Rep,  223.    The  Pomona,  1  Dodson,  25.)    There- 
fore, where  the  property  is  carried  into  a  foreign  port,  and  there 
delivered  upon  bail  by  the  captors,  the  piize  court  does  not 
lose  its  Jurisdiction,  but  may  proceed  to  adjudication  and  en- 
force the  stipulation.     (The  Peacock,  4  Rob,  186.)     So,  if  a 
prize   be  lost  at  sea,  the  court  may,  nevertheless,  proceed  to 
adjudication,  either  at  the  instance  of  the  captors  or  of  the 
claimants.     (The  Susanna,  6  Rob.  48.)     So,  although  the  pro- 
perty may  be  actually  lying  within  a  foreign  neutral  territoiy, 
the  court  may  proceed  to  adjudication.     (Hudson  v.  Guestier, 
4  Cranch,  293.     The  Christopher,  2  Rob  209.     The  Henrick 
and  Maria,  4  Rob,  43.     1  he  Comet,   6  Rob.  285.     The  Vic- 
toria, Edwardtf  97.)     So,  although  the  property  has  been  sold 
by  the  captors,  or  has  passed  into  other  hands.     (The  Falcon, 
6  Rob.  194.    The  romoua»  1  Dodson^  26.)    But  it  rests  is 
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the  sound  discretion  of  the  court,  whether,  when  property 
has  been  sold  or  converted  bj  the  captors,  it  will  proceed  to 
adjudication  in  their  favour ;  for  it  is  only  in  cases  where  the 
same  has  been  justifiably  or  legally  converted  by  the  captors, 
that  they  can  claim  its  aid.  The  court  will  withhold  that  aid 
where  there  has  been  a  conversion  by  the  captors  without 
necessity  or  reasonable  cause.  (L^Kole,  6  Ruh.  220.  La  Dame 
Cecile,  6  JRo6  257.  The  Arabella  and  Madeira,  i  Galli$>) 
When  once  the  prize  court  has  acquired  jurisdiction  over 
the  principal  cause,  it  will  exert  its  authority  over  all  the  inci« 
dents.c  It  will  follow,  as  has  been  already  observed,  prize 
proceeds  into  the  hands  of  agents  or  other  persons  holding  them 
for  the  captors,  or  by  any  other  title ;  and  in  proper  cases 
will  decree  the  parties  to  pay  over  the  proceeds,  with  interest, 
upon  the  same  for  the  time  they  have  been  in  their  hands. 
(Smart  v.  Wolff,  3  Term  Rep.  323.     Home  v.  Camden,  3  H. 

h  S'il  y  a  aucun  qui  rompe  cof-  Dunkerque,  centre  Ics  auteun  da 

fre,  balle  ou  pippe,  ou  autre  mar-  piliagpe  du  navirei'Amitie,  qui  let 

chaodise  que  uostredit  admiral  ne  coDdamue  &  la  restitution  du  prix 

•oit  present  en  sa  personne  pour  dee  choses  pillees,  lesprive  de  leur 

lay,  U  fotfera  sa  part  du  butin  et  part  aux  pritesj  et  prononce  le 

si  sera  par  ice  luy  admiral   puny  banissement    contre   I'un  d'euz, 

selon  le  meffai^t.     Ordonnance  de  avec  injonction  au  capilaine  da 

1400,  Art.  10.  Coll,  Mar.  79.  Or-  corsah-e  capteur,  d'etre  plus  cir- 

dnnnance  de  15U4, arL  30.  Id.  III.  conspect    k  I'avenir.     Code  det 

Defendons  de  faire  aucune  ouver-  Prites^tom.  1,  p.  U8.,  {Par  Cui* 

tare  des  coOTres,  ballots,  sacs,  pipes,  dutrd.) 

barriques,  ionneaax  et  armoires,         c   M.  Pamiral  et  les  commis* 

de  transporter  ni  vendre   aucune  saires  connoUroot  aussi  des  par* 

marchandiseB  de  la  prite;    et  d  tages  de*  prises  et  de  tout  ce  qui 

iouUspersonnes  d*en  acheter  ou  re-  leur  est  incident,  meme  des  liguidor 

dlerjusqu'd  ce  que  la  prise  ait  6U  tions,  et  comptes  des  diporitaires 

jugie,  ou  qu'il  en  ait  ei6  ordonn6  lorsqu'iU  le   jug^erpnt  i  propoe. 

par  justice ;  k  peine  de  restitution  comme  aussi  des  echouements  dec 

de    quadruple,     et     de    punition  vaisseaux  ennemis  qui  arriverout 

^rporelle.     Ordonnance  de  1681,  pendant  la  guerre,  circonsiances 

Uc.  3,  tit.  9,  Des  Prues,  art.  20.  et  dependances.     RigUment  du 

Quatre  Juin,  1783,  jugement  en  23  ^m/    17 14.  ArL  6.  2  k'alif^ 

dernier  ressort  de  Tamiraule  de  Sur  {"Ordonnance,  318. 
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BL  533.  4  Term  Rep.  382.  Jennings  v.  Carson,  4  Cranehf  1. 
The  Two  Friends,  1  Rob.  273.  The  Princessa,  2  Rob.  31. 
The  Louis,  6  Rob.  140.  Willis  ▼.  Commissioners  of  Prize, 
5  East,  22.  The  Noysomhed,  7  Ves.  693.)  It  maj  also 
enforce  its  decrees  against  persons  having  the  proceeds  of  prize 
in  their  hands,  notwithstanding  no  stipulation,  or  an  insufficient 
stipulation,  has  been  taken  on  a  delivery  on  bail ;  for  it  may 
always  proceed  in  rem  where  the  res  can  be  found,  and  is  nol 
confined  to  the  remedy  on  the  stipulation.  (Per  Buller,  J. 
in  3  Term  Rep.  323.  Per  Grose,  J.  in  5  Easty  33.  The 
Pomona,  I  Dodson^  25.  The  Herkimer,  5(e«art,  128.  S.  C. 
2  HalV$  Am.  Law  Joum.  133.)  And  in  these  cases  the  court 
may  proceed  upon  its  pwn  authority,  ex  officio^  as  well  as  upon 
the  application  of  parties.  (The  Herkimer,  SiewarU  128.  S.  C. 
2  HdLVa  Am.  Law  Joum.  133.)  Nor  is  the  court  yiinc^us  ofiew 
after  sentence  pronounced ;  for  it  may  proceed  to  enforce  all 
rights,  and  issue  process  therefor,  so  long  as  any  thing  remains 
to  be  done  touching  the  subject  matter.     (Home  ▼.  Camden, 

2  H.  Bl.  533.  and  cases  ubi  supra,) 

The  prize  court  has  also  exclusive  jurisdiction  as  to  the  ques- 
tion who  are  the  captors,  and  joint  captors,  entitled  to  share  in 
the  distribution,  and  its  decree  is  conclusive  upon  all  parties. 
(Home  V.  Camden,  2  //.  BL  533.  4  Term  Rep.  382.  The 
l/crkimcr,  Stewart^  128.  S.  C.  2  IlalVs  Am.  Law  Joum,  133. 
Duckworth  v.  Tucker,  3  Taunton,  7.)  It  has  the  same  exclu- 
sive authority  as  to  the  allowance  of  freight,  damages,  expense?, 
and  costs,  in  all  cases  of  captures.  (Lc  Caux  v.  Eden,  Doug. 
59-1.  Lindo  v.  Rodney,  Doug,  613.  Smart  v.  Wolff,  3  Term 
Rep,  223.  The  Copenhagen,  1  Rob.  289.  The  St.  Juan  Bap- 
tista,  5  Rob,  33.  The  Die  Frie  Darner,  5  Rob.  357.  The 
Betsey,  1  Rob.  OV  Duckworth  v.  Tucker,  2  Taunt,  7.  Jen- 
nings V.  Carson,  4  Cranch,  2.  Bingham  v.  Cabot,  3  Dall.  19. 
The  United  States  v.  Peters,  3  Dall.  121.     Talbot  v.  Janson, 

3  Dall.  133.  2  Browns  Civ.  and  Adnu  Laj:,  208. j  And 
though  a  mere  maritime  tort  unconnected  with  capture  jure 
belli  may  be  cognizable  by  a  court  of  common  law ;  yet  it  is 
clearly  established  that  all  captures,  jure  bdli^  and  all  J^orta 
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counccted  therewithi  are  exclusivelj  cognizable  ill  the  prize 
court. 

And  the  prize  court  will  not  onlj  entertain  suits  for  restitu- 
tion, and  damages  in  cases  of  wrongful  capture,  and  award 
damages  therefor;  but  it  will  also  allow  damages  for  all  per- 
sonal torts,  and  that  upon  a  proper  case  laid  before  the  court 
as  a  mere  incident  to  the  possession  of  the  principal  cause. 
And  in  such  a  case  it  will  not  confine  itself  to  the  actual  wrong 
doer ;  but  will  apply  the  rule  of  respondeat  superior^  and  de- 
cree damages  against  the  owners  of  the  ofifending  privateer. 
(Del  Col.  ▼.  Arnold,  3  Ball.  333.  The  Anna  Maria,  ante,  327. 
Bynk,  Q.  /.  Piib,  L.  1.  ch.  19.,  Du  Ponceau's  transUUion,  147.) 
And  where  the  captured  crew  have  been  grossly  illtreated, 
the  court  will  award  a  liberal  recompense.  (The  St.  Juan 
Baptista,  5  Rob.  S3.  The  Die  Frie  Damer,  5  Rob.  857.  The 
Lively,  1  Gallis.  315.) 

As  the  prize  court  has  an  unquestionable  jurisdiction  to  ap- 
ply confiscation  by  way  of  penalty  for  falsity,  fraud,  and  mis- 
conduct of  citizens  as  well  as  of  neutrals^  (The  Johanna  Tho- 
len,  6  Rob.  72.  Oswell  v.  Vigne,  15  Eattf  70.;)  so  it  may,  in 
like  manner,  decree  a  forfeiture  of  the  rights  of  prize  against 
captors  where  they  have  been  guilty  of  gross  irregularity,  or 
criminal  neglect,  or  wanton  impropriety  and  fraud.  It  is  a 
part  of  the  ancient  law  of  the  admiralty,  independent  of  any 
statute,  that  captors  may,  by  their  misconduct,  forfeit  the  rights 
of  prize ;  and  in  such  cases  the  property  is  condemned  to  the 
government  generally.  And  this  penalty  has  been  frequently 
enforced,  not  only  where  the  captors  have  been  guilty  of  fraud, 
(8  Cranchf  431.  The  George,  ante,  278* :)  but  also  where  they 
have  violated  the  instructions  of  government  relative  to  bringing 
in  the  prize  crew,  and  have  proceeded  without  necessity  to  dis- 
pose of  the  property  before  condemnation.  (La  Reine  des  Anges^ 
Siewarif  9.)  So,  where  the  captors  have  rescued  a  prize  ship 
from  the  custody  of  the  marshal  after  a  monition  duly  served. 
(The  Cossack,  Stewart,  513.)  In  short,  the  court  is  the  con- 
stitutional guardian  of  the  public  interests  in  relation  to  matters 
of  prize  ;  and  wherever  there  is  any  deviation  from  the  regular 
f  ouxse  of  proceedings,  it  expects  \o  have  ^  sufficient  reason 
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in  costs  and  damages.^  If  the  vessel  and  cargo,  6t  knf 
part  thereof,  be  good  prize,  thejr  are  completely  justified.  And 
although  the  whole  property  may,  upon  a  hearing,  be  restored| 
yet,  if  there  was  probable  cause  of  capture,  they  are  not  respon- 
sible in  damages,  (Opinion  of  M.  Portalis^  in  the  case  of  the 
Statira,  2  Cranch,  102.  note  (a)  ;)  but,  on  the  other  hand,  they 
may,  under  circumstances  according  to  the  degree  of  doubt  or 
suspicion  thrown  upon  the  case,  either  from  defects  of  the  pa- 
pers, the  nature  of  the  voyage,  or  the  conduct  of  the  captured 
crew,  be  entitled  to  receive  their  costs  and  expenses  in  bringing 
in  the  property  for  adjudication.  It  is  not  within  the  object 
of  this  note  to  enumerate  all  the  various  circumstances  which 
have  been  adjudged  to  constitute  probable  cause  for  captures. 
But,  in  general,  it  may  be  observed,  that  if  the  ship  pretend  to 
be  neutral,  and  has  not  the  usual  documents  of  such  ship  on 
board,  (The  Anna,  5  Rob,  332. ;)  if  the  cargo  be  without  any 
clearance,  (76. ;)  if  the  destination  be  untrully  stated ;  if  the 
papers  respecting  the  ship  or  cargo  be  false  or  colourable,  or  be 
suppressed  or  spoliated  ;  or  if  the  neutrality  of  the  cargo  does 
not  distinctly  and  fully  appear,  {Report  of  Dr,  Lee  &c.,  CkU' 
ty^s  Law  of  JSfcUions^  Appendix^  303.,  Wheat,  on  Capt.  Appen* 
dixy  S20. ;)  if  the  voyage  be  from  or  to  a  blockaded  port,  (The 
Frederick  Molke,  1  Rob.  86.,}  or  not  legal  to  the  parties  en- 
gaged in  the  traffick ;  (The  Walsingham  Packet,  2  Rob.  77i 
The  Hoop,  1  Rob.  196.  The  St.  Antonius,  1  Acton,  113.  ;)  if 
the  cargo  be  of  an  ambiguous  character  as  to  contraband ;  (The 
Endraught,  1  Rob.  22.    The  Rindge  Jacob,  1  Rob.  89.    The 

/  Lesdits  preneurs  eropeschans  oa  fausse  couleor  quails  mettoyent 

aucuns    marcbands,    Nauire    ou  de  non  cognoistre  s'ils  estoyent 

marchandise  sans  cause  raisonna-  nos  aduersaires,  ou  non,  qui  est 

hie,  ou  quails  ne  soyent  no6  ad-  chose  bien  damnable,  centre  rai* 

ucrsaires,  nostrcdU  admiral  sera  son  et  iustico,  que  [homme  souba 

deuemerU    restUuer  le    dommage,  telle  couleur  deust  porter  dom- 

et    ne  permettra     plus    IVsago  mage,  ou  destourbier.      Ordon- 

qu'oQt  '^  ce  contre  raison  tenue,  nance  de  1400,  art.  8.     See  the 

iceux  preneurs,  en  quoy  ils  ont  opinion  of  M.  PoriaUs  in  the  case 

faictetdonoede  grands  dommages  of  the  PigOQ^  2  Cranchf  98,  Doto 

a  aucuns  de  nos  allies^  par  feinte,  (a) 
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Jonge  Margate tha,  I  Rob.  189.  The  Twende  Broder,  4  Rob. 
S3.  The  Frau  Margaretba,  6  Rob.  92.  The  Hanger,  6  Rob. 
125.;)  and  generally  if  the  case  be  a  case  of  farther  proof ;  all 
or  any  of  those  circumstances  furnish  a  probable  cause  for  cap- 
ture, and  justify  the  captors  in  bringing  in  the  ship  and  cargo 
for  adjudication. 

Whenever  the  captors  are  justified  in  the  capture,  they  are 
considered  as  having  a  bon&fide  possession,  and  are  not  respon- 
sible for  any  subsequent  losses  or  injuries  arising  to  the  pro- 
perty from  mere  accident  or  casualty,  as  from  stress  of  weather, 
recapture  by  the  enemy,  shipwreck,  &c.     (The  Betsey,  1  Rob* 
93.     The  Catharine  and  Anna,  4  Rob.  39.     The  Carolina^ 
A\Rob.  256.    Del  Col  v.  Arnold,  3  Ball.  333.)     They  are,  how- 
ever, in  all  cases  bound  for  fair  and  safe  custody;  and  if  the 
property  be  lost  from  want  of  proper  care,  they  are  responsible 
to  the  amount  of  the  damage ;  for  subsequent  misconduct  may 
forfeit  the  fair  title  of  a  bond,  fide  possessor,  and  make  him  a 
trespasser  from  the  beginning.     (The  Betsey,  1  Rob.  93.     The 
Catharine  and  Anna,  4  Rob>  39.)    Therefore,  if  the  prize  be 
Jost  by  the  misconduct  of  the  prize-master,  or  from  neglecting 
to  take   a  pilot,  or  to  put  on  board  a  propet  prize  crew,  the 
court  will  decree  restitution  in  value  against  the  captors.   (The 
Der  Mohr,  3  Rob.  129.     The  Speculation,  2  Rob.  293.     The 
William,  6  Rob.  316.     Del  Col  v.  Arnold,  3  Ball  333      Wil- 
cocks  V.  Union  Ins.  Com.  2  Binney^  574.)     But  although,  in 
general,  irregularity  of  conduct  in  captors  makes  them  liable 
for  damages,  yet  in  case  of  a  bond  fide  possession,  the  irregu- 
larity to  bind  them  must  be  such  as  produces  irreparable  loss, 
as,  for  instance,  such  as  may  prevent  restitution  from  an  enemy 
who  recaptures  the  property.    (The  Betsey,  1  Rob.  93.)     And 
in  cases  of  gross  misconduct,  the  court  wjll  hold  the  commission 
pf  the  captors  forfeited.     (The  Marianne,  6  Rob  9.)     But  if 
the  injured  parties  lie  by  for  a  great  length  of  time,  the  court 
will  not  issue  a  monition  to  the  captors  to  proceed  to  adjudica- 
tion, even  when  misconduct  is  laid  as  the  ground  of  the  appli- 
cation.    (The  Purissima  Conception,  6  Rob.  45.) 

When  a  ship  is  captured,  it  is  the  duty  of  the  captors  to  send 
^r  into  some  convenient  port  for  adjudication      (Tht  Huldah^ 

VoL\  HI  2 
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3  Rob.  235.  The  Madonna  del  Burso,  4  Rob.  169.  The  St. 
Juan  Baptista,  5  Rob.  33.  The  Wilhelmsberg,  5  Rob.  143. 
Tlie  Clsebe,  5  Rob.  173.  The  Lively,  I  Gollu.  Z\b.)s  And 
a  convenient  port  is  such  a  port  as  the  ship  may  ride  in  with 
safety  without  unloading  her  cargo.  (The  Washington,  6  Rob. 
275.  The  Principe,  Edwards,  70.)  And  the  captors  are  bound 
to  put  on  board  the  captured  ship  a  sufficient  prize  crew  to  oa- 
Tigatc  the  vessel  into  such  a  port,  unless  the  captured  crew  coo« 
sent  to  navigate  her;  (which  in  general  they  are  not  bound  to 
do;)  but  if  they  consent  they  cannot  afterwards  impute  any  fault 
to  the  captors.  (Wilcocks  v.  Union  Ins.  Co.,  2  Binney  51^ 
The  Resolution,  6  Rob.  13.  The  Pennsylvania,  1  jScion^S^ 
The  Aleiander,  I  Gallis.  532.  S.  G.  8  Cranchy  1(59.)  And  in 
case  of  the  capture  of  a  neutral  ship  the  crew  ought  not  to  be  hand- 
cuffed  or  put  in  irons,  unless  in  eitreme  cases ;  for  if  unnecessarily 
done  the  prize  court  will  decree  damages  to  the  injured  parties. 
(The  St.  Juan  Baptista,  5  Rob.  33.  The  Die  Fire  Darner,  5  Rob. 
357.)  Captors  are  not  bound  to  explain  the  cause  of  capture,  but 
it  is  highly  proper  so  to  do,  as  the  master  may  explain  it  away. 
(The  Juffrow  Maria  Schroeder,  3  Rob.  147.)  They  may  chase 
under  false  colours ;  but  the  maritime  law  does  not  permit  them 
to   fire   under  false  coloOrs.      (The  Peacock,  4  Rob.    185.)^ 

^  Enjoignons  aux  capitaines  qui  mandans  scs  vaisscaux  oo  ceux 

auront    fait    quelque    prise,    de  armcs  en  course  par  ses  sojet?, 

Tamcncr  ou  cnvoyer,  avec    les  seront   teaus   d^arborer  pavilion 

prisonoiers,  au  port  oil    ils   au*  fran^ais  avant   de  tircr  le  coup 

ront  ann6,  ^  peine  de  perte  de  d^assurancc  on  de  scmonce.    De- 

Icur  droits    et    d'araende   arbi*  fensea    trOs-expresses    leur  sent 

traire;    si  ce  n'est  qu'il  fussent  faitc^s    de     tircr    sous    paviiion 

forcis    par    la   tempdto   ou    par  Stranger,  k  peine  d*6tre  prives. 

les  eoncmia,  dc  relacher  en  quel-  cux  ot  Icur  amiatcurs,  de  tons  ^ 

qae  antre  port,  auuncl  cus  ils  sc-  provenu  de  )a  prise,  qui  s^ra  con- 

ronltenusd'cndoniicrincessament  fisquc  an  profit  do  Sa  Majesty  si 

avis  aux  intcrrcssos  a  I'armeracnt.  le  vaisscat:  c§t  jug6  cnnemi ;  et  en 

UOrdonna7icc  de  1G81,  Uv.  3.  liL  cas  que  la  vaisscan  soit  jug^  neu- 

9-  Des  Prises,  art.  7.     See  also  tre,  les  capitaincs  ct  annateurs 

tbc  Ordinance  of  1584,  art.  43.  seront    condamnes   auK   d^pens. 

Coll.  Mar,  113.  dommagcs  ct  inter^ts  des  proprie- 

h  Sa  Majesto  a  ordonne,  et  or-  taires.    Ordtmnxmced»  17  Man, 

donne,  que  tous  les  capitaincs  com-  1 696. 
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They  have  no  right  to  make  any  spoiiatioD  or  damnge  to  th« 
captured  ship  ;  or  to  embezzle  or  convert  the  property ;  or  to 
break  bulk,  or  to  remove  any  of  the  property  from  the  ship,  un- 
less in  cases  of  necessity,  or  where  obvious  reasons  of  poJrcy, 
or  the  urgency  of  the  occasion,  justify  them  in  so  doing.     (Tite 
Concordia,  3  Rob.  102      L'Eole,  6  Kob  230.     The  Washing- 
ton, 6  Rob.  276.     Clerk'$  Praxis,  163.      Del  Col  v.  Arnold,  3 
DalL  333.)     And  in  every  case  of  a  removaf  of  property  from 
a  captured  ship  the  court  expects  to  be  sati^^fied  as  to  the  pro- 
priety of  the  removal   before  it  will   proceed   to  adjudication. 
But  If  any  of  the  captured  property  be  shown  to  be  missing,  with* 
out  any  default  on  their  part,  as  where  it  is  Io£;t  by  robbery  or  bur- 
glary after  unlivery,  they  are  not  responsible  for  the  loiss.    (The 
Maria,  4 /?o6. 348.  The  Rends  berg,  6 /?o6.  142.)  And  if  cap  tors, 
acting  bond  fide,  and  for  the  benefit  of  the  parties,  under  peculiar 
circumstances,  land  or  even  sell  the  prize  goods,  this  irregularity, 
if  not  injurious  to  the  parties,  will  not  be  held  to  deprive  thena  of 
the  effects  of  a  lawful  possession,     (The  Princessa^  3  Rob*  31.) 


If  the  capture  is  made  without  probable  cause,  the  captors 
are  liable  for  damages,  costs,  and  expenses,  to  the  claimants. 
(Sir  W.  Scott  and  Sir  J.  Nicbol's  letter  to  Mr.  Jay,  Wheat,  on 
Capt.f  Appendix,  313.  Opinion  of  M.  Portalis,  in  the  case 
of  the  Pigou,  1  Cranch,  101.  note  (a).  Del  Col  v.  Arnold,  3 
DaU.  333.  The  Charming  Betsey,  2  Cranck^  64.  Maley  v. 
Shattuck,  3  Crunch,  458.  The  Triton,  4  Rob.  78.  Camden  r. 
Hone,  4  Term  Rep.  385.  Fallijeff  v.  Elphinstone,  5  Brown^i 
Pari  Cat.  343.  Clerk'$  Prax.  162.  The  Lively,  1  Gallis. 
315.)>  And  if  the  captors  unjustifiably  neglect  to  proceed  to 
adjudication,  the  court  will,  in  case  of  restitution,  decree  de- 
murrage against  them.  (The  Corier  Maritirno,  1  Rob.  287.  The 
Madonna  del  Burso«  4  Rob.  169.     The  Peacock,  4  Rob.  185. 

i  Si  la  prise  eloit  ^videmroent  Don-seulment  avec  exemption  de 

mauvaise,  de  maniere,  qu'il  n'y  tons  frais  :  mais  encore  avec  tous 

e&t  rien  qui  fiit  capable  d^cxcnser  dcpens,  dommages  et  ioterdts  con* 

le  cortairc  ;  nul  doate  alors  que  tr#  Tarmateur.      2    Faliny  Sur' 

ia.  main-levee  n'en  £&t  ordonnce*  rOrdonnance,  336^ 
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The  Anna  Calberiiia,  6  Rot.  10.)  So,  also,  if  the  captora^a^i^ 
to  reslilution,  bul  unreasonalily  delay  il,  demurrage  trill  be  al- 
loivec]  against  them.  (The  Zee  Star,  4  Rob,  71.)  Afler  amc- 
(jujital,  a  second  seizure  may  he  made  bj  olher  captors,  but  U 
is  at  llie  peril  of  damages  and  costs,  ia  case  of  failure.  (The  { 
Hcrcurius.  I  Hob.  UG ;)  and  allhough  a  apolialrtin  of  papen  be 
made,  ^el,  if  il  be  produced  hy  tlic  misconduct  of  captors,  as  bj 
finng  under  faltc  colours,  il  ntll  no)  protect  them  from  daniJ^ej 
and  coats.  (The  Peacock,  4  Hob.  185  )  Nor  is  il  an  objection 
in  tht  priie  caurl  against  awarding  damages  and  coats  thai  ihe 
ship  it  nol  navigated  by  a  proper  proportion  of  seamen  of  het 
own  country,  according  to  its  navigation  laws ;  for  ibal  it  an  ir- 
regularity which  must  be  referred  lo  another  branch  of  lb*  ad- 
mirally  Jiirisdiclinn.     (The  Nemesis,  1  Ed-^.  50.) 

An  lo  tbe  lime  within  nhich  a  suit  may  be  brought  tn  ttx  ii- 
miralty,  for  damages  for  an  illegal  capture,  il  may  be  obaerTciI. 
Ih.ii  as  Ihp  slatule  of  limilalioiis  does  not  apply  lo  prize  cauMt> 
there  is  no  time  during  the  existence  of  the  priEe  commisfiDti 
in  which  captors  mny  not  be  legally  called  ou  to  proceed  lo  ad- 
judication, fur  the  purpose  of  awarding  damages  against  them. 
(Tbe  Mentor,  1  Sob.  179.  Tbe  Iluldafa,  3  Rab.  236.)  But  tbe 
court  will  extend,  by  equity,  the  principles  of  the  italute  o^li- 
milations  lo  prize  causes;  and,  therefore,  it  will  nol,  after  a 
great  lapse  of  time,  compel  the  captors  lo  proceed  lo  adjudica- 
tion, or  entertain  a  suit  for  damages  for  a  supposed  illegal  cap- 
ture.    (The  Busanna,  6  Aoi.  48.) 

In  respect  to  the  measure  of  damages,  where  tbe  vessel  and 
cargo  are  actually  lost,  it  is  usual  to  allow  the  ftctul  raltie  of 
tbe  properly.  (Del  Col  r.  Arnold,  3  DaU.  iSH.  Haley  v. 
Shattuck.SCrancb,  458.  The  Anna  Maria,  m<*,  p. SST.)  And 
where  a  prize  bad  been  illegally  condemned  by  a  vice  admi- 
ralty court,  erected  by  the  Xommanden  in  Uie  \Tesl  Indies,  vo- 
der a -mis  apprehension  that  they  possessed  an  authority  to  erect 
such  courts,  and  afterwards  restitution  in  value  was  decreed  by 
the  high  court  of  admiralty  in  England,  the  court  allowed  the 
invoice  value,  10  per  cent,  profit,  and  freight,  as  well  where  tb; 
ship  aiMl  cargo  belonged  to  tbe  same  peraons  as  where  tbey 
were  separately  ownet)'  (l^^e  Lucy,' 3  Jto6.  206.)  Indeed, 
ijibat  items  may  properly  form  a  part  of  tbe  damage*,  dppendt 
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upon  the  nature  and  circumstances  of  the  case ;  and  for  guides 
to  direct  his  judgment,  the  learned  reader  is  referred  to  the  fol- 
lowing cases.  (Le  Caux  v.  Eden,  Doug.  594.  596.  Talbot  v. 
Jansen,  3  DalL  1  :<3.  170.  Cotton  ▼.  Wallace,  s  DcUL  302., 
304.  The  Charming  Betsey,  2  Cranch^  64.  Maley  v.  8bat- 
tuck,  3  Cranchy  458.  The  Narcissus,  4  Rob,  20.  The  Zee 
Star,  4  Rob.  7U  The  Corier  Maritimo,  1  Roh.  287.  The  St 
Juan  Baptista,  5  Roh.SS.  The  Die  Fire  Darner,  6  Roh,  357. 
The  Anna  Catharina,  6  Roh  10.  The  Driver,  5  Roh.  145.  The 
Lively,  J  Gallis.  315.  The  Anna  Maria,  ante^  p.  337*)  Where 
damages  and  costs  are  allowed,  if  after  thej  are  assessed,  pay- 
ment is  delayed,  the  court  will  allow  interest  upon  the  princi- 
pal sum  from  the  time  of  assessment,  although  it  includes  In- 
terest as  well  as  principal.     (The  Driver,  5  Rob.  145.) 

As  to  the  mode  of  assessing  damages,  it  is  usual  for  the  court 
to  refer  the  subject  to  commissioners,  to  make  inquiry  and  re* 
turn  a  regular  report  to  the  court,  of  the  several  items  and  amount 
of  damages.  But  in  their  report,  they  should  state  the  princi- 
ples upon  which  they  proceed  in  making  allowances,  where  the 
items  do  not  explain  themselves,  and  not  report  a  gross  sum 
without  specification  or  explanation.  (The  Charming  Betsey, 
2  Cranch,  64.     The  Lively,  1  Gallis.  315.) 

In  respect  to  the  persons  who  are  liable  for  costs  and  dama- 
ges, it  may  be  observed,  that  the  general  rule,  in  respect  to  pub- 
lic ships,  is,  that  the  actual  wrong  doer,  and  he  alone,  is  respon- 
sible. (The  Mentor,  1  Rob.  179.)  It  it  not  meant  by  this, 
that  the  crew  of  the  capturing  ship  are  responsible  for  the  sei- 
zure made  in  obedience  to  the  commands  of  their  superior;  for 
by  the  prize  law,  the  act  of  the  commander  is  binding  upon  the 
interests  of  a^  under  him,  and  he  alone  is  responsible  for  dama- 
ges and  costs.  (The  Diligentia,  i  Dodson,  404.)  The  meaning 
of  the  rule  is,  that  the  person  actually  ordering  the  seizure  is 
liable  for  the  damages,  and  not  his  superior  in  command,  (who 
has  not  concurred  in  the  particular  act,)  simply  from  the  fact,  that 
the  seizor  is  acting  within  the  scope  of  bis  general  orders.  (The 
Mentor,  1  Rob.  179.)  Therefore,  a  suit  cannot  be  maintained 
against  an  admiral  upon  a  station,  who  is  not  privy  to  the  act  of 
teizur^.     (75.  179.)    Nor  a  commodore,,  who  commands  the 


squadron,  but  gives  no  orders  for  the  capture.  (The  Eleanor, 
ante,  p.  346.)  In  aboil,  tlie  actual  nrong  doer  19  Ibe  person  to 
answer  in  judgment,  and  to  him  responsibility  is  attached  by  lli< 
court.  He  may  bave  otber  penons  responaible  over  to  Liin,  and 
itiat  res  pons  ibi  I  it}*  may  be  enforced  ;  as  for  instance,  if  a  caplaia 
make  a  tTTongful  seizure  under  the  express  ordersof  bis  admiral, 
(bat  admiral  may  be  made  amwerable  in  ibe  damages  occasioned 
to  Ibe  captain  by  the  iotproper  act.  But  it  is  Ibe  constant  and 
invariable  practice  of  tlie  prize  court  to  have  the  actual  wrong 
doer  the  party  before  the  court;  and  the  propriety  of  the  prac- 
tice  is  manifest,  because,  if  Uic  court  was  once  to  open  the  door 
tn  complaints  founded  on  remote  and  consequential  responsi- 
bility, it  would  be  difficult  to  say  vrberc  it  is  to  i<top.  (Th« 
Mentor,  I  Rob.  179.)  The  principles  applicable  to  (his  class  of 
cases,  are  fully  developed  in  the  opinion  in  the  cnse  of  (he  Elea- 
nor, (ante,  p  340.)  to  nbich  the  reader  ts  respectfully  referred. 
In  case  of  private  armed  vessels,  the  owners,  as  well  as  ibe 
Blister,  are  responsible  for  the  damages  and  cost*  occasioned  by 
illegal  captures,  and  this  to  the  eitent  of  Ibe  actual  loss  sod  in- 
jury, even  if  it  eiceeds  the  amount  oT  the  bond  tjsually  givcD, 
upon  the  taking  out  of  commissions  for  privateers.  [BgiJc  Q, 
J.  Pub.,  I  I.  ch.  10.,  Duponceau's  ed.,  p.  147.  Talbot  r.  Tbi«e 
Brigs,  1  DaU.  gs.  8.  C.  1  /fairs  An.  L<m  Joum.  140.  The 
Die  Fire  Damer,  5  Rob.  367.  The  Der  Mobr.  3  fio6.  129. 
i  Browi'i  Civ.  and  Adm  Lav,  1 40.  Del  Cul  v.  Arnold,  3  DotL 
333.    The  Anna  Maria  attta,  p.  327 .)k    But  the  sureties  to  tbc 


k  Pothier  bolds,  that  the  owner  from  tbeir  responsibility,  by  aboo- 

«f  the  piivftteer  may  entirely  dii-  doning   the   ship  and  freiglit,  ia 

ebarge  himieir  from  Ibe  reipODsi-  lilie  maaaer  as  they  are  by  the 

bilitj  beyond  the  amount  of  the  British  ttntule,  9  Geo.  IT.  ctu  15. 

penalty  in  his  bood,  by  abandon-  "EncoorormitedesditiRfgleineDi 

iag  the  vessel  to  tbo  injured  p«r-  de  1704  et  1744,  (pvio;  ctNta  and 

ty.     Dt  Propriild,  A'o.  92.     But  daroag-es  to   neutrals  wrongfuQy 

Valin  decides,  that  the  prize  law  seized)  it  but  done  tenir  anjour- 

controls.  in  Ibts  respect,  tie  pro-  d'bui   sans  ^rd  it  la  dispoutioA 

vision   of   the   municipal  law  of  dc  J'art,  3  du   litre   des   prapri6- 

France,  by  which   the  owners  of  taires,  &c.,  et  du  prisent  article, 

mercluuit  vesseb  are  dischnrgod  en  taut  qn'il  limits  le  caatioane- 
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bond  are  responsible  onlj  to  the  extent  of  the  sum  in  which 
they  are  bound.  {Du  Ponceau's  Bynk  p*  149.  2  Valin^  8ur 
VOrdon^iance^  223.)  And  if  a  person  appear  in  behalf  of  the 
captain  of  a  private  ship  of  war,  and  gives  security  in  his  own 
name,  with  sureties,  instead  of  the  captain,  he  is  liable  in  the 
same  manner  as  the  captain,  as  a  principal  in  the  stipulation. 
(King  V.  Fergusson,  1  Edw,  84.)  And  a  part  owner  of  a  pri* 
▼ate  armed  ship  is  not  exempted  from  being  a  party  to  a  suit, 
on  a  monition  to  bring  in  the  prize  proceeds  and  proceed  to  ad- 
judication, in  consequence  of  having  made  compensation  for  his 
share  to  the  claimant,  and  received  a  release  from  him ;  for  the 
claimant  has  a  right  to  the  answer  of  all  parties,  even  supposing 
that  the  decree  ought  not  to  be  enforced  against  such  part  owner. 
(The  Karasan,  5  Bob.  291.)  And  in  a  cqyrt  of  the  law  of  na- 
tions, a  person  may  be  held  a  part  owner  of  a  privateer,  although 

roent  ^  la  somme  de  15,000  liv.  changed  by  the  new  commercial 

que  Tarmateur  r^pondra  iod^fiod-  code.    '*  Les  propri^taares  des  nar 

ment  de  tous  les  dommagcs  et  in-  vires  ^aip^  ea  guerre,  ne  teront 

ter6t8  resultans  des  delits  et  de-  toatefois  respousables  des  d^ts  et 

pr^dations  des  gens  de  son  corsaire,  depredations  commis  en  mer,  par 

et  des  prises  irregulieres  par  eux  les  gens  de  guerre  qui  sont  sur 

faites ;  sans  pouvoir  m^me  8*en  leur  navires,  ou  par  les  equipages, 

defendre,  en  payant  la  somme  de  que  jusqu'a.  concurrence   de  la 

15,000  liv.  pour  laquelle  il  aura  somme  pour  laquelle  ils  auront 

donne  Aiutiion,  et  en  declarant  en  donn^  caution,  ^  moins  qu'ils  n'en 

m£me    temps    qu^il   abandonne  soient  participans  ou  complices." 

outre  cela  son  navire  avec  tous  Code    de    Commerce,   art    217. 

scs  agr^ts,  apparanx  et  autres  de-  But  as  our  laws,  not  only  contain 

pendances,  relativement  k  Tart,  no  such  provision,  but  have  not 

2  du  m^me  titre  des  proprietaires,  even  adopted  the  British  statutOt 

&c.,  dont  la  disposition  n'est  plus  by  which  tho  owners  are  dischar- 

applicable    en    matiere  d'arme-  ged  in  ordinary  cases  by  aban^ 

ment  en  course,  que  celle  de  I'art.  doning  the  vessel  and  freight  to 

3,  attenda  ces  m(;mes  R^lemens  the  injured  party,  there  can  be  no 

qui  forme  une  decision  particuliere  doubt  that  the  responsibility  of 

il  cet  egard/'    Sur  VOrdonnance,  the  owners  of  privateers  is  not 

liv.  3.  (//.  9.  des  Prises^  art.  2.  limited,  eitlier  to  the  penalty  of 

Such  appears  to  bare  been  the  the  bond  or  ibc  value  of  the  ves- 

ftfrmer  law  of  France,  bat  it  was  sol. 
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his  name  has  never  been  inserted  in  the  bill  of  sale  or  the  ship's 
register.    (The  Nostra  Signora  de  los  Dolores,  1  Dodsan^  :i90.) 


Where  the  captors,  from  any  cause  whatsoever,  as  from  los» 
of  the  property,  or  from  fraud  or  negligence,  omit  to  bring  the 
case  before  the  court  for  adjudication,  the  claimant  may  apply 
to  the  court  for  a  monition  to  the  captors  to  proceed  forthwith 
to  adjudication  ;  (The  William,  4  Bob.  214  :)  and  upon  their 
neglect  so  to  do  after  service  and  return  of  the  monition,  the 
court  will,  if  a  proper  case  is  laid  before  it.  proceed  to  award 
restitution  with  damages  and  costs.  (The  Huldah,  3  Rob  i35. 
The  Susanna,  6  Bofj^  48.)  It  is  the  usual  practice  for  a  party 
to  give  in  his  claim  in  the  first  instance,  before  calling  upon  the 
captors  to  proceed  to  adjudication ;  but  it  will  not  necessarily 
vitiate  the  process,  if  there  has  been  no  claim.  If  it  should,  in 
any  manner,  come  to  the  knowledge  of  the  court  that  a  seizure 
had  been  made  in  the  nature  of  prize,  and  that  no  proceedings 
had  been  instituted,  it  would  be  the  duty  of  the  court  to  di- 
rect proceedings  to  be  commenced  (The  William,  4  Rob. 
214.)  The  same  object  is  often  effected  by  the  claimants  by  an 
original  suit  for  restitution,  on  a  petition,  setting  forth  all  the 
facts,  and  praying  for  a  decree  of  restitution  either  in  rem  or  in 
value  with  damages.  (Del  Col  v.  Arnold,  3  Da//  333.  4tfaley 
V.  Shattuck,  3  Cranch^  458.  Jennings  v.  Carson,  4  CroncA,  ft. 
The  Anna  Maria,  atUCj  p.  327.  The  Eleanor,  ante^  p.  347.) 
Whether  the  proceeding  be  in  the  one  form  or  the  other,  the 
rights  of  all  parties  remain  the  same.  The  burthen  of  the  neu- 
trality of  the  property  rests  on  the  claimants,  and  when  that  is 
shown,  the  existence  of  probable  cause  of  capture  is  to  be  es- 
tablished by  the  other  side;  and  each  party  has  a  right  to  the 
answer  of  the  other,  upon  all  proper  interrogatories  supported  by 
oath.     (Maley  v.  Shattuck,  3  Cranck,  458.) 
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As  soon  as  the  captors  have  brought  the  property  in  for  adju* 
dication,  and  the  preparatory  examinations  are  taken,  the  cap- 
tors, and  if  they  neglect  or  refuse,  the  claimants,  apply  to  the 
proper  court  for  abjudication  In  either  case  the  property  is 
immediately  taken  into  the  custody  of  the  court ;  for  in  all  pro* 
ceedings  in  rem^  the  court  has  a  right  to  the  custody  of  the 
thing  in  controversy  ;  and  as  soon  as  libelled,  it  is  always  deem* 
cd  in  the  custody  of  the  law^  (Jennings  v.  Oarson,  4  Cranch^ 
2.  Home  v.  Camden,  2  H.  BL  533.)  In  the  United  States,  a 
warrant  immediately  goes  to  the  marshal  to  take  possession  of 
the  property ;  and  he  is  bound  to  keep  it  talvd  et  arcta  cuttodid  ; 
and  it  any  loss. happens  by  his  negligence,  he  is  responsible  fot 
it  to  the  court  In  England,  though  the  property  is  now  usuallj 
put  into  the  hands  of  the  captors,  yet  it  still  remains,  in  contem- 
plation of  law,  in  the  custody  of  the  public.  Formerly  it  actu- 
ally did  remain  in  its  custody,  as  is  still  the  case  in  other  fo-. 
reign  countries.  It  is  merely  for  the  convenience  of  the  cap- 
tors that  the  English  admiralty  permits  them  to  take  possession 
of  the  property.  But  it  must  be  remembered,  that  it  is  so  held 
by  them  as  agents  of  the  court,  and  not  in  right  of  property ; 
and  therefore,  their  possession  may  be  devested  by  the  act  of 
the  court,  either  ex  officio^  or  on  the  application  of  the  parties 
interested,  showing  good  cause  for  taking  it  out  of  their  hands, 
{Per  Sir  W  Scott,  arguendo,  in  Smart  v.  Wolff,  3  Term  Rep. 
S23.  339.  The  Herkimer,  Stewart,  128.  S.  C,  2  HaU*$  Am. 
LawJoum.  133.)  And  the  property  still  remains  in  the  custody 
of  the  court,  notwithstanding  an  unlivery  and  deposit  in  public 
warehouses.  (The  Maria,  4  Rob^  348.)  In  fact,  in  England, 
where  the  property  is  so  unlivered,  if  it  has  been  captured  by 
a  public  or  private  commissioned  vessel,  it  is,  de  facto,  under  the 
joint  locks  of  the  government  and  the  captors,  although  In  the 
legal  possession  of  the  marshal  under  the  tenor  of  his  writ  for 
unlivery ;  and  if  captured  by  a  non-commissioned  vessel,  it  is  a 
droit,  where  the  king,  in  his  office  of  admiralty  being  the  cap- 
tor, it  is  under  his  locks  alone.  (The  Rendsberg,  6  Rob.  142. 
174.)  In  the  United  States,  the  marshal  holds  the  custody  at 
all  times  for  the  court ;  and  the  latter  is  the  guardian  of  the  pub- 
lic rights  and  revenue,  as  well  as  of  the  rights  of  th^  captors 
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and  claimants  io  all  cases  of  prize.  It  is,  indeed,  usual  and 
proper  for  the  collector  of  the  customs  to  keep  an  officer  on  board 
for  the  protection  of  the  revenue,  until  the  duties  are  duly  se- 
cured, which  the  captors  ma^^  secure,  if  thej  please ;  but  since 
it  cannot  be  ascertained  until  a  decree  of  condemnation  irbeiher 
the  property  be  good  prize  or  not,  manj  cases  may  occur  in 
which  it  would  be  highly  inconvenient  for  them  to  adopt  this 
course.  If  the  property  be  restored  specifically,  and  eiporte^ 
from  the  country  by  the  claimants,  it  is  held  not  liable  to  duties; 
and  if  sold  under  an  interlocutory  order  of  sale  it  is  the  duty  of 
the  court  to*  reserve  out  of  the  proceeds  the  amount  of  duties 
which  then  attach  upon  it,  and  direct  them  to  be  paid  over  to 
the  collector.  (The  Concord,  9  Crunch^  387.  The  Nereide, 
ante^  vol.  I.  p.  171.)  It  is  true  that  the  prize  act  of  last  war» 
(act  of  the  26th  June,  1812,  ch.  107.,  sec  14.,)  seems  to  con- 
template that  the  duties  may  be  paid  or  secured  in  prize  cases* 
in  the  same  manner  as  goods  ordinarily  imported.  But  this  clause 
is  in  terms  applied  only  to  goods  of  British  growth,  produce,  or 
manufacture,  or  imported  from  British  ports;  and  is,  at  all 
events,  inapplicable  to  cases  where  it  cannot  be  ascertained 
whether  the  goods  are  imported  or  not,  until  after  a  judicial  de- 
cision. And  the  subsequent  act  of  the  27 lb  January,  18Jd.  ch* 
163.,  manifestly  contemplates,  that  the  payment  of  the  duties  i«« 
in  cases  of  condemnation,  to  be  made  by  the  marshal,  out  of  the 
proceeds  of  prize  sales.  And  it  has  been  repeatedly  held  ia 
the  circuit  court  for  the  first  circuit,  that  no  forfeiture  accrued 
for  not  securing  the  duties  upon  prize  goods  before  condemna- 
tion ;  and  that  the  court  might,  at  any  time,  direct  an  unlivery 
and  sale ;  and  upon  such  sale,  would  deduct  the  amount  of  duties^ 
and  direct  tbem  to  be  paid  to  the  collector. 

It  has  already  been  slated,  that  when  the  marshal  has  posses- 
sion of  the  property  he  is  bound  for  sate  and  fair  custody  ;  and 
if  any  loss  be  sustained,  it  i>  at  least  his  duty  to  be  prepared  to 
show  that  it  was  not  lost  by  any  default  of  his.  (The  Hoop,  4 
Roh.  145.)  Ify  ihertfon.-,  j)ro|)<:rly  K;  pillaged  while  under  his 
care,  the  court  will  hold  him  responsible  tor  its  value,  if  it  arose 
from  his  negligence  If,  indeed,  upon  an  application  to  en- 
force tlieir  responsibility,  he  by  his  answer  deny  any  negUgeoce. 
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and  loose  custody,  the  court  inaj,  perhaps,  think  it  no  more 
than  a  legal  and  proper  confidence  in  its  own  oflScor  to  throw 
(he  burden  of  proof  of  culpable  negligence  or  fraud  on  the  other 
part  J.  (The  Rendsberg,  6  Rob.  142.  167.)  And  where  the 
property  is  lost  while  actually  under  the  locks  of  the  govern- 
ment,  the  marshal  will  not  be  liable,  although  he  may  still  be 
considered  as  constructively  having  the  legal  custody.     {lb,) 


In  prize  causes  it  is  not  usual  to  file  any  special  allegation  of 
the  particular  circumstances  on  which  the  captors  found  their 
title  to  condemnation.  The  libel  is,  and  always  ought  to  be, 
the  mere  general  allegation  of  prize,  such  as  is  used  in  undoubt* 
ed  cares  of  hostile  property.  The  act  of  bringing  the  vessel  io, 
and  proceeding  against  her,  allege  her  generally  to  be  a  subject 
of  prize  rights,  and  the  captors  are  not  called  upon  to  state,  at 
the  commencement  of  the  suit,  the  particular  grounds  on  which 
they  contend  she  is  so.  They  have  a  right  to  institute  the  in- 
quiry, and  take  the  chance  of  the  benefit  of  any  fact  that  may  be 
produced  in  the  course  of  that  inquiry.  (The  Adeline,  9  Crunch, 
244.  The  Fortuna,  1  Dodson,  81.)  .  This  is  a  great  advantage 
00  the  side  of  the  captors,  but  is  controlled  by  their  liability  to 
costs  and  damages,  if  the  inquiry  produce  nothing ;  and  is  fully 
balanced  by  the  advantage  given  to  the  claimant  in  this  species 
of  proceeding,  that  no  evidence  shall  be  admitted  against  him 
but  such  as  proceeds  from  himself,  from  his  own  documents,  and 
from  his  own  witnesses,  the  captors  not  being  permitted,  except 
in  cases  marked  by  peculiar  circumstances,  to  furnish  any  evi- 
dence whatever.  (The  Fortuna,  1  Dodton^  81.)  Considerations 
of  this  nature  render  it  very  important  for  proctors  to  adhere, 
with  the  greatest  care,  to  the  established  form  ;  and  it  is  a  great 
irregularity,  equally  evincing  want  of  skill  and  judgment,  to  de- 
viate from  it. 

Upon  filing  the  libel  the  usual  practice  is  immediately  to  issue 
a  monition  citing  all 'persons  who  are  interested  to  appear  at  a 
given  day,  and  show  cause  why  the  property  should  not  be 
eondemned  as  prize  \  and  this  process,  in  the  United  States, 
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usually  includes  a  wamut  to  take  possession  of  the  piDpertj. 
But  where  the  prize  has  been  first  seized  in  port,  a  moaitio*. 
issues,  in  the  first  instance,  to  bring  in  the  paper*  if  tbej  are  iu 
the  possession  of  a  subject  or  citizen.  (The  CoD^tttror,  t  Rohm 
SOS  )  The  usual  monition  is  directed  to  t}ie  marshal,  and  ia 
England  is  served  bj  posting  up  a  copy  at  the  Royal  Exchange, 
in  the  city  of  London.  In  former  times  fourteen  days  were  al- 
lowed between  the  service  of  the  monition  and  the  day  of  hear- 
ing the  cause ;  but  in  most  of  the  later  prize  acts  in  England 
twenty  days  are  allowed  after  the  execution  of  the  monitioo. 
{RohimmCM  CoU,  Mar.  80.  Note.  MarioU'$  Formulary,  187.) 
|n  the  United  States  the  return  day  of  the  monition  depends 
9pon  the  discretion  of  the  district  judge ;  but  it  is  uaoally  twes* 
ty  days  at  least  aAer  the  issuing  of  the  process ;  and  it  is 
ienred  usually  by  posting  up  a  copy  on  the  mast  of  the 
prize  vessel,  and  at  such  other  public  places  as  the  judge 
may  direct ;  and  also  by  publication  in  th^  newspapers  printed 
in  or  near  the  principal  place  or  port  of  the  district  into  which 
the  prize  is  brought.  This  proceeding  by  monition  andservicct 
by  public  notice  is  borrowed  from  the  Roman  law,  by  which, 
when  it  became  impracticable  to  serve  the  party  with  a  person- 
al citation,  recourse  was  had  to  this  method,  which  is  called  a 
citation  per  edicium,  {Dig,  Lib,  5.  tit,  1.  sec,  68.  Jiobin»m'$ 
Coll.  Mar.  88.  note.) 


At  the  return  day  of  the  proces.^,  if  no  claim  be  at  that  time 
or  previously  interposed,  and  upon  proclamation  made  no  per- 
son appear  to  claim,  the  default  is  entered  on  the  record ;  and 
the  court  will  then  proceed  to  examine  the  evidence,  and  if 
proof  of  enemy's  property  clearly  appear,  it  will  immediately 
decree  coDdemnation ;  if  the  case  appear  doubtful  it  will  post* 
pone  a  decision.  It  is  not  now  usual  to  condemn  goodit  for 
"want  of  ^  claim  till  a  year  and  a  day  has  elapsed  after  the  ser- 
vice of  the  process,  except  in  cases  where  there  is  a  strong  pre- 
sumption and  reasonable  evidence  to  show  that  the  property 
belongs  to  an  enemy.     {Rob.  CoU.  Mar.  80.     The  Harrison, 
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OA/e,  to).  I.  p.  KB.  The  Staat  Embdeo,  t  Rob.  26.  29.)  Ad4 
if  no  chiro  be  interposed  within  that  period,  the  property  is 
condemned  of  course,  and  the  question  of  former  ownership  is 
precluded  for  ever,  the  owner  being  deemed  in  law  to  have 
abandoned  it.  (The  SUat  Embden,  1  Rob.  26. 29.  The  Hen* 
rick  and  Maria,  4  Bob.  43,  44.  The  Harrison,  ante^  vol.  1.  p. 
298.     Rob.  Coll.  Mar.  89.,  note.     The  Avery,  2  Gallis.) 

If  at  or  before  the  return  day  of  the  process  a  claim  is  inter- 
posed, the  cause  is  then  to  be  heard  in  its  proper  order  upon 
the  ship's  papers  and  the  preparatory  examinations.  Accompa* 
Dying  eyerj  claim  must  be  an  affidavit  which  is  called  the  test 
affidavit,  and  which  regularly  should  state  that  the  property  at 
the  time  of  shipment  and  also  at  the  time  of  capture,  did  be- 
long, and  will,  if  restored,  belong  to  the  claimant ;  and  if  there 
be  any  special  circumstances  in  the  case  these  should  be  added. 
(The  Adeline,  9  Cranch,  244.  Fide  The  Sally,  3  Rob.  300. 
i^ote.)  In  respect  to  the  manner  of  interposing  claims,  and  the 
niles  by  which  their  admission  or  rejection  are  governed,  it  does 
not  seem  necessary  to  do  much  more  than  refer  the  reader  to 
what  is  said  on  that  subject  in  the  appendix  to  the  preceding 
volume,  {Antey  p.  500.,)  and  the  case  of  the  Adeline,  (9  Cranchf 
244.  286.)  It  may,  however,  be  added,  that  a  party  to  be  en- 
titled to  assert  a  claim  in  the  prize  court  must  be  the  general 
owner  of  the  property;  for  a  person  who  has  a  mere  lien  on  th«^ 
property  for  a  debt  due,  whether  liquidated  or  unliquidated,  i& 
Bot  so  entitled.  (The  Eenroom,  2  Rob.  I.  5.  The  Tobago,  ft 
Rob  318.  The  Frances,  Thompson's  claim,  8  Craneh^  335. 
Id,  trvin's  claim,  8  Craneh^  418.  The  Marianna,  6  Mob.  24.y 
And  the  same  rule  has  been  applied  to  a  mortgage  where  the 
mortgagor  is  left  in  possession.  (Bolch  v.  Darrel,  Bfe,  74.) 
The  rule  that  a  claimant  is  not  admitted  to  claim,  who  is  enga- 
ged in  a  traffick  prohibited  by  the  municipal  laws  of  the  coun- 
try, is  applied  only  to  citizens  or  subjects,  and  not  to  foreign  neu- 
tral proprietors.  (The  Recovery,  ti  R(A.  341.)  But  to  citi- 
zens or  subjects  the  rule  equally  applies,  whether  the  transactioo. 
IS  between  original  contractors  or  under  a  sub-contract.  (Tbe 
Cornelius  and  Maiia,  5  Rob.  28.)  And  an  inactive  or  sleeping 
partner  cannot  receive  restitution  in  a  transaction  in  which  he 
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eould  not  be  lawfully  en-raged  as  a  sole  Iradef.  CIIip  Frinfc- 
lin.  6  RoA.  127.  131.)  If  enemy's  prftperiy  be  rrauduloDllj' 
blpoded  in  Hie  name  claim  wilh  neulral  priipeMy,  the  Islti'T  it 
DaM*-  to  share  llie  late  of  the  former.  (TbeSt  Nicholas,  ante, 
Vol.1,  p.  481.) 


An  appearance  by  a  proctor  for  ibe  claimanU,  duly  enleted, 
cures  all  defecla  of  procesa,  eucli  as  the  wani  of  a  monilton  or 
of  due  nulicc,  (Penhalloiv  v  Doane,  3  DalL  SJ.)  And  eveu 
assuming  ihat  one  partner  has  no  authorily  to  appoint  a  procloc 
for  all  llie  partners,  yet  a  general  appearance  for  all  by  a  proc- 
tor is  good  and  legally  binding.  (Hills  v.  Hoss.  3  Doll.  331.} 
In  C3!e9  of  captures  by  government  ships  the  proceedings  in 
Englanit  arc  FudusiTely  carried  on  by  Ibe  ofBcers  of  the  govern- 
inent,  and  no  oilier  persons  can  interfere  to  support  or  pursue  a 
suit,  where  they  do  not  consent.  (The  £leebe,  6  Rob,  173.) 
Whether  the  same  exclusive  authority  exists  in  the  United 
States  bat  never  been  mad«  the  subject  of  queslioa  in  the  lu- 
preme  court.'' 

i  laEoe^laDdiCisaliobeli]  tbat  gentral,  and  approved  by  tlie 
fte power ofthecrowDtodircGltho  court;  becauK  the  rigbti  and  ia- 
rek-aseofpropertj  seized  a*  prize,  tereniof  the  Mate,  of  the  officer* 
before  adjadioation,  and  ^ainit  and  crew  of  (be  capturiog  ve«»elt 
tJie  will  of  the  captors,  is  Dot  ta-  aDdoflheiubJectaof  aeutralpoir- 
bcD  atray  bj  anj  grant  or  tbe  er9,migh(beconiproniiltedb;iuch 
prize  conrerred  in  the  order  of  ao  arranj^menL  SeelheopioiaB 
eouQcil,  the  proclamation,  or  the  of  M.  P'/rlatU  on  thii  question, 
prize  act.  {The  Elaebe,  6  Rub.  {Code  da  Pruet,  Par  Oukhari, 
^53.)  And  in  France  the  captors  torn.  2.  p.  633.)  He  distinguishes 
cannot,  after  ttie  prize  is  bronght  this  CB«e  from  that  or  ransoovs, 
io  for  adjudication,  terminate  the  which  are  regulated  fay  peculiar 
|iroceedin|;a  by  a  private  arrange-  Jaws,  but  never  lavourcd  i  sad  he 
neot  wiiti  the  claimaoii.  Such  cites.io  supportof  bis  opinion,  le- 
an arrangement,  to  be  valid,  must  vera!  ancient  arrilt  of  coducU 
^  Communioatod  to  tbeprocurrur  aodretcripi*  of  the  adtnlrkL 
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It  has  been  alreadj  stated  in  the  former  note,  that  the  cause 
is  to  be  heard  at  the  first  hearing  upon  the  ship's  papers  snd  the 
preparatory  ei^inations.  and  that  the  onus  probandi  rests  on 
the  claimant.  (And  see  the  Rosalie,  3  Rob.  34.>.  I'he  Coiin« 
tess  of  Lauderdale.  4  Rob  283  )  If  upon  such  hearing  the 
cause  appear  doubtful,  and  the  parties  have  not  forfeited  their 
title  to  fnrther  proof  it  is  then  in  the  discretion  of  the  court 
to  allow  farther  proof,  either  to  the  claimants  alone,  or  to  the 
captors  as  well  as  the  claimants.  The  manner  in  which  the 
preparatory  examinations  are  taken,  and  the  cases  in  which  far- 
ther proof  18  allowed  or  denied,  have  been  briefljr  stated  in  the 
former  note,  and  the  standing  interrogatories  on  which,  these  ex- 
aminations are  taken,  will  be  found  in  a  subsequent  note  to  this 
volume,  {infra,  note  3.)  It  may  not,  however,  be  useless 
to  glance  at  a  few  particulars  which  are  either  omitted,  or  not 
distinctly  stated  in  the  former  note.  Although  the  ship's  pa* 
pers  found  on  board  are  proper  evidence,  yet  they  are  so  only 
when  properly  verified  ;  for  papers  by  themselves  prove  nothing, 
and  are  a  mere  dead  letter  if  they  are  nU  supported  by  the 
oaths  of  persons  in  a  situation  to  give  them  validity.  (The 
Juno,  2  Rob,  120. 122  )">  And  even  upon  the  original  hearing, 
papers  found  on  board  another  captured  ship  may  be  invoked 
into  the  cause,  and  used  by  the  captors.  But  if  the  papers  are 
taken  from  a  vessel  not  so  captured  and  carried  in,  they  can  only 
be  used  upon  an  order  for  farther  proof  (The  Romeo,  6  Rob. 
361.  The  Maria^  1  Rob.  340.)  But  the  authenticity  of  papers 
thus  ini'okcd  must  be  verified  by  affidavit,  and  otherwise,  to 
the  satisfaction  of  the  court.  (The  Romeo,  lb.)  So,  also,  the 
depositions  of  the  claimant  in  a  former  case,  in  which  he  was 

m  II  y  a  plus,  et  parceqne  Us  1692,  que  let  deposUums  contraires 

pisces  en  forme  trouvies  d  bord  des  gens  de  riquipage  prit,  pri- 

peuvenl  encore  avoir  iU  concerUes  vaudroU  d  cet  pieces,     f'^alin,  rur 

en  fraude^  il  a  ile  ordonne  par  VOrdonnance^  Lir,  3.  tit.  9.  Des 

Arrtt  dn  Cons^U  du  26  Octobre,  Prisa,  arl,  9> 
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onner  and  master,  were  |iennilled  lo  be  invoked  by  tbe  caploEi 
lo  prove  hi-dumicil  (The  Vrjentlsciiap.  4  Hob.  160.]  But 
where  nothing  appears  in  Ihe  original  evidence,  which  layi  a 
foundation  Tor  pro^eculing  the  inquiry  farther,  tt  must  be  uoia 
very  particular  circumelancea  indeed,  that  the  court  will  be  in- 
duced to  admit  extraneous  evidence.  (The  Samb,  3  Rob.  330.) 
ir  the  inslrucliona  found  on  board  of  a  priie  arc  tran&tnilteJ 
from  the  department  uf  stale  for  foreign  affairs  to  Ihe  prize 
court,  they  are  considered  as  sulTicienlly  aulhenlicaled  aa  having 
been  round  on  board,  without  farther  proof  lo  thai  effect,  ('fhe 
Maria.  1  Rob.  340  )  A  penton  skilled  in  nautical  affairs  may  be 
called  to  examine  tbe  log  book  of  the  captured  ship,  and  lo  i>ive 
his  opinion  as  to  the  verily  of  Ihe  statement  in  respect  lo  des- 
tination, kc.  from  tbe  courses,  winds,  tic.  (The  Gdward,  4 
Rob.  68.) 

The  eiaminalioDs  uf  tbe  prize  crew  are  lo  be  taken  in  the 
manner  which  has  been  already  alluded  lo;  but  if  the  prize  bC 
carried  into  a  lorcign  port  where  there  is  no  commission,  their 
affidavits  taken  in  such  port  wit)  be  admitted  in  evidence. 
(Tbe  Peacock,  4  Rob.  185.  The  Arabella  and  Stadeira,  2 
QalUi.) 

In  the  prize  court,  as  id  every  other  judicial  tribunal,  there 
are  certain  presumptions  which  legally  affect  tbe  parties,  and 
are  considered  as  of  general  application.  Possession  is  pre- 
&umptive  evidence  of  property.  (Miller  v.  The  Resolution,  1 
Doll,  ig.)  If  there  be  a  total  defect  of  evidence  to  eatablisb 
the  proprietary  interest,  it  is  presumed  to  belong  to  an  enemy. 
(Sir  W.  Scott  and  Sir.  J.  JVichotl't  teller  (o  Mr.  Jay.  Ubi 
tupra.  The  Magnus,  t  Rob.  3t.)  So,  goods  found  in  aa 
enemy's  ship  are  presumed  ti>  belong  lo  Ihe  enemy,  unless  a  dis- 
tinct neutral  character,  and  documentary  proof,  accompany  them. 
Rif  in  hoslium  navibut  prt$umunlur  t)te  hostium  donee  contrttri- 
um  proliHur.  (Locceiiiui,  Ub.  i.  ck.  4.  n.  II.  Gruti**  de  Jar, 
liel.etPac.l!b.3.ch.O.  sec.  H.  Bynk.  Q.J.  Pub.  Ub.  I.cA  13.) 
And  ill  cases  where  tbe  property  falls  within  the  general  cha- 
racter of  contraband,  if  Ihe  claimant  would  avail  himself  of  the 
favourable  dislinciiori  that  it  is  Die  produce  of  his  own  couDlry, 
tbe  onut  of  establisbia^  that  tact  is  on  biu.    (Tbe  'i'wee  Ju2fOw. 


APPENDIX.  t5 

en,  4  Rob.  242.)  Primd  facie  a  merchant  is  taken  to  be  acting 
for  himself,  and  upon  bis  own  account;  but  if  a  person  is  not 
a  merchant,  that  may  give  a  qualified  character  to  his  acts. 
(The  Jonge  Fieter,  4  Rob.  79.)  If  in  the  ship's  papers  pro- 
perty in  a  voyage  from  an  enemy's  port  be  described  '^  for  neu- 
tral account,'^  this  is  «uch  a  general  mode  as  points  to  no  desig* 
nation  ivhatever ;  and  under  such  a  description  no  person  can 
say  that  the  cai^o  belongs  to  him,  or  can  entiile  himself  to  the 
possession  of  it  as  his  property.  In  such  a  case  farther  proof  is 
indispensable.  (The  Jonge  Pieter,  4  Rob.  79.)  Where  a  ship 
has  been  captured  and  carried  into  an  enemy's  port,  and  is  after- 
wards found  in  possession  of  a  neutral,  the  presumption  is,  that 
there  has  been  a  regular  condemnation,  and  the  pniof  of  the 
contrary  rests  on  the  party  claiming  the  property  against  the 
neutral  possessor.  (The  Countess  of  Lauderdale,  4  Rob.  283.) 
Where  a  treaty  eipresi^ly  provides  for  the  removal  of  persons  who 
happen  to  be  settled  in  a  ceded  port,  the  burthen  of  proof  rests 
on  the  other  party  to  shotr  that  they  did  not  intend  to  remove, 
for  the  presumption  is  already  to  be  taken  in  their  favour  (The 
Diana,  6  Rob,  60.)  Where  the  master  of  a  captured  ship  is  not 
fairly  discredited,  his  testimony  as  to  destination  is  generally 
conclusive  on  that  point.  (Tbe  Carolina,  3  Rob,  75.  The  -■.  'on- 
▼eoientia,  4  Rob  200.)  So  his  testimony  of  the  ill-treatment 
•f  bis  crew,  if  uncontradicted.  (The  Die  Fire  Damer,  5  Rob. 
367.)  Where  the  voyage  is  from  the  port  of  one  enemy  to  the 
port  of  another  enemy,  and  farther  proof  is  required,  the  double 
correspondence  of  the  shipper  and  consignee  should  be  produ- 
ced ;  for  there  is  a  double  interest  to  be  rebutted  :  but  if  the 
Toyage  be  to  a  neutral  port,  the  correspondence  with  the  ship- 
per is  all  that  is  Usually  required.     (The  Vreede»  6  Rob,  231.) 


In  respect  to  the  persons  who  may  be  witnesses  in  prize 
causes,  it  is  very  clear  that  an  alien  enemy,  as  such,  is  not  in 
general  disabled  to  be  a  witness.  (The  Falcon,  6  Rob.  194. ;) 
and,  indeed,  in  ordinary  cases  the  prize  crew,  whether  nation- 
al, neutral,  or  hostile,  are  tbe  necessary  witnesses  in  the  cause. 
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(Tb«  Henrick  and  Haria»  4  JR06.  43.)    And  upon  farther  proof 
ordered,  the  attestatioov  of  (be  claimant  and  his  clerks,  and  the 
correspondence  between  him  and  bis  agents  are  admissible  evi- 
depce,  and  proper  proofs  of  propertj.     (The  Adelaide,  3  Rob. 
281.)    And  upon  farther  proof,  the  affidavits  of  the  captors* 
t^ven  without  a  release,  are  good  evidence  of  facts  within  their 
own  knowledge.     (The  Maria,  I  Rob.  340.     The  Resolution*  6 
Bob.  13.     The  Sally,  1  Gailii.  401.)    But  eicept  under  pecu* 
I  liar  circumstances,  the  affidavits  of  captors  are  not  received  it 
onr  prize  courts.     (The  Henrick  and   Maria,  4  Rob.  57.  note 
(a.)     The  Grotius,  9  Cranch,  368.     The  Sally,  I  GallU.  401. 
The  Haabet,  6  Rob.  64.    The  Glierktigheit,  6  Rob^  68.  note 
(a.)     The  Charlotte  Caroline,  I  Dodson,  193,  199.)     Upon  al- 
legations of  joint  capture  the  affidavits  of  any  of  the  joint  cap- 
tors are  not  received,  unless  they  are  discharged  of  all  interest 
by  a  release,  for  in  such  questions  the  general  rules  of  law  as  to 
competency  prevail-     And  where  a  witness  declares  that  be  ei* 
pects  to  share  from  the  bounty  of  the  joint  captors,  he  is  compe- 
tent ;  but  it  is  otherwise  if  he  says  that  he  thinks  himself  entitled 
in  law.  (The  Drie  Gebroeders,  5  Rob.  339.  343.  note  (a.)  The 
Anna  Catharina,  6  Rob.  269  )      And  the  log-book  of  asserted 
joint  caplors  is  inadmitisibJe  evidence,  since  it  goes  to  establish 
their  interest.      (Le  Niemen,    1   Dodson,  9.)     Where  farther 
proof  is  ordered,  affidavits  tak^n  in  foreign  countries,  before 
notaries  public,  whose  attestations  are  properly  verified,  ars 
in  general  proper  evidence.     But  in  the  supreme  court  of  the 
United  btates,  it  is  by  a  rule  of  the  court  required  that  all  sudi 
evidence  should   be  taken  under  a  commission  from  the  court* 
(The  London  Packet,  ante^  p.  371.)     And  this  practice  is  cer- 
tainly more  conformable  to  the  general  purposes  of  justice,  and 
less  liable  to  abuse  than  any  other.     It  seems,  however,  to  be 
a  general  rule  of  the  prize  court  not  to  issue  any  commission  to 
be  executed  in  the  enemy's  country.     (The  Magnus,  1  Rob,  31. 
The  Diana,  2  Ga//it.} 


The  questions  which  are  most  ordinarily  discussed  in  pnse 
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oourts  at  the  hearing  of  the  cause,  respect  the  national  charac- 
ter of  the  property  ;  and  this  depends  soroetjmes  upon  the  habits 
and  trade  of  the  ship,  upon  the  nature  of  the  vojage  or  of  the 
cargo,  or  upon  the  legal  or  illegal  conduct  of  the  parties  them- 
selves; but  ordinarily  it  depends  upon  the  national  doraicil  of 
the  asserted  proprietor,  or  upon  the  nature  of  the  title  which  h« 
asserts  over  the  property.  In  all  these  cases  where  the  proper- 
ty is  condemned,  it  is  by  fiction,  or  rather  by  intendment  of  lair, 
deemed  the  property  of  enemies,  that  is  of  persons  who  are  so 
to  be  considered  in  the  particular  transaction,  and  is  condemned 
€0  nomine.  (The  Eisebe,  6  Rob.  173.  The  Nelly,  1  Rob. 
219.,  note  to  The  Hoop.  The  Alexander,  8  Craneh^  169. 
The  Julia,  8  Cranch,  181.  The  Thomas  Gibbons,  8  Cranch^ 
421.  The  8t  Lawrence,  1  Gallis.  532.  The  Joseph,  1  Gal- 
U$.  546.)  It  is,  besides,  the  purpose  of  this  not^  to  discuss  theSA 
topics  at  large  with  all  the  distinctions  which  belong  to  thedo. 
Indeed,  such  a  discussion  would  of  itself  require  a  very  conside- 
rable treatise,  it  may,  however,  be  of  some  use  to  give  a  ra- 
pid sketch  of  the  leading  principles  which  regulate  the  deci* 
•rons  of  prize  courts  on  some  of  these  subjects. 

In  respect  to  the  question  who  are  to  be  considered  enemies  or 
not,  the  general  principle  is,  that  every  person  is  to  be  considered 
as  belonging  to  that  country  where  he  has  his  domicil,  whatever 
may  be  his  native  or  adopted  country.  (The  Vigilantia,  1  Rob. 
1.  The  Endraught,  1  Rch.  19.  The  Sarah  Christina,  1  Rob. 
237.  The  Indian  Chief,  3  Rob.  23.  The  President,  5  Roh. 
277.  The  Neptunus,  6  Rob.  403.  The  Venus,  9  Cranch^  253* 
The  Frances,  Gillespie^s  claim,  1  Gallu.  614.  The  Mary  and 
Susan,  Richardson's  claim,  ante^  Vol.  I.  p.  46.  S.  C.  p. 
15.,  note  (/.)  M'Connel  ▼.  Hector,  3  Bo$.  4*  Pul.  113« 
Bynk.  Q.  /.  Pub:  ch.  3.  Duponceau*$  edit.  p.  19.  U5.y 
And   the   masters  and  crew^  of  ships  are  deemed  to  possess 

n  On  n'aara  aucun  ^gard  aux  ^tats  desdits  princes  avant  la  d^ 

passe  ports  accord^  par  les  prin-  claration  de  la  pr^nte  guerre : 

mcB  neutres  ou  alli^,  tant  an  pro-  Ne  pourront  pareillement  lesditi 

pri^taires  qu'anx  mattres  des  na-  proprietaires  et  roaitres  des  na- 

Tires  sDjetK  des  etats    eoDemis,  vires  oa,  snjets  des  ^tats  ennemis, 

s'ilfl  n*oot  6i^  naturalises,  et  n'ont  qui  auront  obteDu  lesdites  lettres 

transfer^  lear  domicile  dans  lea  d«  natnralit^  jouir  d*  lenrtfiit, 
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the  natioDal  character  of  the  ships  to  which  they  belong  darini; 
the  time  of  Iheir  employment.  (The  Kndraught,  I  Mob.  21. 
The  Bernon,  I  Roh.  101.  Fide  the  Embden,  1  Rob.  17.  The 
Frederick,  5  Rob.  8.  The  Ann,  I  Dodson,  22K)  And  even 
if  a  person  ^oes  into  a  belligeraMt  country  originally  for  tempo* 
rary  purposes,  he  will  not  preserve  his  neutral  character,  if  he 
remain  there  several  years,  paying  taxes,  £lc.  (The  Harmony, 
2  Rob  322.  The  Embden,  1  Rob.  17.)  And  a  neutral  consul, 
resident  and  trading  in  a  belligerant  country,  is,  as  to  his  mer- 
cantile character,  deemed  a  belligerant  of  that  country.  (The 
Indian  Chief,  3  Jiob.  22.  The  Jo-ephine,  4  Hob  25.)  And 
the  «ame  rule  applies  to  the  subject  of  one  belligerant  country, 
re  ident  in  the  country  of  its  enemy,  and  carrying  on  trade 
there.  (The  Citto,  3  Poh  38.  M  Connel  v.  Hector,  3  Bm.  4* 
Pull.  1 13  )  But  a  character  acquired  by  mere  domicil  ceases 
upon  removal  from  the  country.  (The  Indian  Chief,  3  Bob, 
12  )  The  native  character  easily  reverts,  and  it  requires  fewer 
circumstances  to  constitute  dOmicil  in  the  case  of  a  native,  than 
to  impress  the  national  character  on  one  who  is  originally  of  an* 
oiher  country.  (La  Virginie,  5  Bob  98.)  And  in  his  favour, 
a  party  h  deemed  to  have  changed  his  domicil  and  his  native 
charactet  reverts,  as  soon  as  he  puts  himself  tit  itinere  to  return 
to  his  native  country  anitno  revertendi.  (The  Indian  Chiefi  3 
Bib.  12.     The  St.  Lawrence,  I  GaUts  467  ) 

In  ^'eneral,  a  neutral  merchant  trading  in  the  ordinary  man- 
ner Kith  a  belligerant  country,  does  not,  by  the  mere  accident 
of  his  having  a  stationed  agent  there,  contract  the  character  of 
the  enemy.  (The  Anna  Catharina,  4  Rob.  107.  121.)  But  it  is 
Otherwise  if  he  be  not  engaged  in  trade  upon  the  ordinary  foot- 
ing of  a  neutral  merchant,  but  as  a  privileged  trader  of  the  ene- 
my ;  for  then  it  is  in  effect  a  hostile  trade.  (The  Anna  Catha- 
rina,  4  Bob.  107.  121  )  So  if  the  agent  carry  on  a  trade  from 
the  hostile  country,  which  is  not  clearly  neutral.  {lb.)  And 
if  a  person  be  a  partner  in  a  house  of  trade  in  the  enemy's  coun- 

si  depuisqn'ellesoDt  ^le  obtenues  commerce.  B^glemeni  du  31 
iU  soot  retournes  dans  les  ^tats  Octodre,  1744,  art.  11.  Dec.  26 
eonemis  pour   y  cootinuer  lenr    JuUlet^lTT^^art.^. 
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trj,  be  IS,  as  to  the  concerns  and  trade  of  that  house,  deemed  an 
enemy,  and  his  share  is  liable  to  confiscation,  as  such,  notwith* 
standing  bis  own  residence  is  in  a  neutral  countiy  ;  for  the  domi- 
cil  of  the  house  is  considered  in  this  respect  as  the  domicil  of  the 
partners.     (The  Vigilantia,  1  Roh.  1.  14.  19.     The  Susa,  2 
Roh.  355.     The  Indiana,  S  R^.  44.    The  Portland,  3  Roh.  41. 
The  Yriendscbap,  4  Roh.  166.     The  Jonge  Klassina,  6  i?o5. 
297.      The  Antonia  Johanna,  oMt^  Vol.  I.  p.  159.     The   St. 
Joze  Indiano,  S  Gallii.)    But  if  he  has  a  house  of  trade  in 
a  neutral  countrj,  be  has  not  the  benefit  of  the  same  principle ; 
for  if  bis  own  personal  residence  be  in  the  hostile  country,  his 
share  in  the  property  of  the  neutral  bouse,  is  liable  to  condem- 
nation,    {lb.  and  the  Frances,  1   Galiit.  618.,  S.  C,  8  Crcmd^, 
348.)  However,  where  a  neutral  is  engaged,  in  peaee^  in  a  bouit 
of  trade  in  the  enemy's  country,  his  property  so  engaged  in  the 
house  is  not,  at  the  commencement  of  war,  confiscated  ;  but  if 
he  continues  in  the  house  after  knowledge  of  the  war,  it  is  liabtet 
as  above  stated,  to  confiscation.    (The  Vigilantia,  1  JRo6.  1. 14, 
15.    The  Susa,  2  Rob.  251.  255.)    It  is  a  settled  principle  that 
traffick  alone,  independent  of  residence,  will,1n  some  cases,  con- 
fer a  hostile  character  on  the  individual.    (76.     The  Susa,  2 
Rob.  251.  255.     The  Yriendscbap,  4  Rob.  166.)     And  if  a  neu- 
tral be  engaged  in  the  enemy's  navigation,  it  not  only  affects  the 
particular  vessel  in  which  he  is  employed,  but  all  other  vessels 
belonging  to  him,  that  have  no  distinct  national  character  im- 
pressed upon  them.     (The  Yriendscbap,  4  Rob.  166.) 

Ships  are  deemed  to  belong  to  the  country  under  whose  flag 
and  pass  tbey  navigate,  and  this  circumstance  is  conclusive  upon 
their  character.  (The  Vigilantia,  1  Rob.  1.19. 36.  The  Vrow 
Anna  Catbarina,  5  Rob.  161.  The  Success,  1  Dodson^  131.) 
So,  even  if  purchased  by  a  neutral,  if  tbey  are  habitually  enga« 
ged  in  the  trade  of  the  enemy's  country.  (The  Vigilantia, 
1  Rob.  ].  19.  26.  The  Planter*s  Wencb,  5  Rob  22.);  even 
though  there  be  no  sea-port  in  the  territory  of  the  neurtal.  (/6.) 
But  in  general,  and  unless  under  special  circumstances,  the  na- 
tional character  of  ships  depends  on  the  residence  of  the  owner. 
{lb.  The  Magnus,  1  Rob.  31.)  When,  however,  it  is  said  that 
the  flag  and  pass  is  conclusive  on  the  character  of  the  sbip^  the 


APPENDIX. 

meaning  is  this,  that  the  partj  who  takes  the  benefit  of  them  is 
himself  bound  bj  them;  he  is  not  at  liberty,  when  they  happeo 
to  turn  to  hit  disadTanta({e,  to  turn  round  and  denj  the  charac- 
ter which  he  has  worn  for  his  own  benefit,  and  upon  the  ciedil 
of  his  own  oath  or  solemn  declarations.    But  they  do  oof  bind 
other pariie$  as  against  him  :  other  parties  are  at  liberty  to  show 
that  these  are  spurious  credentials,  assumed  for  the  purpose  of 
disguising  the  real  character  of  the  Tease) ;  and  it  b  no  inconsi- 
derable part  of  the  ordinary  occupation  of  a  {urise  court,  to  puU 
off  this  mask,  and  eihibit  the  vessel  so  disguised  in  her  true 
character  of  an  enemy^s  TesaeL    (The  Fortuna,  1  Dodtin^  87. 
The  Success,  Id.  ISL)    ^ips  and  caigoes  engaged  in  the  pri* 
▼ileged  and  peculiar  trade  of  a  nation,  under  a  special  contract, 
and  the  sanction  of  the  government,  are  considered  as  affected 
by  the  character  of  the  nation,  and  if  it  be  hostile,  the  trade  is 
stamped  with  the  same  character.    (The  Princessa,  2  Roh.  40. 
The  Anna  Catharine,  4  Rot.  197.  The  Rendsborg,  4  Rob,  121. 
The  Vrow  Anna  Catharina,  5  Rob.  161.  The  Commercen,  imfri 
Vol.  I.  p.  S8f  •  Vide  5  Rob.  6.  note  (a).  And  the  produce  of  aa 
estate,  situated  in  a  hostile  colony  is' so  impressed  with  the 
character  of  the  soil,  that  although  the  owner  of  the  estate  be  re- 
sident in  a  neutral  country,  his  interest  in  the  produce  is  deem- 
ed enemy's  property.    (The  Phmnix,  5  Rob.  20.     The  Vrow 
Anna  Catharina,  6  Rob.  161.    The  Dree  Gebroeders,  4  Rob. 
232.     Bentzon's  claim,  9  Craneh,  191.) 

In  respect  to  the  transfers  of  ^enemies  ships  during  war,  it  ts 
certain  that  purchases  of  them  by  neutrals  is  not,  in  general, 
illegal ;  but  such  purchases  are  liable  to  great  suspicion,  and  if 
good  proof  be  not  given  of  their  validity,  by  a  bill  of  sale  and 
payment  of  a  reasonable  consideration,  it  will  materially  impair 
the  validity  of  the  neutral  claim.  (The  Bemon,  1  Rob^  102.  The 
Sechs  Gedcbwistero,  4  jRo6.  100. ;)  and  if  the  purchase  be  made 
by  an  agent,  bis  letters  of  firocuration  must  be  produced  and  pro- 
ved. (The  Argo,  I  Rob.  IbB.y  And  if  after  such  transfer  the  ship 

o  Que  tout  vaisaeau  qui  sera  de  nemi,  ne  pourra  ^tre  cens^  nea« 
fabrique  eanemie,  ou  qui  aura  eu  tre,  s'il  n^en  a  ^te  fait  une  vents 
orin^naireraent  nn  propri6taire  en-    pardevant  lea  officiers  publics  qai 
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be  employed  babitaally  in  tbe  enemj't  trade,  or  under  tbe  ma- 
nagement of  a  hostile  proprietor^  tbe  sale  will  be  deemed  merely 
colourable  and  collusive.  (Tbe  Jemmy,  4  Bob.  31.  Tbe  Om« 
nibus,  6  Rod,  71.)  But  tbe  rigbt  of  purcbase,  by  neutrals,  ex* 
tends  only  to  mercbant  sbips  of  enemies,  (Tbe  Minerva^  6  Rob. 
S96.  390.;)  for  tbe  purchase  of  sbips  of  war  belonging  to  ene? 
■lies,  is  beld  to  be  invalid.  (Tbe  Minerva,  6  Riob.  306.)  An4 
a  sale  of  a  mercbant  sbip,  made  by  an  enemy  to  a  neutral,  dur- 
ing war,  must  be  an  absolute,  unconditional  sale.  (The  Packet 
de  Bilboa,  1  Rob.  133.  Tbe  Noydt  Oedecbt,  1  Rob  137.  note 
(a). )  Any  thing  tending  to  continue  tbe  interest  of  the  enemy 
in  tbe  ship  vitiates  a  contract  of  this  description  altogether* 
(Tbe  Sechs  Oedchwistem,  4  Ao6.  100.) 

In  respect  to  proprietary  interests  in  cargoes,  though,  in  ge- 
neral, tbe  rules  of  tbe  common  law  apply,  yet  there  are  many 
peculiar  principles  of  prize  law  to  be  considered.  It  is  a  g#« 
neral  rule,  that  during  hostilities,  or  imminent  and  impending 
danger  of  hostilities,  tbe  property  of  parties  belligerant  cannot 
change  its  national  character  during  tbe  voyage,  or,  as  it  is  com^ 
monly  expressed,  til  trann/if.  (Tbe  Dankebaar  AGricaan,  iRob* 
107.  Tbe  Herstelder,  1  Rob.  114.)  This  role  equally  applies 
to  ships  and  cargoes ;  and  it  is  so  inflexible,  that  it  is  not  relaxed 
even  in  favour  of  owners,  who  become  subjects  by  capitulation 
after  the  shipment  and  before  the  capture.  (/6.)  But  if*  the 
ship  sails  before  hostilities,  when  there  is  a  decided  tUUe  of 
amity  between  tbe-two  countries,  and  before  the  capture,  the 
owner  again  becomes  a  friend,  and  at  the  time  of  tbe  capture^ 
and  also  at  tbe  time  of  adjudication,  be  is  in  a  capacity  to  claim ; 
tbe  prize  courts  will,  tben,>give  him  the  benefit  of  tbe  principal 
that  tbe  national  character  cannot  be  altered  tn  tra$mtu^  and  will 
restore  to  him.  (/6.)  The  same  distinction  is  applied  to  pur- 
ehases  made  by  neutrals,  of  property  tn  tramiiu ;  if  purchased 
during  a  state  of  war  existing,  or  imminent  and  impending  dan* 


passer  oette  sorte  d*aotes,  mier  propri^taire,  lonqm*!!  ne  vend 

et  ti  cette  vente  ne  se  troave  k  pas  loi-m^ine.    JZ^IaMenl  dm  17 

bord*  et  n'est  soutenue  d'un  pen-  F^mer^  1604.    Du  12  Mith  1696. 
voir  aiUhentique  donni  per  le  pre- 
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ger  of  war,  the  eontract  is  held  invalid,  and  the  propertj  is 
deemed  to  continue  as  it  was  at  the  time  of  ftbipmeal,  until  the 
actual  deliverj.     It  is  otherwise,  however,  if  the  contract  be 
made  during  a  state  of  peace,  and  without  contemplation  of 
war ;  for,  under  such  circumstances,  the  prize  courla  will  re* 
cognise  the  contract,  and  enforce  the  title  acquired  under  it 
(1  be  Vrow  Margaretha,  1  Rob.  338.     The  Jan  Frederick,  If 
Rob.  128.)    And  property  is  still  considered  m  traumtu^  if  it 
be  ultimatelj  destined  to  the  hostile  country,  notwithstanding 
it  has  arrived  at  a  neutral  port,  and  the  ship  Is  there  changed. 
(The  Carl  Walter,  4  Rob.  207.)    The  reason  why  courts  of  ad- 
miralty  have  established  this  rule  as  to  transfers  in  tramntu  dur- 
ing a  state  of  war,  or  expected  war,  is  asserted  to  be,  that  if 
such  a  rule  did  not  exist,  all  goods  shipped  in  the  enemy ^s  coua- 
try  would  be  protected  by  transfers,  which  it  would  be  impos- . 
tible  to  detect.     (The  Vrow  Margaretha,  1  Rob.  338.) 

The  same  public  policy  has  established  the  rule  of  the  pnxe 
courts,  that  property  going,  during  war,  to  be  delivered  in  the 
enemy's  country,  and  under  a  contract  to  become  the  property 
of  the  enemy  immediately  on  arrival,  if  taken  m  iramitu,  is  te 
be  considered  as  enemy's  property.    (The  Sally,  3  Rob,  300. 
note  (a). ;     And  all  contracts  of  purchase  effected  on  the  part 
of  the  belligerant,  where  the  payment  is  executory  and  contin- 
gent on  delivery  at  an  ulterior  port,  at  the  risk  of  the  neutral 
vendor  or  shipper,  are  considered  as  contracts  in  fraud  of  the 
prize  law,  and  the  goods,  if  captured  m  transitu^  are  condemned 
as  the  absolute  property  of  the  enemy.     (The  Atlan,  3  Rob. 
S99.     The  Anna  Catharina,  4  /?o6.  107.  113.  note.)     But  when 
the  contract  is  made  in  time  of  peace,  and  without  any  con- 
templation of  war,  no  such  rule  exists.     {lb.)     But  the  rule  is 
applied  where  such  a  contract  is  originally  made  between  allies 
in  the  war,  if  a  party  to  it  becomes  neutral  after  the  contractt 
and  before  the  execution  of  it,  and  the  shipment  is  made  after- 
wards.    (The  Anna  Catharina,  4  Rob.  107.  M2.)     A  contract 
by  a  neutral  with  a  privileged  company  of  the  enemy,  with  a 
view  to  the  transportation  of  the  whole  produce  of  a  colony, 
or  of  the  company  itself,  if  made  during  war,  or  in  contempla- 
tion of  war,  is  pronounced  illegal,  and  the  property  is  liable  te 
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condemnation  as  hostile  property.  (The  Rensberg,4  Rob.  121. 
The  Jan  Frederick,  5  Rob.  128.)  But  if  a  neutral,  during 
peace,  and  without  contemplation  of  ivar,  purchase  goods  in  a 
colony  from  a  regular  privileged  company  there,  and  it  is 
agreed  that  they  shall  be  transported  and  sold  in  the  mother 
icountry  by  the  company's  agents  ibr  the  benefit  of  the  neutral, 
the  contract  is  good,  and  the  property  remains  neutral  during 
its  transit,  notwithstanding  an  intervening  war  of  the  mother 
country.     (The  Vrow  Anna  Catharina,  5  Rob.  161.) 

In  ordinary  shipments  of  goods,  unaffected  by  the  foi'egoing 
principles,  the  question  of  proprietary  interest  often  turns  oft 
minute  circumstances  and  distinctions,  the  general  principle  be- 
ing that  if  they  are  going  for  account  of  the  shipper,  or  subject 
o  his  order  or  control,  the  property  is  not  devested  in  transitu. 
If  there  be  any  condition  annexed  to  the  delivery  of  the  goods 
to  the  consignee,  the  proprietary  interest  remains  in  the  shipper, 
notwithstanding  the  goods  are  sent  in  pursuance  of  the  orders  of 
the  consignee.  Thus,  if  a  merchant  in  H.  send  goods  to  A»  in 
another  country,  by  order  of  B.  and  on  account  of  B.,  but  with 
dlirections  not  to  deliver  them  unless  satisfaction  could  be  given 
tor  the  payment,  the  property  is  not  devested  from  the  shipper, 
but  remains  his  in  transitu.  (Cited  in  the  Aurora,  4  Rob*  319.) 
The  same  principle  applies  where  goods  are  shipped  to  the  or* 
diera  of  the  shippers,  but  to  be  delivered  by  their  agents  to  the 
consignee,  upon  the  agents  being  satisfied  for  the  payment. 
(The  Aurora,  4  Rob.  2\S.  The  Merrimack,  Kimmel  &  Albert's 
claim,  8  Cranchy  3i7.  See  the  Marianna,  6  Rob.  24.)  So,  even 
if  the  goods  are  stated  in  the  invoice  to  belong  to  the  claimants; 
yet  if  these  papers  are  enclosed  to  the  consignee  as  agents  to  the 
shippers,  and  are  to  be  delivered  to  the  claimants  only  upon 
conditions  in  the  discretion  of  the  agent,  the  property  remains 
in  the  shippers.  (The  Merrimack,  8  Cranch^  317.)  But  if  the 
goods  are  consigned  to  an  agent  of  the  shippers,  but  the  invoice^ 
&c.,  show  them  to  be  for  the  account  of  liio  claimants,  and  the 
invoice,  &c.,  are,  by  the  shippers,  sent  directly  to  the  claimants. 
the  possession  of  these  documents  gives  them  a  title,  and  estab* 
lishes  the  intention  of  the  shipper  to  vest  the  property  in  the 
claimants  at  the  time  of  the  shipment.  (The  Mrrrimack,  ftfessrs. 

Vot.  3J^  5 
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Wilkios*  claim,  8  Cranch^  .^17.)    80  if  the  goods  are  shipfed  to 
the  confignfte  unconditional  I  j  for  (be  use  of  tbe  claimanls.     {Id. 
Messrs.  M'Kean  &  Woodland's  claim,  8  Cranch^  317.)     But  if 
tbe   goods  are  consigned  to   tbe  agent   of  tbe  shippers,   and 
there  are  discretionary  orders  given,  but  no  direction  for  ao  ab- 
solute delivery  to  tbe  claimants,  the   property  remains  in   tbe 
shippers.     (The  St.  Joze  Indiano,  Lizaur's  claim,  2  OaHi$. 
6.  C.  ante^  Vol.  1.  p.  208.)     In  all  these  cases,  tbe  goods  are 
supposed  to  have  been  purchased  in  pursuance  of  tbe  orders  of 
the  claimants;  for  if  they  are  sent  by  the  shippers  without  or- 
ders, or  contrary  to,  or  different  from  orders,  either  in   quantity 
or  kind,  the  proprietary  interest  remains  in  tbe  shipper  during 
the  transit,  notwithstanding  they  are  sent  by  direct  consignmeBt 
I0  tbe  consignee.     (Tbe  Venus ^  8  Crandi^  S53.     The  Frances, 
Dunham  &i  Randolph's  claim,  1  Galli$.  445.  S.  C,  8  Cranch, 
854.,  0  Cranch^  183.     The  Frances,  French's  claim,  8  Cranch^ 
059.) 

It  is  certainly  competent  for  an  agent  abroad,  who  parcbasei 
goods  in  pursuance  of  orders,  to  vest  tbe  proprietary  interest  is 
bis  principal,  immediately  on  the  purchase.  This  is  tbe  case 
when  he  purchases  exclusively  on  the  credit  of  the  principal,  or 
inakes  an  absolute  appropriation  and  designation  of  tbe  propeity 
for  bis  principal.  But  where  he  sells  his  own  goods,  or  pu^ 
chases  goods  on  his  own  credit,  (and  thereby  in  reality  becomes 
the  owner,)  no  property  in  such  goods  vests  in  his  correspondent, 
until  he  has  done  some  notorious  act  to  devest  himself  of  bis 
title,  or  has  parted  with  the  possession  by  an  actual  and  uncon- 
ditional delivery  for  the  use  of  such  correspondent.  (Tbe  St 
Joze  Indiano,  2  Gallis.  8.  C.  an/e.  Vol.  I.,  p.  208.)  But  such  d^ 
livery  or  appropriation  to  the  use  of  his  correspondent,  need  not 
|}e  by  a  direct  act,  but  it  may  constructively  arise  from  tbe  cir- 
cumstances of  the  case,  even  where  the  shipper  has  made  an 
intermediate  assignment  of  the  goods.  (The  Mary  and  Susan, 
antcy  Vol.  J.,  p.  26.) 

In  all  these  cases  the  material  question  is,  whether  the  ship- 
per retains  or  possesses  any  control  over  the  property,  (imJe- 
pendent  of  the  mere  right  of  stoppage  in  transitu  in  cases  of 
insolvency,)  or  has  parted  with  the  possession,  and  all  autboritj 
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ofer  it.     For  if  an  enemy *s  shipper  consign  goods  or  money  to 
bis  conresponJent  at  H.,  for  the  purpose  of  answering  drafts  of 
bis  correspondent  in  A.,  without  any  letter  of  advice  or  docu< 
ment  making  it  the  absolute  property  of  such  correspondent,  or 
putting  it  out  of  bis  own  control,  it  still  remains  the  property 
of  the  shipper,  for  be  may  at  any  time  countermand  the  order, 
or  give  the  goods,  or  money,  a  new  direction.     In  substance  it 
i.4  the  same  transaction  as  if  a  person  s^nd  a  sum  of  money  to 
bfs  private  banker,  directing  him  to  bold  it  subject  to  the  order 
of  A. ;  in  which  case,  if  on  the  next  day,  and  before  any  such 
order  bad  been  given,  or  even  the  fact  of  lodgment  known  to 
the  other  party,  he  had  changed  his  purpose,  and  directed  a 
conversion  of  the  money  to  another  object,  it  is  clear  that  the 
bankers  could  not  resist  with  effect.  (The  Josephine,  4  Rob.  25») 
In  respect  to  questions  of  illegal  trade,  little  is  necessary  to 
be  said   In  addition  to  the  observations  and  cases  cited  in  the 
former  volume,     it  is  a  fundamental  principle  of  prize  law,  that 
all  trade  with  the  enemy  is  prohibited  to  all  persons,  whether 
datives,  naturalized   citizens,  or  foreigners  domiciled  in  the 
country  during  the  time  of  their  residence,  under  the  penalty 
of  confiscation.    (The  Vigilantia,  1  £06.  1.  14.  20.     The  Hoop, 
)  Rob.  196.     Potts  V.  Bell,  8  T  12.  548.     The  Rapid,  8  Crxinck, 
155.  S.  C.  1  Gallit.  295.     The  Alexander,  8  Crunch,  169.  S.  C. 
]  GcUlu.  63i.  The  Joseph,  8  Cranch,  451.  S.  C.  1  Gallis.  545.> 

p  Au  surplus,  rintention  de  I'or-  rinterposition  desqnels  on  feroit 

donnaoce,  en  exigeant  que  la  po-  passer  aux  ennemis  des  munitions 

lice  contienne,  le  nom  et  le  domi-  de  guerre  et  de  boucbe,  ou  d'au- 

cile  de  celui  qui  se  fait  assurer*-  tres  effets  prohib^  :  car  tout  cola 

les  eflets  sur  lesquels  Tassuraoce  ^tant  defendu,  comme  pr6judici- 

sera  faite^le  nom  du  navire,  du  able  ^  I'Etat,  seroU  iujet  d  cor^" 

lieu  oiH  les  marcbaudiRes  seront  cation^  ei  d  ^Ire  diclari  de  bonne 

chargoes  et  d^harg^es,  est  en-  prue^  ^taot  trouv6,  soit  lur  les  na» 

core  de  connoltre  en  temps  de  vires  de  la  nation,  soit  sur  ceu< 

guerre,  si  malgre  I'interdiotion  de  des  amis  et  allies,  comme  it  sera 

eomroerce    qu'emporte    toujours  observe    sur  le  tit.  des  Prises, 

toute  declaration  de  guerre,  ies  Valin^  Sur  FOrdonnance,  Liv,  3, 

sujets  du  Roi  ne  font  point  com-  til,  6.  Des  Auurancet,  Art,  3.  li, 

merce  avec  les  ennemis  de  I'Etat,  tit*  9.  De»  Prises,  Art.  7, 
on  aveo  des  amis  ou  alli^,  par 
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Tbe  same  penalty  is  applied  to  subjects  of  allies  in  the  wai^ 
trading  with  the  common  enemj.  (The  Najade,  4  Rob,  251. 
The  Neptunus,  6  Rob.  403.  Bynk  Q.  /.  Pub.  Ch.  Id  Du  Pon* 
oeau*s  tdit.  p.  81.)  But  a  citizen  of  a  belligerant  country,  do* 
miciled  In  a  neutral  country,  may  lawfully  trade  with  tbe  ene- 
my of  bis  native  country,  (Tbe  Danaos,  4  Rob,  255.  note,)  witk 
the  eiception  of  the  case  of  trade  in  articles  contraband  of  war. 
(Tbe  Neptunus,  6  Rob.  403.  Tbe  Ann,  1  Dodton^  231.)  Andl 
if  tbe  party  intends  to  trade  with  the  enemy,  but  during  the 
voyage  the  port  becomes  neutral,  the  penalty  is  saved,  for  there 
must  be  the  act  as  well  as  the  intention.  (The  Abbj,  6  Rob, 
261.)  And  even  assuming  that  after  tbe  knowledge  of  a  war, 
a  citizen  domiciled  in  the  enemy's  country  may  lawfully  with- 
draw his  property  without  a  license  from  his  government,  (which 
has  been  denied,  the  Mary,  1  Gallis.  620.,)  at  all  events,  it  must 
be  done  in  a  reasonable  time,  and  ten  months  after  the  war  is 
too  late>  and  the  party  will  then  be  deemed  engaged  In  a  trade 
with  the  enemy.  (The  St.  Lawrence,  1  GaUis.  467.  S.  0. 
9  Cranch,  120)  And  if  a  vessel  take  on  board  a  cargo  from  an 
enemy's  ship,  under  the  pretence  that  it  is  ransomed,  it  is  an  il- 
legal traffick.  Even  admitting  tbe  ransoming  of  captured  pro- 
perty to  be  legal,  it  cannot  be  admitted  to  be  made  at  any  dts« 
tance  of  time,  and  by  any  new  voyages  undertaken  for  this 
special  purpose.  (The  Lord  Wellington,  2  Gallis,  103.)  And 
sailing  under  the  enemy's  license  is  deemed,  per  «e,  an  efficient 
cause  of  condemnation.  (The  Julia,  1  Gallis.  694  S.  C.  8  Cranchy 
181.  The  Aurora,  8  Cranch,  203.  The  Hiram,  8  Cranch,  444^ 
8.  G.  ante^  Vol.  1.  p.  440.  The  Ariadne,  ante.  Vol.  II.  p.  143.) 
These  observations  on  the  subject  of  proprietary  interests, 
may  be  concluded  with  the  remark  that  to  entitle  the  claimant 
to  sustain  bis  claim  in  the  prize  court,  the  property  must  be 
proved  to  be  neutral  at  all  periods  from  the  time  of  shipment, 
without  intermission,  to  the  arrival  and  subsequent  sale  in  the 
port  of  the  enemy.  (The  Atlas,  3  Rob.  209.  The  Sally,  4  Rob. 
note  (a). )  And  if  it  be  hostile  at  the  time  of  shipment,  it  ia, 
(^has  been  already  stated,)  a  universal  rule  to  condemn  it,  a)- 
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tiiougb  the  9WBer  hat  become  a  ineod  •r  0Ql]J6«t  (The  BoedeV 
l.U8t,  6  Rob.  233. 


Iir  thia  conDexion  we  might  treat  of  the  principles  of  inter- 
4[|ational  law  respecting  blockade,  contraband  of  war,  (vide  anie^ 
Vol.  L  p.  38,  9.  note  (i),  p.  394,  note  (m),  )  engagements  in  the 
coasting  and  colonial  trade  of  an  enemy,  {vide  ante^  Vol.  I.  p. 
5o7.  Appendix,  note  3.)  the  right  of  search,  the  effect  of  re- 
sistance or  rescue  of  neutral  ships,  and  the  circumstances  of  un- 
neutral conduct,  which  are  visited  with  a  forfeiture  of  the  ship 
or  cargo,  or  both.  These  topics  would  lead  us  into  a  very  en- 
larged inquiry,  incompatible  with  the  object  of  this  summarjr 
sketch ;  but  they  deserve  the  attention  of  all  students  of  th« 
law  of  prize,  and  it  is  to  be  hoped  that  some  eminent  jurist 
will,  hereafter,  examine. them  with  a  diligence  and  learning  pro- 
portioned to  their  importance.  It  may,  however,  be  useful 
here  to  consider  how  far  the  illegal  acts  of  the  master  bind  the 
interests  of  the  owner  of  the  ship  or  cargo. 

It  is  a  general  principle  that  the  act  of  the  master  at  all 
events  binds  the  owner  of  the  ship,  as  much  as  if  the  act  were 
committed  by  himself  (The  Vrow  Judith,  1  Rob.  150.)  If, 
therefore,  the  master  deviate  into  a  blockaded  port,  the  owner 
is  bound  by  the  act,  and  is  not  permitted  to  aver  his  igno- 
rance of  the  act,  or  that  the  master  acted  against  his  orders* 
(The  Adonis,  6  Rob.  256  )  And  the  same  principle  is  applied 
to  the  case  of  carrying  goods  contraband  of  war.  (The  Imina^ 
3  Rob  167.)  But  Grotius,  (De  /.  B.  et  P.  lib.  3.  ch.  6.  sec. 
6.)  Loccenius,  De  Jur.  Mar.  lib  2.  ch.  4.,  no.  12.)  Pothier, 
{De  Proprieti^  no.  103..  and  Bynkershoek,  (Q.  /.  Pub.  lib.  L 
eh.  12.  p.  97..  Du  PonceauU  ed  )  all  contend  for  a  favourable 
distinction  where  the  owner  is  ignorant  of  the  fact  of  unlawful 
goods  being  on  board.  They  are,  however,  contradicted  by 
Valin,  {Sur.  rOrd.  torn.  2.  p.  363.)  and  Emerigon,  (Det  j^mi^- 
raitcet,  torn.  1.  p.  449.,)  whose  doctrine  is  followed  in  the  prae* 
lice  of  prize  courts.  The  law,  indeed,  is  established  that  the 
f  rincipal  is  answerable  fer  the  acts  of  his  agent,  (and  the  Bia»: 
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ter  i»  (he  iccreJited  agent  of  the  ship  owner,)  not  only  chiUf 
but  penally  to  the  amount  of  the  property  entrusted  to  hit  care« 
(The  Mars,  G  Rob.  79.  87.)  It  would  be  impossible  for  a 
court  of  prize  to  affect  the  proprietor  in  any  other  way: 
and,  whatever  the  hardship  may  be,  it  is  very  much  softened 
by  recollecting  that  if  be  has  sustained  any  injury  by  the  frau- 
dulent  and  nnantborised  acts  of  his  agent  he  will  be  entitled  to 
bis  remedy  against  him.  (The  Mars,  6  Bob.  79.  87.)  But  Ote 
act  of  the  master  does  not,  in  genera),  bind  the  owner  of  tbe 
cargo,  unless  he  be  owner  of  the  sbip,  or  conusant  of  the  intend- 
ed  violation  of  law,  or  the  master  be  his  agent.  (The  Trow 
Judith,  ]  Rob.  150.  The  Imma,  3  Rob.  1«9.  The  Romtio 
and  Betty,  2  Rob.  343.  351.  Thfe  Alexander,  4  Rob.  93.  Tbe 
Efsebe,  5  R^h.  173.)  In  cases  of  blockade  the  deviaCion  into 
Ai^'  blockaded  port  is  presumed  to  bie  lo  the  service  of  the  cargo, 
and,  therefore^,  tbe  owner  is  bound  by  it,  unless  wbers  tbiKre 
was  no  notice  of  the  btockade  ^  the  time  the  ship  sailed.  (Tbi* 
Alexander,  4  Rob.  93.  The  Shepherdess,  5  RoB.  956.)  And 
if  the  master  at  the  tim6  of  sailing  put  bis  ship  under  convoy^ 
whose  instructions  h^  is  presumed  to  know,  the  act  is  illegal, 
and  binds  both  the  ship  and  cargo.  (The  Elsebe,  5  Rob.  173.) 
It  is  not  considered  like  the  case  of  an  nnforseen  eoaergeocy 
happening  to  a  ship  at  sea,  where  the  fact  itself  pn>ves  the 
xwners  to  be  ignorant  and  innqcent,  and  where  tbe  court  bal 
held  that  being  proved  innocent  by  tbe  very  clrcumataoces  of 
tbe  case,  the  owners  of  the  cargo  should  not  be  boond  by  the 
mere  principle  of  law,  which  imposes  on  the  employer  a  re- 
sponsibility for  the  acts  of  his  agent.  On  the  contrary,  it  is  a 
matter  done  antecedentli/  to  ike  voyage^  and  must,  (herefore,  be 
presumed  to  be  done  on  coromunicatton  with  the  owners,  and 
with  their  consent;  tbe  effect  of  this  presumption  is  such  thai 
it  cannot  be  permitted  to  be  averred  against,  inasmuch  as  aM 
the  evidence  must  come  from  the  suspected  parties  themselves, 
without  a  possibility  of  meeting  it,  however  prepared.  The 
court,  therefore,  applies  the  strict  pr'mciple  of  law,  and  holds 
as  it  does  in  blockade  cases  of  that  description,  thai  the  master 
must  be  taken  to  be  the  anthorized  agent  of  the  cargo,  and  that 
if  he  has  exceeded  his  authority  it  is  barratry,  for  which  he  m 
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personally  answerabley  and  for  which  the  owner  must  look  to  bin 
for  indemni6cation.     (The  filaebe,  5  Rob.  173.  175.)    Wbether 
a  like  principle  ought  not  to  be  applied  to  the  owner  of  the  car- 
go in  cases  where  the  ship  originally  sails  on  the  voyage  under 
an  enemy's  license  has  not  been  decided.     The  point  was  ipade 
in  the  supreme  court  in  a  recent  case  ;  but  knowledge  being 
brought  home  to  the  actual  ag/ent  of  the  owners  of  the  cargo,  it  be- 
came unnecessary  to  decide  the  more  general  principle.  (The  Hj* 
ram,  ante,  Vol.  L,  p  440.)    There  are  many  other  cases  in  which 
the  act  of  the  master  will  bind  the  owner  of  the  cargo  as  well  as 
the  ship;  such  are  resistance  of  the  right  of  search,  suppressing  or 
fraudulently  destroying  the  ship's  papers,  rescue  by  the  neutral 
crew  after  capture,  &.c.     (The  Elsebe,  5  Mob.  173.     The  Dis- 
patch, 3  Rob.  S79.     The  Nereide,  9  Cranr^,  388.  451.)     But 
though  the  act  of  a  neutral  master  in  resisting  search  hinds  both 
ship  and  cargo,  yet  it  has  been  solemnly  settled  by  the  su- 
preme court  (hat  the  resistance  of  a  belligeraut  master  does  not 
bind  a  neutral  shipment,  unless  the  proprietor  has  co-operated  in 
the  resistance,     ('ihe  Nereide,  9  Cranchy  388.)     In  a  very  re- 
cent case,  however.  Sir  W.  Scott  has  asserted  the  contrary  doc- 
trine.    (The  Fanny,  i  Dedson,  443.)     But  the  act  of  the  agent 
pr  consignee  of  the  cargo,  whether  he  be  the  master  or  not,  is 
conclusive  upon  the  owner  of  the  cargo.  (The  Vrow  Judith,  1  Rob. 
160.)    And  the  act  of  a  general  agent  of  the  cargo  in  covering  the 
enemy's  property  in  the  same  shipment  with  his  principal's  pro- 
perty affects  the  whole  with  condemnation,  although  the  princi- 
pal had  no  knowledge  of  the  illegal  act.  (The  St.  Nicholas,  ante^ 
Vol.  I.  p.  417.     The  Phoenix  Ins.  Co.  v.  Pratt,  2  Binney,  308.) 
And  the  same  principle  is  applied  in  the  case  of  simulated  pa- 
pers ;  for  the  carrying  of  simulated  papers  is  an  efficient  cause  of 
condemnation.  (Oswell  v.  Vigne,  15  East^  70.)  But  in  peculiar 
pircumstances  the  act  of  aa  ageut  of  the  cargo  will  be  liberally 
construed  in  favour  of  his  principal.    As  if  the  agent  be  a  bel<- 
Hgerant,  and  has  received  orders  to  purchase  goods  before  the 
war  or  before  a  blockade,  his  acts  in  making  the  shipment  dur- 
ing a  blockade  are  not  binding  on  his  principal,  unless  he  had 
had  an  opportunity  to  countermand  the  orders,  and  neglected  it^ 
fpr  the  agent  in  such  cases  may  have  a  personal  interest  in  ex- 
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porting  tlie  goods.  (The  Neptunos,!  Mob.  ITS.  Cases  cited 
la  the  Hoop,  1  Rob.  196.  The  Dankbatrfaeit,  1  Dodmm^  183.) 
But  the  act  of  the  master  will  not  biod  eveo  the  oimer  of  the 

m 

ship  unless  it  be  in  cases  within  the  scope  of  hisordinarj  au- 
thority. If,  therefore,  the  master  of  a  ooo-commissiooed  mer> 
chant  ship  make  a  capture,  the  owner  is  not  responsible  in  da- 
mages, if  it  turn  out  to  be  illegal.  (Bynk.  Q.  /.  Pjth.  Ub.  h 
eh.  19.    Dn  PonceamU  ed  p.  147.  163.) 


It  freqnentlj  turns  out,  on  examination  of  die  claims  and  e?i* 
dence  in  the  prize  coart,  that  the  case  is  a  mere  case  of  recap- 
ture ;  and  questions  arise,  whether  the  original  beiligeiant  owner 
is  entitled  to  restitution  or  not,  and  if  so  entitled,  what  b  the 
oompensation  to  be  allowed  by  way  of  salvage  ?  Byokerdioek 
asserts,  that  by  the  general  maritime  law,  if,  after  capture,  the 
ship  and  cargo  be  carried,  infra  prcBitdia^  of  the  enemy,  or  of 
his  ally,  or  of  a  neutral,  the  title  of  the  original  belligerant  pro- 
prietor Is  completely  gone,  and  is  not  revived  by  a  recaptore. 
(Q.  /.  Pub.  L.  1.  ch.  5.,  Du  Ponceau*$  ed.  p.  36.)  And  in  this 
he  stands  supported  by  learned  authorities.  (The  Ceylon,  1 
DodMon,  105.  L^Actif,  1  Dodson^  185.  But  see  Martent  cm 
Recafiture$f  cb.  3.  p.  107.)  In  most  of  the  states  of  Europe  mu- 
nicipal regulations  have  been  made,  which  settle  the  rights  of 
their  own  subjects.  (Bynib.  ubi  supra,  Falin.  Des  Priset,  cb. 
6.  p.  84.  Azunif  part  ^.  cb.  4.  Martens  en  Recaptures^  ch. 
S.  sec.  3.  p.  146.     The  Adeline,  9  Cranch,  244.  288.)<i     And  ia 

q  Si  aucun  Navire  de  nos  Su-  toutcfois  le  Navire  de  geurre  qui 

jets  pria  par  dob  Eonemis,  a  6t6  Taura   recous  et  repris,  le  tiers, 

entre  leurs  mains  jusques  k  vingt  Ordonnance    de    1584,    eart.  61. 

^uatre  heures,  et  aprds,  qu'il  soit  Em^rig^o,  Des  Atgurance*^  torn, 

recous  et  repris  par  aucuns  de  nos  1.  p,  495.     Si  aucum  navire  de 

flujets,   la    prise   sera    d6claree  nos  sujets  est  repns  sur  nos  enoe- 

bonne :  mais  si  ladite  reprise  eat  mis,  apr^  qu*il  aura  demeur^  en-> 

fisite  anparavaot  les  vingt-^oatre  tre  leurs  mains  pendant   vingt* 

heures,  il  sera  re8titu6  avec  tout  quatre  heures,  la  prise   en  sera 

€«  qui  ^teit  dedans,  et  en  aura  bonne :  et  si  elle  est  6ite  avsMit 
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£agIaod  tbe  right  of  postliminy  is  by  statute  at  between  tuljecU 
preserved  forever,  except  where  the  vessel,  after  capture,  has 
been  6tted  out  by  the  enemy  for  war ;  so  that  the  original  own- 
er  may,  in  all  other  cases,  claim  restitution  upon  tbe  payment  of 
a  stipulated  salvage.  {Homers  Compend.  ch.  4-  p.  34.  Mar^ 
ihall  on  Ins.  b.  1.  ch.  12.  s.  8.  The  Seduious,  1  Dodsbn,  253,) 
In  cases,  however,  not  governed  by  municipal  regulations,  al- 
though all  nations  agree  that  to  change  the  property  by  capture 
a  firm  and  secure  possession  is  necessary,  yet  the  practice  of 
nations  is  so  various  that  it  seems  difficult  to  collect  a  general 
rule,  as  to  what  constitutes  such  firm  and  secure  possession, 
which  might  properly  be  asserted  to  be  the  law  of  nations. 
(The  Santa  Cruz,  1  Rob.  49.  L'Actif,  1  Dodson^  185.  The 
Ceylon,  1  Dodsony  106.)  The  rule  of  bringing  infra  prandial 
or,  in  proper  cases,  the  rule  of  pemoctation,  or  twenty-four  hours, 
possession,  seems  generally  recognized  by  the  most  eminent  ju- 
rists on  the  continent  of  Europe.  (The  Ceylon,  1  Dodson,  i05. 
L'Actif,  1  Dodson,  186.  See  the  Santa  Cruz,  1  Rob.  60);^  and 
it  appears  to  have  been  anciently  the  doctrine  of  the  British  law. 
(76.)  According,  however,  to  the  present  law  in  Great  Britain, 
property  captured  is  not  deemed  to  be  changed  to  as  to  bar  tl^e 
owner  in  favour  of  a  vendee  or  recaptor,  till  there  has  been  a 
sentence  of  condemnation ;  and  therefore,  until  that  period,  the 
title  of  the  original  owner  is  not  devested,  and  he  is  entitled  to 

les  vingt-quatre  heures,  il  sera  reclamation  du    propri6taire  da 

restitue  aa  proprietaire  avec  tout  vaisseaa  pris  et  repris,  ne  peut* 

ce  qui  etoit  dedans,  ^  la  reserve  6tre  regard^  que  comme  uo  sage 

du  tiers  qui  sera  donne  au  navire  reglement,  puUqu^il  est  du  droit 

qui  aura  fait  la  recousse.   Ordon-  cmnmun  de  V Europe^  comme  Loc- 

nance  </«  1681,  Lvo,  3.  tit.  9.  De^  cenius  Patteste,  dejure  marilimOf 

Prises^  art.  7.      Id.  Ordonnance  lib.  2.  cap.  4.  n.  4.  H  8.  fol.  157. 

du   IS  Juin^   1779.      EmSrigon^  162.  A  163. :  o\i  il  dit  que  c*est 

ubi  iupra*  I'usage  observe  ea  France,    en 

r  Quoiqu'il  en  soit,  ce  delai  de  Espagne,  en  HoUande,  ct  chez  les 

vingt-quatre    heures  adopts  par  autres  nations  commer9ante8  par 

lad ite  ordonnance  de  1084  et  par  mer.     Fo/in,  sur  VOrdonnance^ 

celle-ci,  passe  lequel  la  prise  par  Liv.  3.  (^.  9.  Da  PrisUy  art.  9. 
recousse  est  bonne,  et  exclut  la 

Vol.  II.  § 


4»  APPENDIX. 

restitution,  in  the  hands  of  whoever  he  may  Bni  the  proper!]^ 
(Le  Caui  v.  Eden,  Doug  613.  616.  Goss  v  Wither*,  2  Burr^ 
694.  The  Flad  Oyen,  1  Rob.  134.  The  SanU  Cruz,  I  Rob. 
49.  The  Fanny  and  Elmira,  I  Edm.  1 17.  The  Ceylon,  1  Bod- 
9on^  105.  L'Actif,  1  Dodson^  185.)  if  such  sentence  of  con- 
demnation is  paftsed,  it  is  a  sufficient  title  to  a  veodee  ;  (The 
Purissima  Conception,  G  Rob.  45,  The  Victoria,  1  Edw.  97.;) 
and  would  also  have  entitled  a  recaptor  to  condemnation  of  the 
property,  if  the  statute  had  not  stepped  in,  and,  as  to  Briti^ 
subjecUj  revived  the  jus  postliminii  of  the  original  owner,  OB 
payment  of  salvage.  As  to  the  interests  of  British  subjects,  a 
condemnation  by  an  incompetent  court  is  a  mere  nullity  ;  (The 
Flad  Oycn,  1  Rob  134.;)  though,  as  to  the  interesU  of  other 
parties,  the  Gritisib  prize  courts  will  not  inquire  into  the  suffi- 
cienry  of  the  sentence  (The  Cosmopolite,  3  Rob.  333.)  A 
condemnation  by  an  enemy's  cori^ul  in  a  neutral  port  is  deem- 
ed invalid.  (The  Flad  Oyen;  1  Rob.  134.)  But  a  condemna* 
tion  of  a  prize  ship,  while  lyinsr  in  a  neutral  part,  by  a  regular 
court  of  admiralty  in  the  ho<«tile  country,  is  clearly  valid.  (The 
Henrick  and  iMaria,  4  Rob.  43.  The  Christopher,  2  Rob.  307. 
The  Victoria,  1  Edw.  07.  Hudson  v.  Guestier,  4  Cranch^ 
293.  S.  C,  6  Cranck,  281.  The  Arabella  and  Madeira,  3 
Gallis.)  A  condemnation  originally  defective  from  the  incom- 
petency  of  the  court,  may  be  made  good  by  the  valid  decree  of 
an  appellate  court.  (The  Falcon,  6  Rob»  194.)  And  a  titlet 
originally  defective,  being  acquired  under  the  sentence  of  aa 
incompetent  court,  is  cured  by  an  intervening  peace,  which  has 
the  efifect  of  quieting  all  titles  of  possession  arising  from  the  war. 
(The  Schoone  Sophie,  6  Rob.  138.)  Where  a  party  has  pur- 
chased a  captured  ship,  under  an  invalid  title,  but  which  was 
not  notoriously  bad,  the  court  on  decreeing  restitution  to  the 
original  owner  will  allow  the  party  for  any  amelioration  beyond 
the  ordmary  repairs,  but  not  for  ordinary  repairs.  (The  Kier- 
Jighett,  .>  Rob.  96.  The  Perseverance,  2  Rob.  239.  The  Nostra 
de  Conceicas,  5  Rob,  294.)  And  where  a  ship  has  been  cap* 
lured  and  carried  into  a  hostile  port,  and  is  afterwards  sold  t# 
^  neutral,  a  presumption  arises  that  she  has  been  regularly  cjn> 
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AeMned^  dDd  the  proof  of  the  contrary  rests  on  the  claimant,  and 
Hot  the  purchaser.     (The  Countess  of  Lauderdale,  4  Rob.  283.) 

In  the  United  States  cases  of  recapture  have  been  the  object 
ef  several  legislative  provisions,  which,  as  far  as  thej  apply, 
supersede  all   discu/isions  upon  the  principles  of  general  law* 
The  act  of  Congress  of  the  3d  March,   1800,  ch.    14.  (new 
edit.  ch.  168.)  directs,  that  in  cases  of  recaptures  of  vessels  or 
goods  belonging  to  persons  resident  within,  or  under  the  pro- 
tection of  the  United  States,  the  same  not  having  been  condemned 
as  firize  hy  competent  authority  before  the  recapture,  shall   be 
restored  on   payment  of  salvage,  of  one  eii^lith  of  the  value  if 
recaptured  by  a  public  ship,  and  one  sixth  if  recaptured  by  a 
private  ship ;  and  if  the  recaptured  vessel  shall  appear  to  have 
been  set  forth  and  armed  as  a  vessel  of  war  before  such  capture, 
er  afterwards,  and  before  the  recapture,  then  the  salvage  to  be 
one  moiety  of  the  value.     If  the  recaptured  vessel  belong  to 
the  government  and  be  unarmed,  the  salvage  is  to  be  one  sixth 
if  recaptured  by  a  private  ship,  and  one  twelfth  if  recaptured 
by  a  public  ship ;  if  armed,  then  the  salvage  to  be  one  moiet/ 
if  recaptured  by  a  public  ship.     In  respect  to  public  armed 
ships,  the  cargo  pays  the  same  rate  of  salvage  as  the  vessel  by 
the  express  words  of  the  act ;  but  in  respect  to  private  ships, 
the  rate  of  salvage  (by  some  probable  omission  in  the  act)  is 
the  same  on  the  cargo,  whether  the  vessel  be  armed  or  unarmed* 
(The  Adeline,  9  Cranch,  24V) 

What  constitutes  a  setting  forth  as  a  vessel  of  war  within  the 
act  has  not  been  settled  by  any  adjudications  in  the  United 
States  ;  but  the  same  question  has  been  decided  by  the  British 
prize  courts,  incases  arising  under  a  similar  clause  in  the  British 
prize  acts,  which,  indeed,  seems  recognised  as  a  part  of  their 
•ommon  law  of  prize.  (The  Ceylon,  I  Dodson^  105.  119.) 
And  it  has  been  there  settled  that  where  a  ship  was  originally' 
armed  for  the  slave  trade,  and  after  capture  an  additional  num- 
ber  of  men  were  put  on  board,  but  there  was  no  commission  of 
war,  and  no  additional  arming,  it  was  not  a  setting  forth  as  a 
Te&sel  of  war  under  the  prize  act.  (1  he  Horatio,  6  Rob.  320.) 
But  a  commission  of  war  is  decisive  if  there  be  guns  on  board. 
(The  Nostra  fiignora  del  Kosario,  8  Mob.  10.    The  Ceylon,  1 
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Dodion^  105.)  And  where  the  vessel  has,  after  the  capture,  beeo 
fitted  out  as  a  prirateer,  it  is  conclusive  against  her,  althoiigh 
when  recaptured  she  is  navigating  as  a  mere  merchant  ship ;  for 
where  the  former  character  of  a  captured  vessel  had  been  oh* 
literated  hj  her  conversion  into  a  ship  of  war,  the  legislature 
meant  to  look  no  farther ;  but  considered  the  title  of  the  former 
owner  forever  extinguished  (L'Actif,  1  Dodson^  186.)  Where 
it  appeared  that  the  vessel  had  been  engaged  in  the  military  ser- 
vice of  the  enemy  under  the  appointment  of  the  minister  of  ma- 
rine, it  was  held  a  sufficient  proof  of  a  setting  forth  as  a  vessel 
of  war.  (The  Santa  Brigada,  3  Fob.  B6.)  So,  where  she  is 
armed,  and  is  emplojed  in  the  public  military  service  of  the 
enemy  by  those  who  have  competent  authority  so  to  employ 
her,  although  she  be  not  regularly  Commissioned.  (The  Ceyloo, 
1  Dodson^  105.)  But  the  mere  employment  in  the  military  sei^ 
vice  of  the  enemy  is  not  a  sufficient  setting  forth  for  war ;  hot  if 
there  be  a  fair  semblance  of  authority  in  the  person  directing 
the  vessel  to  be  so  employed,  and  nothing  upon  the  face  of  the 
proceedings  to  invalidate  it,  the  court  will  presume  that  he  is 
duly  authorized  ;  and  the  commander  of  a  single  ship  may  be 
presumed  to  be  vested  with  this  authority  as  a  commander  of  a 
squadron.  (The  Georgiana,  1  Dodsotiy  397.)  The  valuation 
of  the  property,  when  restored  under  the  acts  respecting  re- 
capture, is  to  be  made  upon  its  value  at  the  place  of  restitution, 
and  not  of  recapture.     (The  Progress,  1  Edw,  210.  222.) 

In  respect  to  recaptures  of  the  ships  and  cargoes  of  allies  or 
co-beI)igeraDts,  from  the  bands  of  a  common  enemy,  the  general 
rule  is  to  apply  the  principle  of  reciprocity ;  and  if  they,  under 
like  circumstances,  restore  on  salvage,  or  condemn  generally, 
to  deal  out  to  them  the  same  measure  of  reciprocal  Justice* 
(The  Santa  Cruz,  1  Rob.  50.)"  If  there  should  exist  a  country 
having  no  rule  on  the  subject,  then  the  recapturing  country 
applies  its  own  rule  as  to  its  own  subjects  to  the  case,  and 
rests  on  the  presumption  that  the  same  rule  will  be  adminis- 
tered in  the*  future  practice  of  the  other  party.  (The  Santa 
Cruz,  1  Rob.  60.    The  San  Francisco,  1  Edw.  179.)    The  act 

9  Vide  Tofin,  Sur  VOrdonnance^  torn.  2.  p.  262. 
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of  Congress  of  the  Sd  March,  1800,  ch.  14.  adopts  the  same  re- 
gulation.   (The  Adeline,  9  Crcmch^  244.) 

Salvage  is  not,  in  general,  allowed  on  the  recapture  of  neu* 
tral  property,  unless  there  be  danger  of  condemnation,  or  such 
unjustifiable  conduct  on  the  part  of  the  government  of  the  cap« 
lorsiasto  bring  the  property  into  jeopardy.  (The  War  Ons« 
kan,  2  Rob.  899.  The  Eleonora  Catharina,4  Rob.  166.  The 
Carlotta,  5  Rob.  54.  The  Huntress,  6  Rob.  104.  The  Acteon» 
1  Edw.  354.  The  Sansom,  6  Rob.  410.  Talbot  v.  Seeman» 
4  DalL  34.  S.  C.  1  Cranch^  !.)<  But  even  if  in  such  a  case  of 
recapture  the  recaptors  have  entitled  themselves  to  salvage,  they 
majr  fbrfeit  the  claim  by  the  irregularity  of  their  conduct.  (The 
Barbara,  3  Ao6.  171.) 

tt  is  no  objection  to  an  allowance  of  salvage  on  a  recapture, 
that  it  #as  made  by  a  non-commissioned  vessel ;  for  no  letters  of 
marque  are  necessary  for  this  purpose,  nor  is  a  recapture  at  all 
made  under  the  authority  of  prize.  It  is  the  duty  of  every  citi- 
zen to  assist  bis  fellow  citizens  in  war,  and  to  retake  their  pro- 
perty out  of  the  possession  of  the  enemy;  and  no  commission  is 
necessary  to  give  a  person  so  employed  a  title  to  the  reward, 
which  the  law  allots  to  that  meritorious  act  of  duty.  (The  He* 
len,  3  Rob.  224.)  Aod  if  a  convoying  ship  actually  recapture 
tee  of  her  convoy,  which  has  been  previously  captured  by  the 
enemy,  it  entitles  her  to  salvage.  (The  Wight,  6  Rob.  315.) 
But  a  mere  rescue  of  a  ship  associated  in  the  same  common 
enterprise  gives  no  right  to  salvage.     (The  Belle,  1  Edw.  66.) 

To  entitle  a  party  to  salvage,  as  upon  a  recapture,  there  most 
have  been  an  actual  or  constructive  capture  ;  for  military  sal* 
vage  will  not  be  allowed  in  any  cases  where  the  property  has 
not  been  actually  rescued  from  the  enemy.  (The  Franklin,  4 
Rob.  147.)     But  it  is  not  necessary  that  the  enemy  should  have 

t  Sa  Majesty  a  jug6  pendant  la  JUqui  par  Vennemi^)  ^tait  nulle. 

lemiere  guerre,  que  la  reprise  da  Code  de»  PfitUy  ed*  1784,  fom.  2. 

navire  neutie,  faite  par  un  cor-  dee  also  the  opinion  of  M.  Por« 

taire  Fran^ais,  {tonque  te  fiamre  taUi^  in  the  case  of  the  Statira,  1 

fCiiaUptu  chargi  de  marchan£ie*  Cranchf  lOS.  Note  (a). 
prolUb6eSfrddan8kcaid*iireeon' 
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actual  possession  ;  it  is  suSicieot  if  tbe  property  is  coropletel/  ' 
under  tbe  dominion  of  Ihe  enemy.  (Tbe  bldvrard  &,  Mary,  J 
BoA.  :<05.  The  I'ensati.ento  Felix,  I  Eiiw  U6.)  If.  hnwe*i: 
vessel  be  captured  going  in  diBtreis  into  an  enemy's  jrcirt,  and  if 
Ibereby  saved,  it  is  merely  a  case  of  civil  and  not  uf  military  al- 
vage.  (The  Franklin,  4  Hob.  147.)  But  to  cou.lilule  a  recap* 
ture,  il  is  not  neces^ry  ibat  tbe  recajHors  sbould  bave  a  bodily 
and  aclua)  po^.^ession  ;  it  is  sufficient  if  the  prize  be  actUdlly  n 
cued  from  the  ^rasp  of  tbe  hostile  caplor.  (The  Edward  aol 
Mary,  3  Nob   305.) 

Where  a  hostile  ship  is  captured,  and  afterirardii  is  recaptured 
by  tbe  enemy,  and  is  agairi  recaptured  from  the  enemy,  tbe  o(i< 
ginal  captors  are  not  entitled  to  restitution  on  payiog  salvage,  bul 
tbe  last  captors  arc  entitled  lo  all  the  rights  of  prize,  fur,  by  ibe 
firpt  recapture,  tbe  whole  right  of  tbeuriginal  captors  i^flereel- 
ed  (The  Holly,  4  Ro6  -_'I7.  note  (o).  The  Asirea.onW.Vol- 
I.  p.  Itb./'  And  where  the  original  captors  h^ve  abatdoned 
their  prize,  and  she  is  subsequcnily  captured  by  other  prrsoni, 
tbe  ialler  are  solely  entitled  lo  ihe  property.  ('I  he  Lord  Nel- 
son, 1  EdTn.  79.  The  Dilii>enli3,  1  Dodson,  404  )  Bui  if  llic 
abandonment  be  involuntary,  and  produced  by  (be  terror <tf  m- 
perioT  force,  and  especially  if  produced  Hy  the  act  of  tbe  second 
captors,  the  rivhls  of  tbe  original  captors  are  completely  reTJ- 
Ted.  (The  Mary,  oiUe,  p.  133.)  And  where  tbe  enemy  bu 
captured  a  ship,  and  afierwards  deseried  her,  and  she  is  tfaei 
recaptured,  it  is  not  to  be  considered  as  a  cnse  of  dert-licl,  for 
tbe  original  owner  never  had  the  ani.iivi  lUrelinqiitnli ;  and, 
therefore,  she  is  lo  be  restored  on  payment  of  salvage  :  but  as  it 
is  not  strictly  a  recapture  wilbin  the  prize  act,  the  raie  of  sal- 
vage is  discretionary.     (Tbe  John  and  Jane,  4  Hob.  2)6-    Tb« 


u  Veut  et  entend  Sa  Majest6  preneur.  Arrttt  duC-mttil tPEUt 

que  lei  prises  des  oatires  enoe-  du  S  JVmtmbrt,   174H.     fa/ut, 

mis,   faitei  par  sea  vaisieaiix  ou  Sut  I'Ordoimance,  lorn.  2.  p.  :to7, 

par  cenx  de  ses  «ujets  armfes   en  2S8,  a69.     TraUi  da  Prist;  «*. 

coane,  recouMes  par  let  ennemis,  6.  tic.  1.     PvUtier,  Dt  PropriiUt 

et   snsuite   reprises  sur  eux,   ap-  JVo.  99. 
fartieoaent  en  eatier  an  dernier 
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CUge,  6  Hoh.  373.  The  Lord  Nelson,  1  Edw.  r9.>  But  if  tbe 
abandonment  bj  the  enemy  be  produced  bj  the  terror  of  hos- 
tile force,  it  is  a  recapture  within  the  terms  of  the  prize  act. 
(The  Gage,  6  H06.  373  )  Where  the  captors  abandon  theif 
^rize,  and  she  is  afterwards  brought  into  port  bj  neutral  sal* 
▼ors,  it  has  been  held  that  the  neutral  court  has  jurisdiction  to 
decree  salvage,  but  cannot  restore  the  property  to  the  original 
kelligerant  owners ;  for  by  the  capture,  the  captors  acquired 
0uch  a  right  of  property  as  no  neutral  nation  could  justly  im* 
pugn  or  destroy,  and,  consequently,  the  proceeds  (after  deduct* 
Ing  salvage)  belong  to  the  original  captors;  and  neutral  nations 

9  Si  le  navire,  sans  dtre  recons  of  the  ordinance  are  to  be  literal- 

«st  abandoon^  par  ies  enneniis,  on  ly  ooostroed,  and  that  the  right  of 

si  par  temp^te  oa  autre  cas  for-  the    original  proprietor  is  com* 

tuit,  il  revient  en  la  possession  de  pletely  devested  by  the  carrying 

DOS  sujets,  arant  qif'il  ait  ^te  con-  into  an  enemy's  port.    Sur  POr- 

duit  dans  aucun  port  ennemi ;  il  donnainte^  lb.    He  is  also  of  the 

sera  rendu  au  propri^taire  qui  le  opinion  that  this  species  of  sal* 

r6clamera  dans  Tan  et  jour,  quoi-  vag^  is  to  be  analogized  to  the 

qo'il  ait  kik  plus  de  vingt-quatre  case  of  shipwreck,  and  that  the 

heures  entre  Ies  mains  des  enne-  recaptors  are  entitled  to  one  third 

Kiis.     Ordomumce  de  1681,  liv.  3.  of  the  value  of  the  property  sa* 

lit.  9.  des  Pme«,  art.  9.     Pothier  ved.    Jb.    But  Azuni  contends, 

is  of  the  opinion  that  these  wordst  that  the  rate  of  salvage  in  this 

WKuU  qu^U  ioU  erUrf  dan*  in'tcun  case  is  not  regulated  by  the  ordi- 

jM>rf  ennemiy  are  to  be  understood  nance,  but  is  discretionary,  to  be 

Dot  as  restricting  the  right  of  res-  proportioned  to  the  nature  and  ex- 

titution  on  payment  of  salvage  to  tent  of  the   service    performed, 

the  particular  case  mentioned  of  which  can  never  be  equal  to  the 

«  vessel  which  is  abandoned  by  rescue  of  property  from  the  hands 

the  enemy  before  being  earned  of  the  enemy  by  military  force,  or 

into  port,  which  case  is  mentioned  to  the  recovery  of  goods  lost  by 

■serely  as  an  example  of  what  or-  shipwreclc    Part  2.  ch.  4.  sec.  8, 

dinarily  happens,  parc^  que  c*e§t  9.     Efnerigon  is  also  opposed  to 

ie  COM  ordinaire  auquel  un  vaiseeau  Valin  on  this  subject,  and  cites^ 

Schappe  d  rennemi  qui  Pa  priit  nc  in  support  of  his  own  doctrine,  the 

poumofU  plui  guere  lui  Ichapper  Comolato  del  Mare^  ch.  287.  and 

iortqu*il  a  iti    conduit  dans  ses  Tar^po,  ch.  46.  n.  10.     Emerigon^ 

ports.      De  Propri^t6,  No.  99.  Des  Assurances^  torn.  U  p.  504^ 

Pat  Valin  holds  that  the  terms  60^. 
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ought  not  to  ioquire  into  the  Taliditj  of  t  captufe,  at  betif eei 
beliigeranU.  (The  Haiy  Ford»  3  Doll.  188)  But  if  the  cap- 
tors make  a  donation  of  the  captured  vessel  to  a  neutral  crew, 
the  laUer  are  entitled  as  sal?on,  but  after  deducting  salvage,  the 
lemaining  proceeds  will  be  decreed  to  the  original  owner.  (The 
Adventure,  8  Cnmck^  227.  8.  C.  ante.  Vol.  I.  p.  128.  note  (/.) 
And  it  seems  to  be  a  general  rule  liable  to  but  few  ezceptiooi, 
that  the  rights  of  capture  are  completely  devested  hy  a  hostils 
recapture,  escape,  or  a  voluntary  discharge  of  the  captured  ves- 
sel. (Hudson  V.  Ouestier,  4  Cranch,  293.  8.  C.  6  CranA. 
281.  The  Diligentia,  1  Dodson^  404.)  And  the  same  princi- 
ple seems  applicable  to  a  hostile  rescue ;  but  if  the  rescue  be 
made  hy  a  neutral  crew  of  a  nsMlroZ  ship,  it  maj  be  doubtfid 
how  far  such  an  illegal  act,  which  involves  the  penalty  of  coo* 
fiscation,  would  be  held  in  the  courts  of  the  captor's  country,  ta 
devest  his  original  right  in  case  of  a  subsequent  recapture. 

As  to  recaptors,  though  their  right  to  salvage  is  extinguished 
by  a  subsequent  hostile  recapture  and  regular  sentence  of  coo* 
demnation,  carried  into  execution,  devesting  the  owners  of  their 
property,  yet,  if  the  vessel  be  restored  upon  such  recapture,  and 
resumes  her  voyage,  either  by  an  acquittal  in  court,  or  a  release 
of  the  sovereign  power,  the  recaptors  are  redintegrated  in  their 
right  of  salvage.  (The  Charlotte  Caroline,  Dodsoit,  192.)  And 
recaptors  and  salvors  have  a  legal  interest  in  the  property,  which 
cannot  be  devested  by  other  subjects  without  an  adjudication  in 
a  competent  court ;  and  it  is  not  for  the  government's  ships  or 
officers,  or  for  other  persons,  upon  the  ground  of  superior  autho- 
rity, to  dispossess  them  without  cause.  (The  Blendenhall,  1 
JDodion,  414.) 

In  all  cases  of  salvage,  where  the  rate  is  not  fixed  by  positive 
law,  it  is  in  the  discretion  of  the  court,  as  well  upon  recaptures 
as  in  other  cases.  (Talbot  v.Seeman,  1  Cranch^  1.  The  Apol- 
lo, 3  Rob.  308.  Bynk.  Q.  /.  Pub.  lib.  1.  ch.  5.  Du  Pom- 
ceau^s  ed.  p.  36.  41,  43.)  And  where,  upon  a  recapture,  the 
parties  have  entitled  themselves  to  a  military  salvage  under  the 
prize  acts,  the  court  may  also  award  them,  in  addition,  a  civil 
salvage,  if  they  have  subsequently  rendered  services  by  sa^ 
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doHring  the  vessel  in  distress  from  perils  of  the  seas.     {Tik 
Louisa,  1  Dodson,  317. 

In  the  constructioD  of  the  British  prize  acts,  (and  similar  ques- 
tions may  arise  under  our  own  act  respecting  recaptures,)  it 
has  been  held  that  a  revenue  cutter,  having  a  letter  of  marque^ 
is  to  be  deemed  a  private  ship  of  war,  and  entitled  to  a  salvage 
of  one-sixth.'    (The  Helen,  3  Rob.  224.     The  Sedulous,  1  Dod^ 
Mon^  353.)    But  the  British  revenue  cutters  belonging  to  private 
individuals,  although  fitted  out,  manned,  and  armed  at  the  ex* 
pense  of  the  government,  it  may  be  thought  doubtful  whether 
fhis  authority  applies  in  the  United  States,  where  the  revenue 
gutters  are  generally  built  and  owned,  as  well  as  equipped,  man- 
ned, and  armed  by  the  government.     But  a  store-ship,  armed 
at  the  public  expense,  and  commanded  by  commissioned  offi* 
cers,  is  clearly  to  be  deemed  a  public  armed  ship.    (The  Sedu- 
lous, 1  Dodton^  253.) 


In  the  progres  of  the  cause  an  unlivery  of  the  cargo  often 
becomes  necessary  either  to  ascertain  its  nature  and  quality ; 
(The  Liverpool  Packet,  1  GaUis.  513.     MarriotVs  Form.  229. 
The  Carl  Walter,  4   Rob.  207.    The  Richmond,  5  Rob.  325. 
The  Jonge  Margaretha,  1  Rob.  189.     The  Uster  Kisoer,  4  Rob^ 
199. ;)  or  more  effectually  to  preserve  it  from  injury  and  pillage  \ 
{Marriotfs  Form.  323. ;)  or  because  the  ship  stands  in  a  predi- 
cament altogether  distinct  from  that  of  the  cargo,     (i'he  Hoff- 
nung,  6  Rob.  231.     The  Prosper,  Edw.  72.     Marriott's  Form. 
224.)     In  all  these,  and  other  proper  cases,  the  prize  court  will^- 
upon  proper  application,  decree  an  unlivery.     Upon  ordering 
an  unlivery,  a  warrant  or  commission  of  unlivery  is  directed 
to  some  competent  person,  and  usually  to  the  marshal  to  unlade 
the  cargo,  and  to  make  a  true  and  perfect  inventory   thereof. 
(Marriotfz  Form.  224.)     At  the  same  time  a  warrant  or  com- 
mission of  appraisement  is  usually  directed  to  some  competent 
persons,  who  are  to  reduce  into  writing  a  true  and  perfect  inven- 
tory of  the  cargo,  and  upon  oath  to  appraise  the  same  according 
to  its  true  value.    In  England,  this  commission  is  sometimei 
ToL.  tt.  iff 
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directed  to  a  person  who  is  authorized  to  choose  and  swear  the 
appraisers  and  himself.     {MarrioWi  Form.  227.)     But  id  the 
United  States  the  general  practice  is  for  the  courts  to  appoint  the 
appraisers  in  the  first  instance.    And  where  it  becomes  neces- 
sary or  proper  to  unlade  the  cargo  for  inspection  of  its  na- 
ture or   quality,  a  commission  of  inspection   is    issued,  di- 
Ytcted  to  some  competent  persons  in  like  manner  to  return  an 
inventory  thereof,  with  a  certificate  of  the  particulars,  naraeSt 
descriptions,  and  sortmentsof  the  goods,  together  with  their  sere- 
ral  marks  and  numbers,  and  the  nature,  use,  quantities  and 
qualities  thereof.  {MarriotV9  Form.  220.)r    The  court  may  al* 
so,  in  its  discretion,  order  the  ship  or  cai*go,  or  both,  to  be  remov- 
ed to  another  place  or  port ;  for  having  the  custody  of  the  thipg, 
it  is  bound  to  use  all  reasonable  precautions  to  preserve  it,  and 
to  consult  the  best  interests  of  all  parties ;  and  in  such  case  a 
commission  of  removal  is  issued,  which  is  uiually  directed  to 
the  marshal ;  but  the  court  may  direct  it  to  any  other  persoa. 
(Marrioifs  Form.  234.     The  Rendsborg,  6  Rob.  142.     The  Sa- 
cra Familia,  5  Rob.  360.) 

An  unlivery  of  the  cargo  is  considered  as  done  for  the  benefit 
of  all  parties,  and,  therefore,  the  expense  is  generally  borne  by 
the  party  ultimately  prevailing.  If  the  captors  apply  for  an 
nnlivery,  and  the  property  is  condemned,  the  expense  falls  on 
the  captors  ;  but  if  restitution  be  awarded,  the  court,  in  its  dis- 
cretion, usually  makes  the  expense  a  charge  on  the  cargo.  (The 
Industrie,  5  Rob.  88.)' 

y  S*il  est  nteessaire  avant  le  venr  de  rAmlral,  et  la  troisiemt 

jugemeot  de  la  prise  de  tirer  les  aux  reclamateurs,   si  aucnn   at 

marchaDdises  du  vaisseau,  pour  en  presente,  sinon  k  notre  Procarenr. 

emp^cher  le  d^pcrtssement,  il  en  L^Ordonnance  de  1687,  Uv.  3.  tiL 

sera  fait  ioveotaire  en  presence  9.  du  Pritet^  art.  27. 
de  notre  Procurear  et  des  parties 

int6re8s6et,  qui  le  signeront  si  x  Qu*^  I'avenir,  tous  lufraiM 

elles  peuvent  signer,  pour  ensuite  fa^  tanU  pour  la  coniervatUm  cm 

toe  raises  sous  la  garde  d'uoe  la   vente  des   marckcmdiees    dee 

personne  solvable,  ou  dans  des  ma-  prisesy  dans  le  cas  ou  elle  sera  per- 

gasins  fermans  k  trois  clefs  diffi^-  raise,  que  pour  la  subsistance  dti 

rentes,  dont  Pune  sera  delivr^  maltre  et  autres  officiers  mariniers 

avx  axmateurs,  rantre  an  Reca-  on  matelots  qai  y  seront  rest^. 
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After  uniiverj  abd  appraisement,  the  court  sometimes  de- 
crees a  sale  or  delivery  on  bail  of  the  property  to  the  captors  ov 
the  claimants.  Where  a  sale  is  ordered,  which  is  usually  doDe 
where  the  ship  and  cargo  are  in  a  perishing  condition,  or  liable 
to  deterioration  pending  the  process.  (The  St.  Lawrence,  1  Gat^ 
Us.  467.  The  Frances,  1  Gallii.  451.  Jennings  v.  Carson,  4 
CramK  2.  Stoddart  v.  Read,  2  Ball.  40.  MarrioU'a  Farm. 
237.  318.  The  Copenhagen,  ZRob.  178.)  In  England  a  commis- 
nion  of  appraisement  and  sale  usually  issues  to  some  eoropetent 
persons  jointly  and  severally  to  reduce  Into  writing  a  true  in* 
▼entory  of  the  c;oods,  and  to  choose  appraisers,  who  are  to  ap- 
praise the  same  on  oath;  and  after  appraisement,  the  commis* 
sioners  are  to  expose  the  same  to  public  sale,  and  bring  the  pro- 
ceeds into  the  registry  of  the  court.  (^MarrioU'$  Fortn.  337. 
518.)  And  in  England  it  is  the  regular  practice  of  the  court, 
that  one  of  the  commissioners  should  be  named  by  tbe  claimant* 
(The  Carl  Walter,  4  Rob.  207.  211.)  And  in  the  United  Sutes 
a  sale  is  sometimes  ordered  without  a  previous  appraisement ; 
•r,  if  an  appraisement  be  ordered,  the  appraisers  are  always 
named  by  the  court  itself.  In  case  of  an  appraisement  and 
•ale  the  expenses  of  taking  out  the  commission,  &c.,  are,  in  the 
f  rst  instance,  borne  by  the  party  applying  for  the  sale,  and  ulti- 
mately as  the  court  may  direct ;  (The  Carl  Walter,  4  Rob.  207.;) 
and  such  sale  is  usually,  in  England,  made  by  the  marshal ;  but  it 
seems  that  the  court  may  direct  it  to  be  made  by  any  other 
person.  (The  Rendsborg,  6  Rob.  142.)  In  the  United  States, 
the  sale  is  invariably  made  by  the  marshal ;  and  it  would  seem 
highly  proper  in  all  cases  to  have  a  previous  inventory  and  ap- 
praisement with  a  Tiew  to  check  any  attempt  of  fraud,  and  to 
establish  the  proper  responsibility  of  the  officers  of  the  court  in 
oases  of  negligent  custody.  This  is  tbe  regular  practice  of  fht 
prize  court,  and  the  most  obvious  reasons  of  public  policy  re- 
quire a  strict  adherence  to  it. 

The  subject  of  delivery,  either  of  tbe  property  itself^  or  of  iU 

terofU  pris  iur  le  b&timenty  et  qu'il  en  sera  reraise  en  possestioo. 
payis  peer  U  riclaJticUeur  qui  en  ArrCt  du  Cons^U  4u  23  DioembTt^ 
mnu  obUmt  h  main'lev6€,  lora*    1706. 


be  rarmer   ^| 
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procceils,  has  been  already  partially  discussed  in  ike 
noU,  anJ  (o  llie  aulliorities  ihere  referrctl  lo  may  be  added  Um 
following.  (Tlif  Kendsborg,  6  Rob.  142.  144.  Tbe  Frances, 
1  G.illii.  451.  The  Diana,  S  Gallii.  93  )  Sometimes  tbe  pro- 
perly is  delii'crcJ  on  bail  to  rcluni  the  same,  or  Ibe  lull  nliie. 
to  MHswer  tbe  decree  ;  and  in  such  case,  tbe  courl  hare  a  right 
(o  inciiiin:  what  is  the  full  Taluc,  and  (o  decree  accordiogty. 
(Brymer  v.  Alkins.  1  H.  Bl.  20i.)  And  if  the  bail  security  ba 
latency  way  of  recognisance,  (which  ia  irregular,)  anil  not  by 
fray  o(  tlipulation,  a\il\  tbe  court  may  enforce  it  as  a  ^lipulalion. 
{Brymer  v.  Atkins.  1  li.  Bl.  164.  'I  be  Alligator,  I  Gallit.  146.) 
Upon  such  a  delivery  on  bail,  the  sureties  are  not  respoDFible 
beyond  ihc  sum  in  which  Ihey  become  hound.  (Smart  v.  Wolff, 
3  T.  lie/i.  323.)  But  tbe  principal  may  be  made  to  respond  the 
full  value  of  the  properly.  In  ordinary  cases,  honever,  Ibe  pro> 
perty  isdelii^ercd  on  bail  at  an  appraised  value;  and  in  such  cases, 
the  principal  and  sureties  are  bound  lo  ihe  stipulated  value,  but  not 
farliier.  if,  Uicieforc,  there  be  a  delivery  on  bail  at  an  admilled 
value,  the  court  will  not  listen  to  an  application  to  diminish  tha 
amount  to  the  proceeds  of  a  subsequent  sate,  but  will  hold  the 
parties  to  the  appraised  or  admitted  value.  (The  Betsey,  6 
Jiob.  ^Qo.  snd  note  (a),  296.)  In  case  of  a  delivery  on  bail, 
the  expenses  of  the  delivery  are  to  be  borne  by  the  delivering 
party,  ualc.-s  it  is  olherivise  directed  by  the  courl.  (The 
Rendsborg,  G  Hob-  142.)  But  generally  Ihe  court  direcls  the 
eipunses  of  the  application  lo  he  borne  by  Ihe  party  who  ap> 
plies  for  liie  delivery  on  hail.  And  all  expenses  after  the  deli- 
very, are  enclusivcly  borne  by  tbe  parly  receiving  the  proper* 
ty.  (o  Rob.  £95,  note  (^).)  Bail  bonds  or  securities  to  answer 
adjudicalion  are  nol  discharged  by  lapse  of  time;  but  may, 
a^ny  distance  of  lime,  be  enforced  by  the  court ;  but  after  a 
great  length  of  time  Ihe  court  will,  in  its  discretion,  refuse  a  mo- 
nition or  attachment  lo  enforce  the  bond,  unless  some  reasonable 
ground  for  the  delay  is  established.  (The  Vreede,  1  Dodion,  I.) 
Jiot  are  these  bonds  considered  as  mere  personal  securities 
given  lo  the  individual  captors,  although  taken  in  Ibeir  names  ; 
they  are  considered  as  securities  given  lo  the  court  lo  abide  the 
adjudicalion  of  all  events  at  the  time  impending  before  it.  Tha 
court  is  not  in  the  habit  of  coDiiderJDg  bonds  ^recisalf  in  the 
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same  limited  way  as  they  are  ?iewed  by  the  courts  of  commoii 
law.  In  those  courts,  they-  are  very  properly  considered  as 
mere  personal  securities,  for  the  benefit  of  those  parties  to  whom 
they  are  given.  In  prize  courts  they  are  subject  to  more  en* 
larged  considerations ;  they  are  there  regarded  as  pledges  ol 
substitutes  for  the  thing  itself,  in  all  points  fairly  in  adjudication 
before  the  court  If,  therefore,  a  bond  be  given  to  the  actual 
xaptors  to  answer  the  adjudication  of  the  property,  which  should, 
from  the  locality  of  the  captures  or  from*  other  circumstances,  be 
condemned  to  the  government,  the  bail  would  in  such  case  be 
answerable,  in  the  admiralty,  to  the  government.  (The  Neil 
Elwin,  1  Dodson^  50.)  But  if  the  property,  at  the  time  of  cap- 
ture, was  neutral,  and  delivered  on  bail  pending  the  proceed- 
ings,^ and  hostilities  subsequently  intervene  with  the  neutral 
country,  and,  in  consequence  thereof,  the  property  is  condem- 
ned to  the  government,  it  seems  that  the  court  is  not  in  the  habit 
•f  enforcing  the  bail  bond  in  such  cases,  because  the  event  was 
not  originally  in  the  contemplation  of  the  parties  at  the  time 
they  entered  into  the  security.  (The  Neil  Clwin,  1  DodsoH^ 
50.)  Whether  this  doctrine  would  be  sustained  in  the  United 
States,  is  a  question  upon  which,  there  is  no  decisioii*to  guide 
the  judgment ;  but  certainly  Auch  argument  may  be  used  against 
the  asserted  exemption  ;  for  the  bail  bond  being  a  substitute  for 
the  property  itself,  there  does  not  seem  any  very  conclusive 
reason  why  it  should  not  be  subject  to  all  the  events  which 
would  have  affected  the  property,  if  still  in  the  custody  of  the 
court. 


It  frequently  happens,  that  enemies'  goods  are  found  on  board 
of  neutral  ships ;  and  conversely,  that  neutral  goods  are  found 
on  board  an  enemy's  ship.  In  these  cases,  questions  often  oc- 
cur as  to  the  right  of  the  parties  to  freight,  expenses,  &c.  And 
first  in  respect  to  neutral  ships.  In  general,  where  enemies* 
goods  are  captured  in  a  neutral  ship,  the  captors  take  cum  anercp 
and  if  the  conduct  of  the  neutral  has  been  perfectly  fair  and 
impartial,  it  is  the  practice  of  the  prize  court  to  allow  him  hif 
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full  freight,  in  the  same  manner  as  if  the  original  vojage  hai 
been  performed.    (The  Hoop,  1  Rob.  196.219.     The  AidtoBia 
Johanna,  anie^  Vol.  1.  p.  150.)  And  in  like  manner  to  allow  hi«' 
his  expenses.    (The  Hoop,  1  Rob.  196.    The  Bremen  Plngge, 
4  Rob.  9a    The  Oer  Mohr,  4  Rob.  314.    Smart  v.  Wolff,  3  T. 
Rjtp.  323.     Vatta,  Ut.  3.  ch.  7.  sec  116.     The  Cotnoiaio  id 
Mare,  ch.  273.     Sir  W.  Scott  and  Sir  J.  NichoJl's  letter  to  BIr. 
Jaj,  ti^*  mpra.    The  Copenhagen,  1  Rob.  289.     The  Amia 
Catharina,  6  Rob.  10.    Catharina  Elizabeth,  AeUm^  309.    Tie 
Fortuna,  Edw.  56.)    The  freight  allowed  it  not,  howerer«  ne- 
tessarilj  the  rate  agreed  on  by  the  parties,  if  it  be  inflamed  by 
eztraordinaiy  circumstances;    but  a  reasonable   freight  oolj 
will,  in  such  cases,  be  allowed.     (The  Twilling  Riget,  5  Rok 
U2.)    And  where  the  goods  ha?e  been  once  unlivered  by  order 
of  court,  the  whole  freight  for  the  voyage  is  due,  and  the  owacr 
of  the  goods^even  in  case  of  restitution,  cannot  demand  the  sUp 
to  reload  them,  and  carry  them  to  the  original  port  of   destisa* 
lion  ;  for  by  the  separation,  the  ship  is  exonerated.     (The  HflC> 
nung,  6  Rob.  231.    The  Prosper,  Edw.  72.)    But  it  would  be 
otherwise  if  there  had  been  no  unlivery.     (The  Copenbagea, 
1  Rob.  289.)     And  the  neutral  will  be  allowed  his  freight  where 
he  carries  the  goods  of  one  belligerant  to  its  eneoij,  for  though 
such  a  trade  be  illegal  as  to  the  subjects,  it  is  not  so  as  to  neo- 
trals.    (The  Hoop,  1  Rob*  196. 219.)    8o  on  a  voyage  from  tiis 
port  of  one  enemy  to  the  port  of  another  enemy.     (The  Wilbel- 
mina,  2  Rob.  210.  note)     But  if  the  neutral  has  conducted  him- 
self fraudulently  or  unfairly,  or  in  violation  of  belligerant  rigbt% 
he  will  not  be  allowed  freight  or  expenses,  and  in  flagrant  cases, 
will  be  visited  with  confiscation,  even  of  the  ship  itself.    And 
he  is  never  allowed  freight  where  he  has  used  false  papers.  (Tbe 
Atlas,  3  Rob.  299.  304.  note.  Sir  W.  Scott  and  Sir  J.  Nicbdri 
letter  to  Mr.  Jay,  ubi  supra,)  ;  nor  upon  the  carriage  of  contra* 
band  goods  ;  {lb.  Bynk,  Q.  /•  Ptt6.,  Duponeeau*s  ed.  81.    Tbs 
Sarah  Christina,  1  Rob.  337.    The  Mercurius,  1  Rob.  288.  Tbe 
Emanuel,  1  Rob.  286.     Tbe  Neptunus,  3  Rob  108.     The  Neth 
tralitet,  3  Rob.  205.     Tbe  Oster  Risoer,  4  Rob.   100.    Tbs 
Commercen,  ante,  Vol.  I.  p.  382.) ;  nor  where  there  has  been  I 
spoliaUon  of  papers  ;  (The  Rising  Son^  2  R§b.  1#4.     Tbe  W- 
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doBna  del  Buno,  4  Roh,  169.  183.) ;  nor  where  the  cause  of 
capture  was  the  ship  and  not  the  carga  (The  Fortuna,  1  Edw» 
46.)  But  where  part  of  the  goods  are  condemned  as  contraband 
.and  part  restored,  after  unlivery  of  the  cargo,  freight  may  be 
decreed  as  a  charge  upon  the  part  restored.  (The  Oster  Risoer, 
4  liob.  109.)  If  the  goods  are  unlivered  under  a  hostile  embar- 
go upon  neutral  ships,  they  are  discharged  of  the  lien  of  the 
freight ;  and  if  freight  be  decreed,  it  can  only  be  against  the 
original  consignees  or  freighters,  and  not  against  a  prior  pur- 
chaser, who  has  received  them  on  bail*  (The  Theresa  Bonita, 
4  Bob.  236. 

When  a  decree  is  made  that  the  freight  shall  be  a  charge  on 
the  cargo,  application  must  be  made  to  the  court  for  the  sale  of 
80  much  as  is  necessary  for  this  purpose.  (The  Vrow  Marga* 
retha,  4  Rob.  304.  note.)  In  general,  where  a  ship  and  cargo 
are  restored,  with  a  decree  that  the  freight  shall  be  a  charge  on 
the  cargo,  if  the  proceeds  of  the  cargo  are  not  sufficient  to  pay 
the  freight,  the  captors  are  not  responsible  for  the  deficiency. 
(The  Haabet,  4  Bob.  302.)  But  although  the  capture  be  rights 
yet  if  afterwards  the  cargo  is  lost  by  the  negligence  of  the  cap- 
tors, and  the  freight  be  decreed  a  charge  on  the  cargo,  the  cap- 
tors are  responsible  to  pay  it.  (The  Der  Mohr,  4  Rob.  314.) 
Where  the  freight  of  the  neutral  and  the  expenses  of  the  captors 
are  both  decreed  to  be  a  charge  on  the  cargo,  and  the  proceeds 
are  insufficient  to  discharge  both,  priority  of  payment  of  the 
freight  is,  in  ordinary  cases,  allowed  by  the  court,  as  a  lien  that 
lakes  place  of  all  others.    (The  Bremen  Flugge,  4  Rob.'dO.) 

In  the  next  place,  as  to  the  allowance  of  freight  to  the  captonpi 
This  may  happen  when  the  ship  is  hostile,  and  the  cargo,  or  a 
part  thereof,  is  neutral.  The  general  rule  is,  that  if  neutral 
goods  are  found  on  board  of  a  hostile  ship,  the  captors  are  not 
entitled  to  freight  therefor,  unless  they  carry  the  goods  to  the 
port  of  destination.  {Bynk.  Q.  J.  Pub*  L  1.  ch.  13.  Du  Pon- 
eeauU  ed,  p.  105.  The  Diana,  5  Rob.  67.  The  Fortuna,  1  Edv. 
B6.)  And  the  rule  is  applied  notwithstanding  there  may  have 
been  a  sale  of  the  goods  beneficial  to  the  owners.  (The  Vrow 
Anna  Catharina,  6  Rob.  269.  The  Fortuna,  1  Edw.  66.)  But 
there  are  exteptions  to  the  rule  itself;  for  if  the  captors  bring 
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the  cargo  to  the  country  where  the  claimants  ultimately  denig^ 
ed  to  send  it,  but  were  compelled  to  take  a  circuitous  route  uih 
der  existing  circumstances,  the  captors  are  entitled  to  freight, 
notwithstanding  the  ship  was  actually  destined  to  another  coun* 
try,  there  to  land  it.     (The  Diana,  5  Rob.  67.)     So,  i£  brought 
to  the  same  country,  but  not  to  the  port  of  actual  desiinatioo. 
(The  Vrow  Henrietta,  b  Rob.  75.  note.    But  see  the  Wilhelmioa 
Eleonora,  3  Rob.  234.)     So,  where  the  goods  are  brought  to  the 
country  where  the  proceeds  were  ultimately  destined,  and  would 
have  been  brought  directly,  but  for  a  prohibition  of  municipal 
law.     (The  Ann  Green,  1  Gallis.  274.)    Where  freight  is  de- 
creed to  the  captors,  it  will  be  paid  by  the  court  out  of  the  car- 
go or  its  proceeds,  if  yet  remaining  in  the  admiralty.    (The 
Fortuna,  4  Rob.  278.)    And  under  particular  circumstances,  ap- 
plication may  be  made  to  the  court  to  decree  the  sale  of  so 
much  of  the  cargo  as  may  be  necessary  to  be  sold  for  the  dis* 
charge  of  freight    (4  Rob,  S04.  note.)    And  where  freight  is 
allowed  to  the  captors,  if  they  ha?e  done  any  dansage  to  the 
cargo,  the  amount  may  be  deducted  by  way  of  aet-off  or  com- 
pensation.    (The  Fortuna,  4  Rob,  278.) 


As  to  the  allowance  of  costs  and  expenses.     Id  cases  where 
farther  proof  is  directed,  costs  and  expenses  are  never  allowed 
to  the  claimant.    (The  Einigheden,  1  Rob.  323.)  Nor  where  the 
neutrality  of  the  property  does  not  appear,  by  the  papers  on 
board  and  the  preparatory  evidence.    (Sir  W.  Scott  and  Sir.  J. 
NicboH's  letter  to  Mr.  Jay,  ubi  supra.     Opinion  of  M.  Portalis 
in  The  Statira,  2  Cranchy  102.  note  (a);)  nor  where  papers  are 
spoliated  or  thrown  overboard,  unless  the  act  be  produced  by 
the  captors'  misconduct,  as  by  firing  under  false  colours ;  (The 
Peacock,  4  Rob,  I85. ;)  nor  where  ihe  master  or  crew,  upon  the 
preparatory  examinations,  grossly  prevaricate ;  (/6. ;)  nor  where 
any  part  of  the  cargo  is  condemned ;  (The  William,  6Ro6.  316.;) 
nor  where  the  ship  comes  from  a  blockaded  port  ^  (The  Frede- 
rick Malke,  1  Rob.  36.     The  Betsey,  I  Rob.  9d.     The  Vrow 
Judith,  1  Rob.  150.;)  nor  if  the  ship  be  restored  by  consent, 
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without  reserving  the  question  of  costs  and  expenses.  (The 
Maria  Powlona,  6  Rob,  236.)  But  in  all  these  cases  it  is  in  the 
discretion  of  the  court  to  allow  the  captors  their  costs  and  ex- 
penses. (Sir  W.  bcott  and  Sir  J.  Nicholl's  letter  to  Mr.  Jay,  vbi 
supra.)  And,  in  general,  wherever  the  captors  arc  justified  in 
tbo  capture,  their  costs  and  expenses  arc  decreed  to  them  bjr 
the  court  in  case  of  restitution  of  property.  (The  Imina,  3  Rob. 
167.  The  Principe,  1  KJu?.  70.)  Therefore,  they  are  allowed 
where  the  original  destination  was  to  a  blockaded  port,  although 
changed  on  hearing  of  (he  blockade;  (The  Imina^  ^  Rob.  167;) 
where  ships,  even  of  our  own  country,  are  captured  sailing  un- 
der false  papers  ;  (The  Sarah,  3  Rob.  330. ;)  where  the  nature  of 
the  cargo  is  ambiguous  as  to  contraband  ;  (The  Twende  Brodre, 
4  Rob.  33.  The  Gule  Geselschan  Michael,  4  Rob.  94.  The 
Christina  Maria,  4  Rob.  165.;)  and,  generally,  in  all  cases  of 
false  papers  ;  (The  Nostra  Signora  de  Piedade  Nova  Aurora, 
6  Rob.  41.;)  and  in  all  cases  where  farther  proof  is  required. 
(See  the  Frances,  1  Gailis.  445.  The  Apollo,  4  Rob.  158. 
The  Mary.  9  Cranch^  126.)  In  cases  where  the  captors'  ex- 
penses are  allowed,  the  expenses  intended  are  such  as  are  ne- 
cessarily incurred  in  consequence  of  the  act  of  capture.  (The 
Catharine  and  Anna,  4  Rob^  39.)  Sucbare  the  expenses  of  the 
captors'  agent.  (The  Asia  Grande,  JSd^.  45.)  But  not  insu- 
rance made  by  the  captors  ;  (Tho  Catharine  and  Anna,  4  Rob. 
39. ;)  nor  expenses  of  transmitting  a  cargo  from  a  colony  to  the 
mother  country,  (The  Narcissus,  4  Rob,  17.)  And  property 
restored  to  the  claimant  is  not  to  be  charged  with  any  expenses 
for  agency,  or  for  taking  care  of  it,  unless  made  a  charge  by  the 
court.  (The  Asia  Grande,  '  Edw.  45.)  And  the  expense  of 
an  unlivery  or  delivery  of  the  properly  which  is  restored,  is  to 
be  borne  by  the  captors  or  releasing  party,  and  not  by  the  pro- 
perty, unless  it  is  so  directed  by  the  court.  (The  Rendsborg, 
6  Rob.  142.)  In  general,  where  the  property  is  condemned, 
the  expenses  of  unlivery  and  warehousing,  &c.,  fall  on  the  cap* 
tors;  (The  Industrie,  6i?o6. 88*;)  and  where  it  is  restored, the 
court  will  apportion  them  in  its  discretion,  on  the  captors  and 
en  the  cargo.     (The  Industrie,  5  Rob.  88.) 

Vol.  II.  •  .  ' 
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In  cases  of  neutral  ships,  it  is  usual  to  allow  the  master  his  ad* 
venture  and  personal  expenses,  if  his  conduct  has  been  fair  and 
ontmpeachable.  (The  Calypso,  2  Bob.  298.  The  Anna  Catha- 
rina,  6  Rob.  10.)  But  where  the  master  and  crew  prevaricate 
in  their  evidence,  their  adventures  are  never  restored  ;  (The 
Anna  Catharina,  4  Rob.  120.;)  nor  where  the  ship  is  engaged 
in  a  fraudulent  trade.    (The  Christiansberg,  6  Rob.  376.) 


Claims  of  joint  capture  are  often  interposed  in  prize  causes| 
and  though  it  is  not  usual  for  joint  captors  to  assert  their  interest 
until  after  a  Jinal  decree  of  condemnation,  (Per  Croke,  J.,  in 
the  Herkimer,  2  HaU*s  Law  Journ.  133.  U6.  S.  C.  Stewart, 
128.  144.  Home  v.  Camden,  2  H.  Bl.  533.,]  yet,  as  it  may  be 
asserted  with  legal  propriety  at  any  stage  of  the  cause,  it  may 
be  as  w«Il  here  to  examine  the  doctrines  which  have  been  appli- 
ed to  this  subject 

In  respect  to  privateers,  it  is  a  general  principle,  that  no 
right  to  share  as  joint  captors  accrues  merely  by  being  in  sight 
at  the  time  when  the  prize  is  captured.  There  must  be  actual 
intimidation,  or  actual  or  constructive  assistance,  (^y/iib.  Q.  /. 
Pub.  lib.  1.  ch.  18.,  and  a  learned  note  of  Mr.  Duponceau,  in  his 
translation,  p.  144.  Talbot  v.  Three  Brigs,  1  Hall's  Law 
Journ.  266.  S.  C.  1  Doll.  95.  Martene  on  Cafit.  sec.  32.  p. 
91.  The  Santa  Brigada,  3  Rob.  53.  The  Forsighied,  311. 
L*Amiti^,  6  Rob.  361.)**    And  the  same  principle  is  applied  to 

aa  I.  AucuQ  ne  pourra  6tre  ad-  sense  avoir  contribu6  k  Tarrdter, 

mis  au  partage  d*un  vaisseau  pris  s^il  n^a  combattu,  ou  9*il  n'a  faU 

8ur  les  ennemis,  s'il  n'a  contnbu6  tel  effort^  qu^en  intimidant  Vennemi 

^  Farreter,  ou  coolract^  societe  par  «a  prSsence*  on  en  lui  coufuuC 

avec  celui  qui  s'ee  est  rendu  mai-  cheminy  et  l*empeckant  de  M^echap* 

ire.    II.  Celui  qui  pretend  parta-  per^  U  Vail  obUgi  d  m  rendre^  «afw 

ger  HQ  vaiueau,  u%  sera  p<ttnt  qu'U  lui  it^fite  d*avoir  iU  en  vue^ 
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captures  in  sight  of  fortresses,  and  of  land  forces,  and  amiic.^, 
for  thej  do  not  share  unless  there  be  actual  co-operation.  {Bynk. 
Q. /.  Pub.  lib.  1.  cb.   18.,  Duponceau*s  ed,^  p.   146.      The 
Dordrecht,  2  Hob.  65.)    And  in  such  cases,  the  assistance  ought 
to  be  material  in  order  to  entitle  the   parties  to  share  as  joint 
captors.     (The  Dordrecht,  3   Rob.  65!)     The  reason  of  this 
rule  in  relation  to  privateers,  is,  that  the  being  in  sight  is  not  suf- 
ficient with  respect  to  them  to  raise  the  presumption  of  co-ope- 
ration in  the  capture.     They  clothe  themselves  with  commis- 
sions  of  war  from  views  of  private  advantage  only.     They  are 
not  bound  to  put  their  commissions  in  use  on  every  discovery  of 
an  enemy.     And,  therefore,  the  court  does  not  presume  in  their 
favour,  from  the  mere  circumstance  of  their  being  in  sight,  that 
they  were  there  with  a  design  of  contributing  assistance,  and  en- 
gaging in  the  contest.    There  must  be  as  to  them  the  animus  ecu 
fiiendi  demonstrated  by  some  overt  act ;  by  some  variation  of 
conduct,  which  would  not  have  taken  place,  but  with  reference 
to  that  particular  object,  and  if  the  intention  of  acting  against  the 
«nemy  had  not  been  entertained.  (L*Amiti^,6  Ao5.  261.  La  Fiore» 
5  Rob.  368.)    Formerly  the  principle  of  constructive  assistance 
was  carried  a  great  way  ;  but  the  later   inclination   of  courts 
has  been  rather  to  restrain  than  to  extend  the  rule.     (The  Vry- 
beid,  3 /{o5.  16.    The  Odin,  4 /2o6.  318.    La  Furieuse,  5^ewarf, 
177.)     And  where  no  actual  assistance  is  alleged,  the  presump- 
tion of  law  leans  in  favour  of  the  actual  captors.     (The  Robert, 
3  Rob.  104.)     But  even  with  respect  to  privateers,  it  is  not  ne- 
cessary that  a  joint  chaser  bhould  actually  board  a  prize  ;  it  will 
be  enough  if  there  is  the  animus  persequendi  sufficiently  indica- 
ted by  the  conduct  of  the  vessel.     The  act  of  chasing,  there- 
fore, if  continued  for  any  length  of  time,  and  not  abandoned  at 
the  time  of  capture,  will   be  sufficient  to  found  a  title  of  joint 
capture.     (L'Amiti^,6  Rob,  261.)     But  if  the  chase  be  discon- 
tinued, it  is  otherwise,     {lb.     The  Waaksamheid,  3  Rob.  I.) 
And  if  a  ship  has  actually  engaged  another,  and  been  beaten  off, 
and  yet  remains  in  sight  about  the  enemy,  with  an  evident  in- 

et  d'avQir  donn^  chasse,  lorsqu'il    M  inutile.      RSgkmerU   du  27 
serapronv^  que  cette  chasse  aura    Janvier,  1706. 
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lention  of  persisting  m  the  contest,  and  anollier  veisel  IbeB  come< 
up  aod  makea  ihe  capture,  llie  firjt  is  entitled  lo  share  in  tli« 
capture.     {LftVirgioie.  5  Rot.  124.) 

Public  pfilicy  has  inlroduccJ  a  different  rule  as  lo  public  ship* 
of  war;  anil  ail  audi  !>liipE  bping  in  sigbt  are  deemed  lo  be  con- 
■Iruclivcly  asBiating,  and,  tbererore,  entitled  lo  share  in  the  cap* 
lure.  (The  Dordreclit,  2  Rob.  65.  The  Rohttt,  S  Rob.  194. 
The  For>igheid,3  Rot.  311.  La  Flore.  S  fioi.  268.  The  Bet- 
Ion  a,  £rfai.  6X  Tlic  Furicuse,  S(enor(,  17  7.  The  Sparkler. 
1  BotUon.  360,)".  The  reason  of  this  distinction  is,  that 
public  ships  are  under  a  constant  obligation  lo  attack  the  enemj- 
wherever  seen  ;  and,  Ihcrerore,  from  the  mere  circumstance  of 
Iieing  in  sigbt,  a  presumption  is  sufficiently  raised  tint  tiiej  in 
there  nni'ino  capiciidi.  In  the  case  of  privateers,  the  same  obli- 
|atioo  does  not  esisl ;  llie  law,  therefore,  does  nol  give  them  (h« 
benefit  of  the  same  presumption.  (La  Flore.  5  Rob.  288.) 
Where  the  actual  captor  is  a  public  armed  ship,  the  rule  is  ad- 
ililionallj'  supported  by  the  obyious  policy  of  promoting  barmo- 
'ny  in  the  service.  But  the  rule  equally  applies  where  the  ac- 
tual captor  is  a  privateer  ;  (La  Flore,  5  Rob.  2S8. ;)  though  the 
privateer  in  the  converse  case  is  not  entitled  to  share,  from 
merely  being  in  sight.  (The  Santa  Brigada,  3  Rob.  62.)  There 
are  exceptions,  however,  lo  the  rule,  where  the  circumstances 
of  ibe  case  repul  the  presumption  of  the  animvi  eapiendi ;  such 
is  the  case  where  a  public  ship  is  in  sight,  but  steering  an  oppo- 
lite  or  different  course  inconsistent  with  the  notion  of  an  intent 


til  Siplusicurs  vaisscauxont  part  celui  de  i]iiatre  livres  etandei- 

^une  mfime  piisc,  el  pariauteaux  Bus,etdu  oambred'eqaipage^tant 

ftreneun  aonl  enlendus  ccux  ijui  &  bord   de   cbaque   vaisseaa;  et 

teterontlrouvetenicmbUelAvue  cctte  proporlion  tusai  etablie,  la 

de   la   prite  lorijueUe    aura   e/c  rapartltioa  de  ce  qui  reviendra  i 

Jailc,  ou  faisaot  partie  it'uoc  mOnic  cbaque  vaisseau,  sera  faite  sur  le 

escadre,  io  monlaotde  ct  (|ui  rcvi-  pied  qui  est  prescril  dans  rarlicle 

endraicliaquc  vaisieati,  fiejat  et  precedent.     Ordoftnance  du  Boi, 

autre  bfilimentde  Sa  IVlnjt'sIt,  Ecia  ainf truant  les  priici/ailei  ]jar  let 

constate  sur  la  proportion  du  nom-  rakseaux,  /regales  el  autrei  bali- 

brc  de  leur  canons  en  b»ttcrie  ct  mens  tie  S.  M.  ilu  J$  Juin,  1757. 
de  leur  calibre,  &  cuuiiiienccr  par 
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to  capture.  (The  Robert,  3  Rob.  194.  The  Dtie  Gebroeders, 
5  Bob,  339.)  But  the  mere  sailing  on  a  different  course  is  not 
sufficient  to  defeat  a  title  of  joint  capture;  for  it  is  not  necessary 
that  the  two  ships  should  pursue  the  enemy  in  the  same  line* 
If  one  vessel  sail  in  one  direction,  and  the  other  in  a  differeiit 
direction,  with  the  purpose  of  capturing,  that  difference  of  course 
would  not  defeats  unity  of  purpose,  nor  destroy  the  claim  of 
joint  capture.  (Le  Niemen,  1  Dodson^  9.)  But  if  the'  ship, 
claiming  as  joint  captor,  has  changed  her  cou^,  and  discontinu- 
ed the  chase  before  the  capture,- the  claim  is  defeated,  unless 
this  conduct  be  occasioned  by  the  fraud  or  misconduct  of  the 
capturing  ship;  for  then  the  court  will  let  in  the  claim  with  a 
view  to  punish  the  fraud  or  misconduct.  (The  Waaksamheid, 
3  Rob.  1.  The  Robert,  3  £06.  194.  La  Virginie,  5  Rob.  124. 
The  Drie  Gebroeders,  5  Rob,  339.)  So,  if  the  persons  claiming  as 
joint  captors,  have  reconnoitred  the  prize,  and  abandoned  all 
design  of  capture,  they  are  not  entitled  to  share.  (The  Lord 
Middleton,  4  Rob.  153.  The  Drie  Gebroeders,  5  Rob.  339. 
L'Amiti^,  6/2o6.  261.) 

But  even, with  regard  to  public  ships,  cases  of  constructive  as- 
sistance in  joint  capture  are  not  to  be  extended,  and,  therefore, 
the  court  requires  that  the  ship  should  be  actually  in  sight.  (The 
Vryheid,  2  Rob.  16.  The  Odin,  4  Rob.  318.  The  Furieuse, 
Stracart^  177.)  Therefore,  being  in  sight  a  day  or  two  before 
the  capture  is  not  sufficient.  It  must  be  at  the  commencement 
of  the  engagement,  or  chase,  or  during  its  continuance.  (The 
Vryheid,  2  Rob.  16.)  And  being  in  sight  when  the  enemy  was 
first  descried,  and  being  detached  before  the  chase  or  prepara- 
tions therefo^  ^not  sufficient.  (The  Vryheid,  2  Rob.  16.)  But 
it  would  be  otherwise  if  detached  in  sight  of  the  enemy  at  the 
moment  of  chase,  and  under  preparation  for  chase;  for  there 
must  be  some  actual  contribution  of  endeavour  as  well  as  of  ge- 
neral intention.  (The  Vryheid,  2  Rob.  16.)  And  it  would 
seem  to  be  very  doubtful  whether  the  prize  being  seen  from  the 
mast  head  would  bring  the  case  within  the  rule  of  being  in  sight. 
(The  Robert,  3  Rob.  194.)  And  a  like  rule  is  applied  to  the 
capitulation  of  an  island ;  for  to  entitle  a  public  ship  to  share 
in  the  capture  she  roust  not  be  detached  upon  another  service. 
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but  must  be  actually  in  sight  at  the  time.  (The  Island  of  Trmi- 
dad,  5  Rob.  92.)  And  no  antecedent  or  subsequent  services  in 
the  expedition  will  help  the  case  where  the  party  would  not 
otherwise  be  entitled  to  share.  (Buenos  AyreSf  1  Dodson^  28.) 
In  respect  also  to  a  joint  chase,  if  both  ships  are  in  chase  with* 
out  any  common  co-operation,  except  such  as  the  two  parties 
acting  separately,  with  a  common  object  in  view,  might  produce, 
and  during  the  chase  night  comes  on,  and  the  enemy  is  lost 
sight  of,  and  the  ships  still  are  in  pursuit,  but  one  of  them 
cruising  merely  in  search,  and  from  conjecture  adopts  an  erro-* 
oeous  course,  and  in  consequence  thereof  the  prize  is  captured 
either  by  the  other,  or  by  a  third  ship  on  the  next  day,  out  of 
sight,  the  ship  so  erroneously  cruising  is  not  entitled  to  share 
as  a  joint  captor,  for  it  is  a  discontinuance  of  the  chase  to  change 
a  cburse  upon  conjecture.  (Le  Niemen,  1  Dodson^  0.  Tbe  Fi- 
nancier, 1  Dodton^  61.)  Nor  will  it  vary  the  case  that  the  po- 
sition or  course  run  by  such  ship  had  the  effect  of  throwing  the 
prize  into  the  hands  of  the  other  ship,  by  inducing  the  prize 
to  alter  her  own  course,  {lb.)  It  would,  indeed,  be  an  extra* 
▼agant  position  to  admit  that  every  fleet  or  ship  which,  either  by 
accident  or  design,  diverts  the  course  of  an  enemy,  and  by  so 
doing  occasions  her  capture  by  a  totally  distinct  force,  should 
be  considered  as  a  joint  captor.  (Le  Niemen,  1  DodsoHf  9.) 
It  is  cetainly  true  that  darkness  preventing  sight  will  not  univer- 
sally exclude  from  a  right  to  share ;  nor  can  the  rule  be  laid 
down  universally  the  other  way  ;  for  there  may  not  in  every 
case  be  evidence  to  show  the  proximity  to  the  scene  of  action. 
Where  it  can  be  shown  that  the  asserted  joint  captor  was  in 
tight  when  the  darkness  came  on,  and  that  it  cor^ued  steering 
the  same  course,  by  which  it  was  before  nearing  the  prize, 
and  that  tbe  prize  itself  also  continued  the  same  course,  it 
amounts  almost  to  demonstration  that  the  ships  would  have  seen, 
and  been  seen  by  each  other,  at  the  time  of  capture,  if  darkness 
had  not  intervened ;  and,  in  such  case  it  ought  to  be  let  in  to  the 
benefit  of  joint  capture.  (Tbe  Union,  1  Dodson^  346.)  But  if 
the  chase  is  lost  sisht  of  in  the  night,  and  the  capture  is  after- 
wards made  at  suirh  a  distance  that  the  asserted  joint  captor 
would  not  at  the  time  of  capture  have  been  in  sight  even  if  it 
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had  been  day,  the  claim  of  Joint  capture  cannot  be  sustained. 
Indeed,  Sir  W.  Scott  has  declared  that  where  a  ship  is  lost  sight 
of,  in  the  night,  the  pursuit  of  that  ship  cannot  properly  be  de* 
nominated  a  chase  ;  it  is  a  conjectural  pursuit  only ;  it  is  a  feel- 
ing about  in  the  dark,  a  search  and  inquiry,  but  no  chase. 
(The  Financier,  1  Dodsony  61.)  And  where  a  ship  is  herself 
only  a  constructive  captor,  it  is  not  a  sufficient  ground  to  let  io 
another  ship  that  she  had  joined  in  a  previous  chase  with  the 
constructive  captor,  and  lost  sight  of  the  prize  in  the  nigl^t* 
(The  Financier,  1  Dodson,  61.)  Therefore,  in  a  case  where 
one  or  two  joint  chasers  were  ordered  to  pick  up  the  boats  of  the 
other,  and  in  consequence  of  the  delay  occasioned  by  her  obe- 
dience to  those  orders  she  lost  sight  of  the  prize,  which  was,  is 
the  mean  time  captured  by  a  third  ship  coming  up  in  the  pre- 
sence of  the  other,  it  was  held  that  the  ship  so  out  of  sight  was 
not  entitled  to  share.  (The  Financier,  1  Dodiony  61.)  A  re- 
venue cutter,  though  having  a  letter  of  marque,  is  not  considered 
in  England  as  a  public  ship  of  war  entitled  to  the  benefit  of  the 
rule  of  constructive  assistance  from  being  in  sight.  (The  Bel- 
lona,  1  Edw»  63.)  A  convoying  ship,  notwithstanding  her  spe- 
cial employment,  may  be  entitled  as  a  joint  captor,  if  by  chase 
or  intimidation  she  aid  in  the  capture,  when  it  does  not  interfere 
with  convoy  duty.  (The  Waaksamheid,  3  Rob.  1.  La  Furie, 
3  Rob,  9.)  In  captures  made  by  boats  it  is  a  general  rule  that 
the  ships  to  which  they  belong  are  entitled  to  share.  (The 
Anna  Maria,  3  Rob.  2iU  The  Odin,  4  Rob.  318.)  But  if  a 
boat  be  detached  from  the  ship  to  which  she  belongs,  and  attach- 
ed to  another,  the  ship  only  shares  to  which  she  is  attached  at 
that  time  ;  for  she  must  be  taken  at  that  time,  and  in  those  opera- 
tions to  be  acting  under  the  authority  and  for  the  benefit  of  such 
ship  only.  (The  Melomasne,  b  Rob.  41.)  But  constructive 
assistance  by  boats  will  not  entitle  the  ships  to  which  they  be- 
long to  share  in  the  prize,  though  actual  capture  by  the  boats 
would  be  sufficient  for  this  purpose  ;  for  they  are  a  part  of  the 
force  of  the  ship.  And  in  cases  of  mere  constructive  assist- 
ance the  right  of  participation  must  be  in  proportion  to  the  io- 
timidation  caused,  and  cannot  go  beyond  the  force  actually  seen 
by  the  enemy.    (La  Belle  Coquette,  1  Dodion,  18.     The 
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Odin,  4  R<A.  318.  The  Nancj,  4  Rob.  327,  note  (a.)  )  Aod 
it  is  eitremely  questionable  whether  a  boat  of  a  ship  of  war 
could  support  a  title  to  share  on  the  mere  principle  of  being  in 
fight.  In  the  case  of  mere  constructive  capture,  the  construc- 
tion which  is  laid  upon  the  supposed  intimidation  of  the  enemjr, 
and  the  encouragement  of  the  friend,  from  a  ship  of  war  being 
seen  or  iu  sight,  applies  very  weakly  to  the  case  of  a  boat,  an 
Object  that  attracts  very  little  notice  upon  the  water,  and  whose 
character  eren  if  discerned  by  either  of  the  parties  may  be  to- 
tally unknown  to  both.  (The  Odin,  4  Bob.  318.)  Nor  will 
the  fact  that  the  ship  to  which  the  boat  belongs  is  in  sight  lyiqg 
at  anchor  in  a  harbour,  entitle  the  ship  to  share.  (The  Odin, 
4  Rob.  318.  The  Nancy,  4  Rob.  327.,  note  (a).  La  Belk 
Coquette,  1  Dodion^  18.) 

In  respect  to  captures  made  by  ships  which  are  associated  id 
the  same  ser?ice,  or  are  engaged  in  a  joint  enterprise  under  the 
orders  of  the  same  superior  officer,  it  is  a  general  rule  that  they 
are  entitled  to  share  in  each  other's  prizes,  made  while  in  such 
service  or  joint  enterprise.  (The  Forsighcid,  3  Rob.  311.  The 
Guillaume  Tell,  Edw.  6.  The  Empress,  1  Dodson^  368.) 
Therefore,  if  one  ship  of  a  squadron  takes  a  prize  in  the  night, 
unknown  to  the  rest,  it  will  entitle  the  whole  fleet  to  share,  al- 
though, possibly,  the  capture  may  have  been  made  at  a  distance 
out  of  sight  of  most  of  the  ships  of  war,  even  if  it  bad  been  noon- 
day, for  the  fleet  so  associated  is  considered  as  one  body,  unless 
detached  by  orders,  or  entirely  separated  by  accident ;  and  what 
is  done  by  one,  continuing  to  compose  in  fact  a  part  of  the  fleet, 
enures  to  the  benefit  of  all.  (The  Forsigheid,  3  Rob.  311.  S.  C. 
Edw.  124.)  Where  a  fleet  is  employed  in  a  blockade,  the  ser- 
vice is  considered  as  joint,  and  all  the  ships  are  entitled  to  share 
in  all  captures,  although  all  the  ship^  have  not  joined  in  the 
chase,  and  the  capture  has  been  made  after  the  chase^at  a  great 
distance  from  the  blockaded  port.  (The  Guillaume  Tell,  Edw. 
6.  The  Forsigheid,  Edw.  124.)  But  if  a  part  of  the  fleet  be 
detached  on  a  separate  service,  or  if  the  capture  be  not  within 
the  purposes  for  which  they  were  associated,  then  the  rest  of  the 
fleet,  not  actually  or  constructively  assisting  in  the  capture,  arc 
not  entitled  to  share.    (The  Forsigheid,  3  Rob.  311.     The 
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]|7ords(eD,  cited  in  the  Forsigbeid,  Edw.  1S4.  127.  H.  C.  1  Ae^ 
ton,  128.  The  Island  of  Trinidad,  5  Jiob.  92.  The  StelU 
«(el  Norte,  5  Rob.  349.)  And  this  rule  applies  to  all  detacb<* 
ments  for  some  distinct  and  separate  purpose,  which,  though  pos* 
siblj  connected  with  the  main  service,  carries  the  detached 
ships  out  of  the  scene  of  the  common  operations  for  the  time* 
(The  Forsigheid,  3  Rob.  3il.)  Butjf  the^  are  only  sent  to 
look  out,  and  ihey  preserve  their  connection  with  the  fleet,  and 
maintain  their  dependence  upon  it,  and  keep  within  signal  dis*" 
tance,  this  is  not  a  detached  service  It  is  more  like  stretching 
one  of  the  arms  of  the  fleet  without  dissolving,  in  any  manner, 
the  connexion  between  them  and  the  main  body.  (The  For^ 
sigheid,  3  Rob.  311.)  In  respect  to  transports)  mere  associa* 
tion  in  service  is  not  suflicient  to  entitle  them  to  share  as  con- 
structive joint  captors;  but  for  this  purpose  they  must  actually 
acquire  a  military  character,  and  must  be  employed  in  military 
operations,  and  there  must  be  an  animus  eapiendiy  while  so  em- 
ployed. (The  Cape  of  Good  Hope,  2  Rob  274.)  It  is  not  suf^ 
ficient  that  the  enemy  may  have  been  intimidated  by  their  pre- 
sence. ^Mere  intimidation  may  be  produced  without  any  co- 
operation having  been  given  or  intended,  if  a  frigate  were  go- 
ing to  attack  an  enemy's  vessel,  and  four  or  Ave  large  merchant 
ships,  unconscious  of  the  transaction,  should  appear  in  sight,  they 
might  be  objects  of  terror  to  the  enemy,  but  no  one  would  say 
that  such  terror  would  entitle  them  to  share.  Though  the  fact 
of  terror  were  ever  so  strongly  proved,  there  would  not  be  th^t 
eo-operation  which  the  law  requires  to  entitle  non-commission- 
ed vessels  to  be  considered  as  joint  captors.  {lb.)  But  if  non- 
commissioned ships  chase,  animo  capiendi,  they  are  entitled  to 
share  if  the  capture  be  made  by  their  contribution  ifi  this  ser- 
vice. (The  Twee  Gesuster^  and  Le  Franc,  cited  2  Rob.  284. 
385.,  notes  (a),  (6).) 

As  to  conjunct  operations  by  land  and  naval  forces,  bow  fat 
the  former  are  permitted  to  share  in  prizes  made  by  the  latter, 
where  no  express  provision  is  made  by  statute,  depends  upon 
the  circumstances  of  the  case.  A  mere  general  co-operation  io 
the  same  general  objects  would  not  be  sufficient.  (The  Slella> 
del  Norte,  5  Rob,  349.)    But  an  actual  co-operatioK  io  tlie  par* 
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ticular  capture  »  clearly  aufficient.     (/(.     The  Dorilrecbt,  t 
JRoA.  GS.) 

l{  itap  &ff\  of  an  allj'  and  our  own  fleet  lerre  togelber  under 
our  ccimiiuit'ier,  wlio  detaches  the  squadron  of  the  aWy,  the  lat- 
ter is  niti  eatilltd  to  share  in  captures  subsequently  made.  But 
if  an  ally  actually  co-operates  in  effecting  a  capltire,  be  is  en- 
tltlf  d  to  share  ait  a  joint  captor  ;  but  the  question  whether  be  is 
a  joint  captor  or  nol,  is  a  quR&IioD  of  trhich  courts  of  commoB 
law  have  no  jurisdiction,  and  which  belongs  exclusively  to  the 
•dmiralty.     (Duckworth  r.  Tucker,  2  Taunt.  7.) 

As  to  the  manner  in  nhrch  claims  of  joint  capture  are  to  be 
itserled-  It  has  been  already  stated  that  it  is  usual  not  to  file 
audi  claims  before  a  decree  of  condemnation;  but  if  they  are 
not  filed  before  a  decree  ascertaining  who  are  Ibe  captors,  and 
irbo  are  entitled  to  share,  and  especially  after  a  dUtribution 
decreed,  it  is  too  late  to  assert  the  right.  (See  The  Stella  del 
Norte.  6  Rob.  349.  Duckworth  v.  Tucker,  2  Taunt.  7.  Home 
T.  Camden,  2  H.  Bt.  633.)  But  if  ihe  sentence  below  be  am- 
pendpd  by  an  appeal,  it  jcenis  that  a  joint  claim  may  be  inter- 
posed upon  the  appeal.  (Hone  f.  Camden,  S  H.  Bl.  £33.  The 
Nostra  Signora  de  Igs  Dolores,  1  Actcm,  362.  The  Soci^t^,  9 
CroncA,  S09.)  It  is,  however,  best  to  interpose  tucb  claims  at 
an  earlier  stage  of  the  proceedings,  and  before  any  decree  of 
condemnation  hai  passed  in  any  court. 

A  question  of  joint  capture  is  never  permitted  to  be  settled 
by  affidavits.  It  must  be  brought  forward  by  a  regular  allega- 
lion,  containing  «  statement  of  the  facts  ;  and  if  the  allegation 
contain  such  facta,  as,  if  proved,  may  entitle  the  parties  to  share, 
the  court  direct  it  to  be  admitted  and  filed  ;  and,  thereupon,  the 
actual  capton  are  entitled  to  file  a  counter  allegation  ;  and  the 
cause  is  then  regularly  to  be  sustained  by  proofs  to  be  taken 
and  established  as  in  other  causes,  that  is  to  say,  by  documenta- 
ry proofs,  and  the  depositions  of  competent  witnesses.  (The 
Urania,  6  Rob.  148.  La  Vir^inie,  a  Rob.  124.)  If,  indeed, 
upon  the  statement  made  in  the  original  allegation,  the  claint 
cannot,  in  point  of  law,  be  sustained,  the  court  will  not  inquire 
Into  the  facts,  but  reject  the  application  in  limine.  (The  Waak- 
UBhsid,  3  Bob.  1.)    The  caw,  bowaver,  must  b*  reiy  clear, 
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where  this  course  is  adopted.  When  the  claim  of  joint  capture 
is  admitted  to  proof,  the  onu$probandi  lies  on  the  asserted  joint 
captor.  (The  Union,  1  Dodton^  340.  The  John,  1  Dociton^ 
363.)  The  single  evidence  of  witnesses  on  board  of  the  claim- 
ing ship,  though  thej  release  their  right,  is  never  deemed  sufll- 
cient  to  fstabli&h  the  fact  of  joint  capture;  it  must  be  corrobo- 
rated  by  evidence  aliunde^  or  it  will  be  rejected*  (The  Fadre* 
landet,  5  Rob.  120.  La  Flore,  6  Rob  2t)8.  The  John,  1  Dod- 
sotij  63.1  If,  at  the  moment  of  capture,  the  capturing  ship  ad* 
jnits  the  fact  of  jomt  capture,  it  is  conclusive,  unless  there  b% 
some  circumstance  invalidating  the  admission.  (The  San  Josji, 
6  Rob.  344.)  And  if  the  asserted  joint  captors  expressly  re* 
nounce  all  claim  to  the  price  at  the  time  of  capture,  their  claim 
is  entirely  waived,  though,  from  subsequent  circumstances,  they 
may  be  disposed  to  assert  it.  (The  William  and  Mary,  4  Rob, 
381.) 

In  case  of  joint  captures  by  public  ships,  the  rule  as  to  the 
proportion  in  which  they  are  to  share,  is  established  generally 
by  statute.  This  is  fixed  in  the  United  States  by  the  act  of  the 
22d  April,  1800,  ch  33.,  which  provides  that  the  capturing  ships 
shall  share  *^  according  to  the  number  of  men  and  guns  on  board 
each  ship  in  sight."  In  respect  to  privateers,  no  statute  regular 
tion  exists ;  and  by  the  general  rule  of  the  prize  law,  they  are 
to  share  in  proportion  to  their  relative  strength.  {Bynk.  Q.  /• 
Pub.  lib.  1.  cb.  18.,  Du  PonceauU  td,^  p.  164.)  This  relative 
strength,  is,  by  the  law  of  Great  Britain  and  the  United  States, 
ascertained  by  the  number  of  men  on  board  of  such  ship  assist- 
ing in  the  capture.  (Roberts  v.  Hartley,  Dovg.  311.  The 
Despatch,  2  Gallii.  1.)  Such,  too,  is  the  rule  where  an  ally 
co-operates  in  the  capture.  (Duckworth  ▼.  Tucker,  2  Taunt. 
7.)  And  the  same  rule  seems  applicable  to  the  case  of  a  joint 
capture  by  a  public  ship  and  a  private  ship  of  war;  and  thiS| 
whether  the  latter  be  commissioned  or  not.  (The  Twee  Ge/M|§« 
ter,  2  Rob.  28i.    l^  Franc^  2  Rob.  285.) 
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Upon  llie  bearing  of  the  proofs,  \f  the  case  tfoei  nm  n^ui'rw 
or  admit  fartlier  proof,  llie  court  proceeds  to  pronounce  a  wn- 
tence  of  acquillal  or  condemnalion.  as  Ibe  justice  of  lite  caw 
retjuiiea.  And  ii  may  [irocepd  to  make  its  decree  as  well  afici" 
as  before  Ihe  dealh  of  Hit  parlies  ;  for  in  proceeding  in  retn  llie 
fiuil  does  not  abate  by  ihe  dcatb  or  absence  of  all  or  any  of  Um 
parlies  oamcd  in  tlie  pruceetliugs.  (Penhallon  v.  Doane,  3  DaiL 
*4  Se.  117.  The  Falcon,  6  Hob.  194  ISO  )  ll  may  be  pro- 
}>cr  in  many  cases,  tvliFre  all  llie  parlies  on  either  tide  are  dead, 
nut  to  proceed  to  make  a  decree  tn  rem  without  serTitig  a  mooi- 
tirin  upon  the  representatives  of  ibe  deceased  party  to  appear 
and  pursue  or  defend  bis  rights.  And  where  tbe  decree  is  I'a 
ptrsonom  the  court  trill  generally  require  that  Ibe  represent], 
live  should  be  duly  cited  to  appear  to  protect  his  intercuts,  ra 
far  as  they  may  be  affected  by  the  decree,  {Vidr  The  Nostra 
Si^nora  de  los  Dolores,  I  Uodiun.  280.)  II  is,  indeed,  the  duly  oi 
the  court  to  take  notice  of  all  interests  (hat  result  from  evidence 
befor<-  it,  and  not  to  suSer  any  persons  to  be  precluded  from 
Ibcir  just  demands  from  want  of  nolicc  of  any  facts  that  appear 
in  tlie  courseof  the  proceedings.  (The  Moria  Franjai-e.C  J^fi. 
282.)  And  where  parties  are  not  formally  before  Ibe  court,  it 
acts  as  a  general  guardian  of  all  interests  which  arc  brought  to 
its  notice,  (/i)  Indeed,  in  the  common  cases  of  condemna- 
tions, Ilio  enemy  proprietor  is  necessarily  absent  by  operation 
of  law  ;  and  yet  the  sentence  is  completely  valid,  as  wel) 
sgainsl  biin  as  against  all  the  world.  (The  Falcon,  6  Rob.  184. 
190.)  'i'o  give  validity,  therefore,  to  decrees  in  rtm,  it  is  not 
necessary  that  the  adverse  parlies  should  be  before  tbe  coirrl. 

When  a  sentence  is  pronounced,  either  of  acquillal  or  con- 
demDatiun,  it  is,  in  general,  by  an  interlocutory  decree.  An 
interlocutory  decree  is  proper  in  all  cases,  where  any  thing  far- 
ther remains  Id  be  done  by  the  co'jrl,  as  in  ascertaining  dama- 
ges in  cases  of  illegal  capture,  or  in  deciding  who  are  captors, 
fliier  deciding  that  the  property  is  to  be  condemned.  Tbe  right 
(o  decide  v»ho  are  captors  enlilled  to  dislrihulion,  belongs  ex- 
clusively to  the  prize  court,  and  ils  adjudication  cannot  be  ex- 
ftipioed  b^  a  court  of  cominoD  law;  (Horn;  v.  Camden,  2.^.^7. 
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«53.,  4  T.  Refi.  382.  Duckirorth V.  Tucker,  2  Tauni.  7.  ;)'and 
no  title  vests  id  the  captors  until  the  final  adjudication  of  the 
prize  court,  (lb.)  In  England  the  usual  practice  is  to  acquit 
or  condemn  by  interlocutorj  decree  in  all  cases  ;  {MarriottU 
Form,  194.  196. ;)  and  a  de6nitive  sentence  is  reserved  until  all 
other  questions  and  interests  are  finally  disposed  of.  [lb,  198* 
SOS.)  In  the  United  States  it  is  more  common  to  reserve  a  de- 
•ree  until  a  final  decision  of  all  the  questions  before  the  court; 
'but  there  can  be  no  doubt  of  the  propriety  of  an  adherence  to  th« 
English  practice,  where  the  circumstances  of  the  case  require  a 
suspension  of  a  final  sentence,  although  the  propriety  of  an  ac- 
i|uittal  or  condemnation  is  perfectly  clear.  And  in  case  of  an 
acquittal  or  condemnation  by  interlocutory  decree  there  can  be 
DO  question  that  an  appeal  immediately  lies  to  the  proper  ap- 
pellate court  by  the  parties  affected  by  that  decree ;  for  as  to 
them  it  is  an  interlocutory  having  the  effect  of  a^im/  decree. 

In  respect  to  cases  of  acquittal.  I'his  may  be  either  with  o» 
without  damages  and  costs,  or  upon  the  terms  of  paying  costs 
and  expenses.  In  either  case  where  the  damages  or  expenses 
are  uncertain,  and  to  be  ascertained,  the  court  itself  may  pro- 
ceed directly  to  asi>ess  them.  (The  Lively,  1  Gcdlii.  315.)  But 
the  usual  practice  is,  to  refer  it  to  commissioners  to  hear  thft 
parties,  examine  their  statements  and  accounts,  and  to  report  to 
the  court  ip  detail,  such  allowance  as  they  think  equitably  or 
legally  due  to  the  parties.  Accompanying  the  report,  the  rea- 
sons  of  the  commissioners  for  the  allowance  or  disallowance  of 
any  particular  item  are  usually  given;  and  the  report,  when 
returned  to  the  court,  is  heard  upon  exceptions  by  the  partiet^ 
substantially,  though  not  tormally,  as  in  a  suit  in  chancery;  for 
the  prize  court  almost  always  proceeds  as  io  summary  suits,  and 
not  as  in  plenary  suits,  in  the  civil  law. 

When  restitution  is  decreed,  if  the  property  remains  specific- 
ally in  the  custody  of  the  court,  a  warrant  issues  for  the  delive* 
ry  to  the  claimant ;  and  in  such  case,  unless  it  is  otherwise  or- 
dered by  the  court,  the  expenses  of  the  delivery  are  to  be  borne 
by  the  captors.  (The  Kendsborg,  6  Rob»  142.)  If  the  pror 
ceeds  of  the  property  are  iu  court,  an  order  for  delivery  i^ 
usually  made  by  the  court;  and  after  a  decree  Qf  r4i§titutioif>.th^ 
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•apton  have  m  right  to  arrest  the  pioceedt  in  the  reg istij  of 
the  court  by  a  caveai  ;  that  can  onlj  be  done  bj  an  application 
to  the  court  itaelf  (The  Fortune,  4  Ao&.  278.)  If  the  pro- 
ceeds are  In  the  bands  of  the  captors  or  their  agents,  a  moni- 
tion, and,  if  necessary,  an  attachment,  issues  to  them  to  bring  ii 
the  proceeds.  But  where  the  captors  bare  not  conducted  un- 
fairly, on  restitution  decreed,  thej  will  not  be  held  answerable 
for  more  than  the  proceeds,  although  the  sale  made  was  leis 
than  the  original  value  of  the  property.  (The  Two  Susannahi^ 
2  Rob.  152.)  The  property  upon  a  decree  of  reatitntion  may 
be  delivered  to  the  master  as  agent  of  the  shipper,  for  in  such 
case  the  master  is  the  agent  of  the  shipper,  and  is  answerable  to 
him.  (Sir  W  Scott  and  Sir  J.  Nicboirs  letter  to  Mr.  Jay,  «U 
Mupra.)  But  in  such  a  case  neither  the  master  nor  any  other 
prize  agent  can  claim  the  property  against  his  principal,  unlets 
so  far  as  to  cover  his  expenses ;  and  the  court  will  thus  far  pro- 
tect his  rights ;  but  when  his  expenses  and  his  liens  on  the  pro- 
perty are  discharged,  the  court  will  deliver  it  directly  to  the 
principal  upon  his  own  application.  (The  Franklin,  4  Rob* 
404.  The  St  Lawrence,  2  Gallii.  10.)  After  a  decree  for  nsti- 
tution  of  partnership  property  to  a  foreign  house  in  Molidum^  the 
court  will  not  sever  the  property  merely  because  one  partner  is 
a  bankrupt  here ;  but  if  the  assignees  bad  put  in  a  claim  for  tbii 
purpose  before  a  decree,  it  would  be  otherwise*  (The  Jeffer- 
son, 1  Rob.  325.) 

Where  damages  are  decreed,  the  decree  is  either  against  the 
parties  by  name,  or  by  a  description  of  their  relation  to  the 
ship.  Where  a  decree  is  against  the  owners  of  a  piivateer  ge- 
nerally, a  monition  issues  against  them  personally,  to  pay  the 
damages  assessed ;  and  it  may  also  issue  against  the  sureties  to 
the  bond  given  on  taking  out  the  commission.  In  a  court  of  the 
law  of  nations^  a  person  may  be  considered  as  a  part  owner, 
though  his  name  has  not  been  inserted  in  the  bill  of  sale,  of 
ship's  register ;  and  the  representatives  of  a  person  so  deemed 
a  part  owner,  is  responsible  for  costs  and  damages  decreed 
against  the  owners  generally,  though  the  party  of  whom  he  is 
the  representative  was  not  the  actual  wrong-doer.  (The  Nostra 
de  loa  Dolores,  1  JDodien,  260.)    And,  at  ban  been  i^ 
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veadj  stated,  a  part  owner  is  Dot  exempted  from  beiog  a  part/ 
to  a  suit  for  the  proceeds,  by  having  a  release  from  the  claimant 
for  his  share.     (The  Karasan,  5  Rob.  291.) 

In  respect  to  cases  of  condemnation.  Where  an  interlocutor/ 
decree  of  condemnation  passes  in  favour  of  a  privateer,  it  seems 
to  be  usual  in  England,  to  deliver  that  decree  with  a  proper 
commission  to  the  master  of  the  privateer,  to  make  sale  of  the 
prize,  and  to  return  an  account  into  court.  [Semble,  The  Va* 
nus,  6  Rob.  235.)  But  in  the  United  States,  all  sales  of  prizes^ 
before,  as  well  as  after  condemnation,  are  made  by  the  marshal; 
and  in  respect  to  sales  after  condemnation,  this  practice  is  far- 
ther enforced  by  the  statute  of  January  27th,  1813,  ch.  15S. 
(new  edit   ch.  478) 

It  has  been  already  stated,  that  no  right  vests  in  the  captoti 
until  after  a  final  sentence  of  condemnation,  and  that  the  right 
to  decide  who  are  the  captors  entitled  to  distribution,  belongs 
exclusively  to  the  prize  court,  and  cannot  be  entertained  in  ft 
court  of  common  law.  (Duckworth  v.  Tucker,  2  Taunt,  i. 
Home  V.  Camden,  t  H  Bl.  533.)  When  the  case  is  pronounced 
to  be  a  case  of  condemnation,  the  next  question  therefore  is,  to 
whom  it  is  to  be  condemned.  This  generally  depends  upon 
the  question,  whether  the  capturing  ship  be  a  commissioned  or 
non-commissioned  ship ;  and,  if  the  former,  whether  a  public 
or  private  armed  vessel ;  and,  in  each  of  these  cases,  questions 
as  to  the  rights  of  asserted  joint  captors  may  also  arise  before 
the  court  Captures  or  seizures  may  also  take  place  in  port ; 
or  be  made  on  land  by  conjunct  land  and  naval  forces ;  and  in 
these  cases  questions  may  arise  as  to  the  right  of  the  army  and 
Davy  to  share  in  the  prizes  or  booty. 

It  is  an  elementary  principle  of  prize  law,  that  all  rights  of 
prize  belong  originally  to  the  government ;  (The  Melomasne* 
4  Rob.  41.)  and  the  beneficial  interests  derived  to  others  can 
proceed  only  from  the  grant  of  the  government ;  and  therefore 
all  captures  wherever  made  enure  to  the  use  of  the  government, 
unless  they  have  been  granted  away.  (The  Clsebe,  6  Rob.  173. 
Sterling  V.  Vaughan,  II  Ea$U  619.  The  Maria  rran9ai8e,  6 
Rob  382.  The  Joseph,  1  Gallh.  645.)  In  cases  of  public  amn 
ad  ships,  duly  commissiottad  for  the  captura,  tba  ^oBdaiSBaliasi 
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IP  always  to  the  gorernmeoty  but  the  proceeds  are  to  be  distrn 
buted  according  to  the  act  of  the  23d  April,  I80O,  ch  33.  ■.  S 
and  6.  In  cases  of  privateers  duly  commissioned  for  the  cap- 
ture, condemnation  is,  by  the  prize  act  of  the  26tb  of  June,  1 8 12| 
ch.  107.  to  the  owners,  officers,  and  crew  of  the  privateer,  and 
the  proceeds  are  to  be  distributed  according  to  the  regulations  of 
the  same  statute.  But  captors,  even  though  duly  commissioned, 
may  forfeit  their  rights  of  prize  by  misconduct;  and  this,  inde* 
pendent  of  any  statuteable  provision,  by  the  old  established  law 
of  the  admiralty.  (La  Reine  des  Anges,  Stewart^  0.  The  Cos- 
sack, SUwart,  513.  617.  The  Herkimer,  SUmari^  138.  S  C. 
2  HalPt  Am.  Law  Jaum.  133.  The  Clarissa,  cited  in  Stewart f 
144.  and  S  HalVt  Am.  Law  J  warn.  145.)  And  an  obstinate 
neglect  or  refusal  to  comply  with  the  instructions  of  the  govern- 
ment, or  the  regulations  of  the  prize  act,  have  been  held  sui^ 
ficient  to  authorise  an  infliction  of  the  forfeiture  ;  and,  in  such 
case,  the  prise  is  condemned  to.  the  government,  {lb.  Hie 
Bothnea  and  Janstoff,  2  Gallis.  78.  93.)  80,  the  unlawful 
rescue  of  the  prize  by  the  captors  from  the  custody  of  the 
court.  (The  Cossack,  Stewart.  513.)  And  where  the  claim- 
ant has  not  affected  his  property  with  a  hostile  character,  as 
by  a  trade  with  the  enemy,  &c  ;  but  has  been  enp:a<:ed  in 
some  other  trafBck,  contraveDing  the  municipal  law  of  his  own 
country,  so  that  he  cannot  entitle  himself  to  a  restitution  of  Ibc 
property,  it  will  be  condemned  to  the  government,  and  not  to 
the  captors.  (The  Walsingliam  Packet,  2  RoL  77.  The  Etrus- 
co,  4  Rob    20;   ..•-.IQ.     The  Vetjus,  8  Cranrh   777.  2V1.) 

In  cases  ol  noii-commissioiie<I  ships,  and  ships  coiiitrrissioncd 
against  one  enemy,  havinji  no  conmii-sion  agiinst  another  whose 
property  is  captured,  the  cajilois  are  not  entiilctl  to  any  share 
in  the  prize,  and  the  property  is  to  lie  C'^ndennied  to  the  go- 
vernment, or  to  its  special  grantee,  if  any  such  exist.  Byn* 
kerdhueck,  indni-d,  contends,  that  if  a  non-comirission*  d  ship  is 
attacked,  and  c.tplures  the  assailant  in  her  own  defince,  the 
officers  and  crew  are  solely  entitled  to  tl-e  prize ;  and  this  duc- 
tiine  seems  also  to  be  supported  by  Grotius.  {Bijnk  Q.  J  Pnb. 
lib.  1.  ch.  20.  J)u  Ponceau's  ed.  15o.  to  161.  Coiius  dr  J  B. 
ft  P.  lib.  3.  ch.  0. 8.  10.)    However,  the  general  prize  law  01 
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^fktice,  Great  Britain,  and  the  United  States,  is  as  has  been 
above  stated.     {Du  Ponceau" $  Bynk,  p.  162  note  [d).     I  Valin^ 
SurPOrd.  torn.  1.  p.  79.     The  Haase,   1  Rob,  285.     The   Re- 
beccab,  I  Bob.  837.     The  Amor  Parentum,  1  Rob    303.     The 
Twee  Gessuster,  2  Rob.  284.  note  'a).     The  Melomane,  5  Rob. 
41.    The  Joseph,  1  Oallis.  645.)     If  at  the  time  of  a  capture 
by  a  letter  of  marque,  the  master  of  the  c^.ipturing  vessel  be  not 
on  board,  the  capture  is  considered  as  made  without  a  commis- 
aion,  and  it  enures  to  the  governmenl,  or  its  special  grantee. 
(The  Charlotte,  5  Rob.  280.)     And  if  a  capture  be  made  by  a 
cutter  fitted  out  by  a  captain  of  a  man  of  war  as  a  tender,  and 
manned  from  his  ship,  but  without  any  authority  or  commission, 
it  is  deemed  to  be  made  by  a  non-commibsioned  vessel,  and  the 
capture  will  not  enure  to  the  benefit  of  the  man  of  war.     It 
would  be  otherwise  if  the    tender  were  attached  to  the  ship 
by  public  authority ;  for  then  the  ship  would  share.     (The  Me- 
lomane,  5  Rob.  41.     The  Charlotte,  5  Rob.  280.     Capture  of 
Curracoa,  4  Rob.  282.  note  (a).     The  Dos  Hermanns,  ante,  76.) 
And  if  persons  in  the  navy  land  from  their  ships  and  man  a  furt, 
and  thereby  compel  a  ship  to  strike  as  prize,  it  is  considered  as 
a  capture  made  at  sea  by  a  force  upon  land,  which  is  a  non- 
commissioned capture.    (The  Rebeccah,    \  Rob.  227.)    But  it 
would  be  otherwise  if  the  place  on  shore  were  a  resort  for  naval 
purposes  by  persons  in  the  navy  only,  for  then  it  may  be  deemed 
a  stationary  tender,  rather  attached  to,  and  dependent  upon,  the 
vessels^  than  having  the  vessels  attached  to,  and  dependent  upon, 
iL     {lb.)    If  a  foreign  cartel  ship  be  engaged  in  trade,  it  is  con- 
trary to  the  duties  of  the  ship,  and  the  goods  will  be  condemned 
to  the  government.     (La  Rosine,  2  Rob.  372.)    And  the  cartel 
ship  also,  if  belonging  to  our  own  citizens,  will,  if  the  trading 
has  been  very  gross,  be  condemned  aho.     (The  Venus,  4  Rob. 

365.) 

In  England,  by  very  ancient  grants  from  the  crown,  the  lord 
high  admiral  has  the  benefit  of  all  captures  made  at  sea  by  non- 
commissioned  vessels,  and  also  of  all  captures  by  whomsoever 
made,  of  all  ships  and  goods  coming  or  already  come  into  ports, 
creeks  or  roads  of  England  and  Ireland,  by  stress  of  weatlser  or 
other  accident,  or  by  misUke  of  port,  or  by  ignorance,  not  kwo  w- 
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ing  of  tlie  war ;  onil  alao  .if  nil  derelicts.  Hut  the  crown  bu 
■till  reserved  to  iiself  all  sucli  >h))>s  Biid  ^oods  as  shall  be  seiied 
in  port  Leforc  any  declaration  of  icjr.  or  reprisals  ;  and  also  til 
sucb  as  ehail  voluiilarily  come  ill,  upon  ruvtill  from  the  enemy, 
and  as  ahall  be  driven  or  forced  inio  port  by  tlie  ting's  raea  of 
war.  CTbe  Kebcccab,  I  /ioi  28T.  and  83u.  note(o).  The 
Oerlruyda,  2  Rob.  211.  The  Mi'lomane,  6  Hob.  23.  Hie  Ma- 
lia  Fran^oiae.  tt  Hob.  232.  The  Joseph,  t  Galtis  615)  The 
ofSce  of  lord  high  aJmiral  hai  for  more  than  a  century  past  beeo 
put  ill  commission.  But  as  the  office  is  slill  considered  to  have  a 
legal  existence,  though  now  residing  in  the  person  of  the  king, 
(he  rigbti  and  peniuisiles  of  (hat  office  are  still  distinguished  at 
ihey  were  anciently,  and  are  ascerlaioed  by  an  obserTanc?  of 
the  ancient  rules,  wilh  (he  same  exactness  as  if  the  proceeds 
irere  carried  in  ibe  ancient  and  distinct  course.  (The  Ger- 
trujda,  3  Hob.  211.  The  Maria  Fran^oise,  6  Rob.  282.)  Bence 
arises  the  well-known  distinction  of  condemnalion  to  (he  king 
jvre  corona;,  and  to  the  king  in  bis  office  of  admiralty,  as  droiu 
of  admiralty  ;  ihc  former  applying  in  alt  cases  where  the  crown 
is  slill  entitled  to  the  prize  properly,  in  virtue  of  its  sovereign- 
ty and  inherent  prerogatives;  (he  latter  applying  to  all  casee 
where  the  same  belongs  lo  ihe  office  of  lord  high  admiral. 

in  the  United  Stales,  atriclly  speaking,  there  are  no  droits  of 
admiralty  ;  for  all  prizes,  lo  which  no  persons  can  entitle  them- 
selves by  a  public  or  private  commisGi<3n  of  war,  are  condemns- 
Ifle  to  Ihe  government  ilself  in  its  sovereign  capacity.  (The  Jo- 
seph, 1  Galli).  645,)  But  ibe  phrase,  droils  of  adimralty,  ii 
often  used  in  legal  adjudications  rn  Ibe. United  Stales,  as  equi- 
valent to  coiidemnalions  lo  the  United  Stales,  in  virtue  of  Iheir 
genital  sovereignty  and  prerogative,  as  enforced  in  Ibe  coarU 
of  admiralty. 

Bui  although  non-commissioned  persons  cannot,  by  making  a 
capture,  entitle  ihemselvts  lo  the  benefits  of  prize,  yet  where 
their  conduct  has  been  fair  in  all  cases  of  condemnations  as 
droils  of  admiralty,  the  prize  court  will,  in  its  discretion,  award 
them  a  recompense;  and  even  in  some  cases  will  award  them 
the  whule  value  of  the  prize,  where  there  has  been  great  pw- 
■onal  ^allaatry  and  m«ril.     (The  Haaie,  I  RqIi.  280.    Tb« 
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Amor  ParcDtum,  1  RoL  303.)  It  is  not  necessary  to  enumerate  at 
large  the  various  cases  in  irbicb  property  is  duemed  a  droit  of 
admiralty,  or  a  prize  to  the  government  jure  coroner.  The  pre- 
ceding authorities  will  be  found  to  contain  almost  all  the  learn- 
ing on  the  subject. 


It  being  ascertained  who  are  the  captors,  and  that  tbey  are 
duly  commissioned,  the  next  subject  is,  the  distribution  of  the 
prize  proceeds;  and  this  ijs  regularly  to  be  done  by  the  jirize 
court  having  possession  of  the  cause.  (  The  St.  Lawrence,  2 
Gallis  19.)  Regularly,  there  should  be  a  decree  of  distribu- 
tion ;  and  neither  any  oOlcer  of  the  court,  nor  any  prize  agent, 
Laving  prize  proceeds  in  his  hands,  can  be  safe  in  distribu- 
ting them  without  a  decree  to  this  cficct.  (Ke^u  v.  The  Brig 
Gloucester,  2  Dull  SG.  Pcnliallow  v.  Doane,  3  Dall.  £4.  The 
Herkimer,  Stew.trt,  128.  S.  C,  2  IlalPs  Am.  Law  Journ.  133.) 
And  the  prize  court  have  a  most  unquestionable  and  exclusive 
jurisdiction  to  decree  a  distribution,  either  upon  its  own  motion, 
or  upon  the  applicationi)f  the  parties  interested.  (Kean  v.  The 
Brig  Gloucester,  2  Dall  36.  Bin;;ham  v.  Cabot,  3  Dall  19. 
Home  v.  Camden,  1  11.  Bl.  4:6.  52^  S.  C,  2  H.  BL  633. 
4  T.  Rep.  :i82.  Duckworth  v  Tucker,  3  Taunt.  7.)  Nor  can 
any  person  claim  a  share  in  a  prize  whose  claim  has  not  been 
admitted  and  supported  in  the  prize  court.  (Duckworth  v. 
Tucker^  2  Taunt  9.) 

In  respect  to  public  ships,  the  distribution  is  to  be  made  ac« 
cording  to  the  act  of  congress  of  April  33d,  1800,  cb.  33.  a.  5. 
and  s.  6.  Besides  the  officers  and  crew  of  the  capturing  ship, 
the  commander  of  the  fleet  or  squadron  is  entitled  to  one  twen- 
tieth, which  is  called  the  flag  twentieth.  In  England,  the  com- 
mander of  the  fleet  or  squadron  is  ^ntitled  to  a  flag  eighth. 
Many  cases  have  arisen  in  England  as  to  the  circumstances 
under  which  the  commander  is  or  is  not  entitled  to  share. 
These  cases  are  collected  in  a  recent  decision  in  our  own  courts^ 
to  which  the  reader  is  referred.  (Decatur  v.  Chew,  1  Qallit^ 
506^    And  to  the  authorities  there  collected  may  be  added  tbt 
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fpllowing.  (The  Dionede,  1  Aetont  60.  290.  Gardner  t. 
Lyne,  13  East^  574.  Dniry  ▼.  Gardner,  2  Moule  4r  Sr/vjfn, 
160.  Duncan  v.  Mitchell,  AMaule  4r  Selvym^  106.)  tpoo 
the  construction  of  our  own  act,  it  has  been  held,  tLat  the 
commander  of  a  squadron,  to  whose  command  a  ship  of  war 
is  attHched,  and  under  whose  orders  she  sails,  is  entitled  to 
the  flae  tvrentlcth  of  all  prizes  made  by  such  ship,  although 
the  other  part  of  fuch  squadron  may  never  have  sailed 
on  the  cruise,  in  consequence  of  a  blockade  by  a  superior  force  i 
and  that  to  deprire  such  a  commander  of  hrs  flag  twentieth  oa 
account  of  his  having  left  his  station-under  the  act,  it  is  indis- 
pensable  that  some  local  limiii  should  have  been  auigned  to 
him.  (Decatur  t.  Chew,  1  GallU.  506.)  And  it  seems  that  a 
person  acting  by  regular  authority  as  commander  of  a  ship  pro 
tempore,  though  not  commissioned  as  such,  is  entitled  to  the 
commander's  -share  of  all  prizes  taken.  (Pill  ▼.  Taylor,  II 
Eat,  414.)  .And  the  captain  of  a  ship,  actually  on  board  at  the 
time  of  a  capture,  is  entitled  to  prize  money,  though  under  ar- 
rest at  the  time,  and  though  another  officer  had  been  sent  on 
board  to  command  the  ship.  (Lumby  v.  ^^utton,  8  T.  R.  224.) 
But  to  entitle  a  (lerson  to  share  as  an  officer  of  the  ship  under 
the  prize  act,  he  should  not  only  be  on  board,  but  also  an  ulBcer 
of,  and  attached  to  the  ship,  and  not  a  mere  passenger.  (The 
Kostra  Signora  del  Carmen,  6  Rob.  302.  See  Wemys  f.  Lin« 
zee,  Doug.  324.  Lumley  ▼.  button,  8  T.  A.  224  )  But 
soldiers  who  are  on  board  a  public  ship  are,  under  the  Enj^Iish 
prize  act,  entitled  to  share,  although  they  are  invalided,  and  re- 
turning home  in  the  capturing  ship.  (The  Alert,  1  Dodsony 
236.)  And  even  passengers,  under  the  ezpresslen  in  ofir  prize 
act,  as  well  as  the  English  prize  act,  are  entitled  to  share  in  the 
lowest  class  of  distribution,  as  "  persons  doing  duty  on  board." 
(The  Alert,  1  Dodvm^  236.  Wemys  t.  Ltnzee,  Doug.  324.) 

Beside  the  prize  proceeds,  by  the  act  of  April  2dd,  1800, 
ch.  S3,  s.  7.,  a  bounty  is  given  of  20  dollars  for  each  person  on 
board  any  ship  of  an  enemy  at  the  commencement  of  an 
action,  which  shall  be  sunk  or  destroyed  by  any  ship  of  the 
United  States  of  equal  gr  inferior  force,  to  be  divided  among 
(he  <tf  cers  and  crew  as  prize  money.  No  legal  adjudications. 
^avf  as  yet  taken  ^ lace  ^n  this  clause  of  the  act.    But  und«^ 
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tbe  British  act  giving  this  bounty,  or  head-money^  as  it  is  called^ 
it  has  been  decided,  that  bead  monej  is  not  due  when  the  cap- 
tured ship  was  not  a  duly  commissioned  ship  of  war;  (SeT«* 
ral  Dutch  Schuyts,  6  Rob.  48.)  that  constnictire  joint  capton 
are  not  entitled- to  head  money;  (L'Alerte,  6  Rob.  238.)  that  it 
is  not  due  for  British  prisoners  on  board  of  tbe  captured  ships  ; 
(The  San  Joseph,  6  Rob.  331  ;)  bu4  is  due  for  all  the  crew  on 
board  at  tbe  time  of  the  attack;  although  some  afterwards  es» 
cape.  (Tbe  Babillion,  Edw,  39.)  Head  money  is  also  due, 
whether  tbe  surrender  has  been  produced  by  actual  combat  or 
not ;  but  it  is  never  granted  unless  the  act  of  capture  or  of  de- 
struction is  consummated.  (La  Clorinde,  1  .Dod»on^  436. 
L*£li8e»  I  Dodnon,  443.)  Tbe  military  character  of  a  hostile 
vessel  is  not  so  lost  by  capture  and  recapture  as  to  extinguish 
the  right  to  head  money.     (The  Matilda,  I  Dodson^  367.) 

In  respect  to  privateers,  the  prize  act  of  June  26th,  1812,  cb. 
107.  8.  4.,  gives  the  whole  proceeds,  after  condemnation,  and 
deducting  duties  and  other  public  charges,  to  the  captors,  a^ 
cording  to  any  written  agreement  among  them  ;  and  if  there  be 
no  written  agreement,  then  one  moiety  to  tbe  owners,  and  tbe 
other  moiety  to  the  crew,  to  be  distributed  as  nearly  as  may  be 
among  the  officers  and  crew  as  in  cases  of  public  ships.  A  ma- 
riner who  has  engaged  for  tbe  cruise,  but  is  by  sickness  and  other 
inevitable  casualty  prevented  from  doing  duty  on  the  cruise,  is 
entitled  to  share ;  but  it  would  be  otherwise  if  the  disability 
occurred  during  the  cruise.  (Ei  parte  Gtddtngv,  2  GaHi$.  66.) 
And  if  one  of  the  crew  be  illegally  turned  on  shore  during  tbe 
cruise,  be  is  entitled  to  share  in  all  tbe  prizes  made  during  the 
cruise.  (Keanv.  The  Brig  Gloucester,  2  DalL  36.)  And  the 
persons  of  the  crew  who  are  put  on  board  of  prizes  are  entitled 
to  share  in  all  subsequent  prizes  made  by  the  privateer ;  and  so 
in  the  converse  case,  tb.e  privateer  will  share  in  the  prizes  made 
by  any  prize  vessel  after  capture.  (Tbe  Frederick  and  Mary 
Ann,  6  Rob.  219.  The  Brutus,  8  Galiii,)  Agreements  be* 
tween  the  owners  and  officers  of  two  privateers  to  share  in  all 
prizes,  are  valid ;  but  the  master  and  officers  have  no  authority 
to  make  such  an  agreement  without  the  consent  of  the  ownen. 
tByiO^Q.  /•  Pub.  lib.  1.  ch.  18.  DuPonceau'ied.  p.  139.  UU) 


U'lien  a  distribulion  hai  been  decreed,  il  often  becotoes  u- 
Ccssary,  inurder  to  perfect  the  decree  of  the  court,  wliere  Ibe 
proceeds  are  in  lite  hands  of  prize  agents,  or  of  oSccn  of  ibe 
courl,  to  inalitule  a  suit  to  compel  the  proper  parlies  to  come  itr 
and  account  ht  the  proceeds,  and  make  due  di.°lribution.  And 
for  this  purpose  a  suit  may  be  maintained  in  the  prize  covrt  by 
any  parly  iiileresled,  ox  by  any  repreaentalive  of  the  parl;,oi 
bjr  auy  asaignee  duly  entitled.  (The  St.  Laivrence,  Z  Galiu, 
19.  The-  Brut.us,  III.)  Where  (be  cause  is  in  posscEaiou 
«£  an  appellate  court,  the  application  may>  be  made  there,  by  > 
supplementary  intervention,  or  petition  ;  or  it  amy  be  made  by 
a  direct  original  suit  tn  ptrtanam,  brought  in  ibe  diatrict  cowl 
(lb  Home  r.  Camden,  1  11.  Bl.  474.  624.  S,  C,  2  //.  Bl.  S-ii. 
Willis  ».  Commissioners,  ic.  4  T.  tt.  S.  C,  s  £».(.  22.  Tho 
Noysomhed,  7  r«.  693.  Smart  v.  Wolff.  3  3".  H.  32.3.  Bing- 
ham V.  Cabot,  3  Datl.  19.  Kean  v.  Brig  Glouceater,  S  />aU. 
36  The  Pomona,  i  Dodson,  2S.  The  HerLimer,  Sle^rart,  tSB. 
S.  C,,  i,Hali'%  Sm.  Lav  Jown,  1^3.)  And  it  t*  a  f;«Ofnl  pm- 
ciple,  that  the  power  of  tbe  prise  cour\  subsists  afler  ■  geoenl 
adjudicalioa  lo  compel  capton  and  other  personi  bavUg  pro- 
ceeds of  prise  in  their  haoila,  to  bring  the  tame  iolo  court,  until 
all  claims  reipectmg  the  priie  are  definitively  settled,  [lb.) 
And  ihe  jvaqdy..  is  not  condqed  to  tbe  slipulatioo  taken  io  lb)) 
Gai»e  ;  but  tbe  prize  proceeds  will  be  fgllowedi  rb  irtwi*  baiAl 
soever  they  may  be,  unless  they  hare  been  purcbaaed  6inia,fidtf 
and  witbout  notice  of  the  claim.  .(-Per.Bullcr,  J^ST.  R.  3S3, 
PerOrose,  J.,  6£ntl,  32.  Tbe  Fotnom,  L  fio^aM,  8&)  TbU 
subject,  indeed,  has  been  already  treated  of  in  an  ewly  part 
of  tb«  preaent  note,  when  we  were  conidering  lh«  subject  of 
pfiie  jurisdiction;  and  to  that  p'ait  Ibe  reader  is nspeolfuUy 
referred  for  farther  infermation.  A  fia"  addkional  particulaa 
nspectiog  prise  agents.  Sic,  miy,  however,  not  be  without  use* 
It  is  no  discba^  aC'm  prise  aK^nt,  that  he  baa  paid  our  ta 
Us  principal  tbe  prinprocteds,Bfl8rfuI)  notice  era.U)>el  fwadr 
log  for  rutitgUoB  of  ltw.pioi>wty ;  (Uill  t.  Ross,  SDtOL  OJ.  {> 
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D^r  to  a  manhaf,  that  be  has  dislributed  prize  proceeds  peDditig 
an  appeal,  or  where  an  appeal  is  wroagfulljr  denied.  (Penhat- 
low  ▼.  Doane,  3  DalL  64.)  But  an  agent  is  only  liable  for  the 
prize  proceeds  which  have  come  to  his  own  hands,  and  not  for 
the  proceeds  which  hav«  come  to  the  hands  of  his  co-agents* 
(Penhallow  v.  Doane,  3  DalL  54.) 

Where  the  prize  court  has  decreed  distribution,  and  ajlotted 
the  shares,  and  required  the  prize  agent  to  make  payment  of 
the  proceeds  accordingly,  if  he  refuses  to  obey  the  order,  the 
court  may  proceeed  in  personam;  (Per  Lord  Loughborouj^h, 
Home  V.  Camden,  I  H.  Bi  474.  624 ;)  and  in  such  case  it  will 
decree  interest  to  be  paid  by  the  agent.  And,  In  general,  the 
prize  court  may  compel  prize  agents  or  others,  having  prize 
proceeds  in  their  hands,  to  pay  interest  on  the  proceeds,  where 
a  proper  case  is  laid  before  it ;  for  such  proceeding  is  a  mere  in* 

■ 

cident  to  the  prize  jurisdiction..  (The  LfOut«,  5  Rob.  46.  Willis 
V.  Commissioners,  \e,j  5  East,  32.  The  Pomona,  L  Dodson^ 
26.)  And  it  is  no  objection  that  there  has  been  a  previous  de« 
cree  for  interest  against  the  captors  personally.  (The  Polly,  5 
Rob.  147.  note.  Willis  v.  Commissioners,  ^x.,  5  £a</,  22.)  In- 
terest is  not  usually  allowed  againsft  a  prize  agent,  unless  it  has 
been  actually  made  by  him,  or  there  has  been  an  unjustifiable 
delay  in  piymcnt.  But  it' seems  that  a  prize  agent  has  no  ri^^ht 
to  detain  property  condemned,  and  in  his  hands  for  distnbution, 
to  anstver  demands  arising,  or  which  may  arise,  against  the  ship 
for  other  uAju<rtfiabIe  captures.  (The  Printz  Henrick  Voa 
Preu4sen«  6  Rob,  95.)  And  interest  is  not  usually  allowed 
against  a  commissioner  for  appraisement  and  sale,  or  a  marshal 
after  sale,  unless  in  cases  of  a  fraudulent  detainer  or  gross  delaj. 
(The  Exeter,  1  Rob.  173.  The  PrincesN,  i  Rob.  31.  Willie 
▼•  Commissioners,  &c.,  5  £asr,  22.) 


This  note  must  now  be  brought  to  a  conclusion,  although  some 
of  the  topics  discussed  are  far  from  being  exhausted.  To  some, 
perhaps,  an  apology  may  be  necessary  for  the  length  to  which 
It  haa  already  extended.    When,  however,  it  is  comidered  that. 
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3,  Towards  enemy  vessels  and  their  crews,  70U  are  to  pro- 
ceed in  exercising  the  rights  of  war,  witii^  all  the  justice  and. 
bumanit/  which  characterize  the  nation  of  which  you  an 
tnembers. 

4.  The  master  and  one  or  more  of  the  principal  persons  be- 
longing to  the  captured  vessels,  are  to  be  sent,  as  soon  aftet 
the  capture  as  may  be,  to  the  judge  or  judges  of  the  proper 
court  in  the'  United  States,  to  be  examined  upon  oatb^  touching 
the  interest  or  property  of  the  captured  vessel  and  her  lading ; 
and  at  the  same  time,  are  to  be  delivered  to  the  judge  or'  judges 
all  passes,  charter-parties,  bills  of  lading,  invoices,  letters  and 
other  documents,  and  writings  found  on  board  ;  the  said  papers 
to  be  proved  by  the  affidavit  of  the  commander  of  the  ca  tur- 
ing  vessel,  or  some  other  person  present  at  the  capture,  to  be 
produced  as  they  were  received,  without  fraud,  addition,  sub- 
duction  or  embezzJement. 

By  the  command  of  the  President  of  the  United  Slates. 

JAMES  MONROE,  Secretary  0/  State. 


NOTE  III. 

THE  STANDING  INTERROGATORIES. 

Ut  ItaerrogaU,  What  is  your  name,  where  were  you  bom,  and 
where  have  you  lived  for  the  last  seven  years  ?  ffhere  do  you  now 
live,  and  bow  long  have  you  lived  iu  that  place  ?  To  what  Prince  or 
State  or  to  whom  are  you;  or  have  yon  ever  been  a  sobject  ?  Are  you 
a  married  man,  and  if  married  where  do  your  wife  and  family  re- 
side? 

2d  Interrogaie.  Were  you  present  at  the  time  of  taking:  and  seiz- 
ing the  ship,  or  her  lading,  or  any  of  the  goods  or  mercbaodizes  con- 
cerning which  yon  are  now  examined  ?  Had  the  ship  concerning 
which  you  are  now  examined  any  Commission,  what  and  from  whom  f 

3d  interrogate*  In  wh|t  place,  latitude  or  port,' and  when  was  t|it 
Vol,  II.  11   . 
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9ih  itUerrogoU,  What  iadiDg  did  the  taid  ressel  oarty  aMha  time 
of  her  first  lettiog  sail  on  her  last  Toyage,  and  what  sort  of  lading 
and  goodi  had  8h.e  on  board  at  the  time  when  she  was  taken  ?  Wlien 
was  the  same  put  en  board  ?  Set  forth  the  different  species  of  lading 
and  the  qoantitj  of  each  sort.  Has  any  part  of  the  cargo  of  said  res- 
lal  been  unladen  since  the  commencement  of  her  original  roj^age  f  If 
io^  at  what  ports  or  places  was  it  unladen  ^  State  the  articles  which 
were  unladen. 

9ih  Inierrogaie^  Who  were  the  owners  ef  the  vessel  at  the  time 
when  she  was  seized  ?  How  do  you  knc^w  that  they  were  owners  at 
that  time  ^  Of  what  nation  or  country  are  such  owners  by  birth  ^ 
Where  do  they  reside,  and  where  do  their  wires  and  families  reside  ? 
How  long  hare  they  resided  there  ?  Where  did  they  reside  before*  to 
the  best  of  your  knowledge  f  To  whom  are  they  subject?  How  long 
hare  the  fnesent  owners  been  in  possession  ?  and  of  whom  did  they 
purchase? 

lOih  Inierrogaie,  Was  any  bill  of  sale  made,  and  by  whom,  to 
the  afotsesaid  owners  of  said  ressel ;  and  if  any  such  were  made,  in 
what  month  and  year,  and  where,  and  in  the  presence  of  what  wit* 
nesses  ^  Was  any  and  what  engagement  entered  into  concerning  jhe 
purchase  further  than  appears  on  the  bill  of  sale  ?  If  yea,  was  it  rer^ 
bal  or  in  writing  ?  Where  did  yon  last  see  it,  and  what  has  become 
of  it? 

m 

11</i  Interrogate.  Was  the  said  lading  put  on  board  in  one  port 
and  at  one  time,  or  at  sereral  ports  and  at  sereral  times,  and  at  what 
ports  by  name  f  Set  forth  what  quantities  of  each  sort  of  goods  were 
shipped  at  each  port. 

lith  Inierrogaie,  What  are  the  names  of  the  respective  laden, 
or  owners,  or  consignees  of  said  goods  f  What  countrymen  are  they  ? 
Where  do  they  now  live  and  carry  on  their  business  ?  How  long 
hare  they  resided  there  ?  Where  did  they  reside  before  to  the  best 
of  your  knowledge?  And  where  weae  the. said  goods  to  be  deli* 
vered,  and  lor  whose  real  account;  risk,  or  benefit  ?  Have  any  of  the 
said  consignees  or  shippers,  any  and  wliat  interest  in  the  said  goods  ? 
If  yea,  whereon  do  yon  found  your  belief  that  they  hare  such  inte- 
rest ?  Do  you  verily  believe  that  at  the  time  of  the  lading  the  cai^go^ 
and  at  the  present  time,  and  also  if  said  goods  shall  be  restored  and 
unladen  at  the  destined  port;'the  foods  did,  do,  and  iriU  belong  to  the 
same  persons,  and  to  none  others  ?  • 

13ih  Interrogate,  How  many  bills  of  lading  were  signed  ior  the 
goods  seized  on  board  the  said  ship?  Were  any  of  those  bills  of  lading 
false  or  coloarablei  or  were  any  bills  of  lading  signed  which  we^ 


> 


a  liferent  to  IBj  rmpect  from  llioBe  wtiicli  were  on  baan)  tb^ihipal  lie 
Uinc  the  ttas  laki  ii  ?  Wlmi  were  tlic  coiitenU  of  such  olher  fiilb  of 
lading,  and  Vihu  become  o(  tlicm  ^ 

1-KA  InlerrugaU.  Are  Ihcre  in  the  Vniiei  Slates  of  America  any 
bills  of  laJinp,  inmiocs,  letlen,  or  iaslrumcnli  relaliva  lo  Um  iliip 
and  goods  concerning  which  jou  are  oow  examined  ?  If  yea,  set  forth 
where  ilicj'  arc.  and  in  n-hoie  iiosaek<iiaQ.  and  wlmt  n  the  purport 
Uicreof,  and  wlien  Ihej  were  brought  or  apnl  to  the  Unitod  States. 

lalA  Interrogate.  Was  there  anj  charler-partj  Bigoed  for  the  rvj- 
agt  in  -which  the  ship,  cooceniDc  which  yoirare  now  csanuoMl,  <*u 
Bcisfd  and  taken  ?  What  became  thereof?  When,  where,  and  bc- 
ItrecD  whom  was  such  charter-partj  made?  What  were  the  conleoa 
ofil? 

lOfA  Interrogate.  What  papers,  blfl^  ol  lading,  letlcn,  or  oiler 
writingi  were  on  board  the  ship  at  the  lime  she  took  her  departure 
from  tUelail  clearing  potl,  before  her  being  taken  as  prize?  Wen 
any  of  them  burst,  torn,  thrown  orerbasrd.  destroyed,  or  caDcrlled. 
or  altemptcd  to  be  cooccalcd,  and  when,  and  by  whom,  ontl  who  wi* 
then  present  ? 

17/4  Iiiterrosafe.  Hni  the  eliip  conccrnjog  which  yon  a»  now  »j- 
amihcd,  been  at  anytime,  an9  wllea,  Mised  &i  priiee,  aDrfcondenlD- 
ed  as  such  ?  If  yea.  Ret  forth  into  wlial  port  iJic  was  (Carried,  aDd  hj 
whom,  and  by  iiliat  aulUurity,  or  ou  wliat  occount  sho  nas  con- 
demned ? 

1DIh  IntCT'Togattt.  Hare  yoii  Rostained  any  loss  by  the  sei/.iug  jnd 
taking  the  bhip,  cuaccraing  uliioh  yoa  are  nan  examined ?  If  yea,  in 
what  manner' du  you  compule  !<uu)^  ruur  loss  f  Have  yon  already  re- 
ceived any  indeiimlilv,  Eatisfactian,  or  proinii,e  of  satisfaclion,  foi 
any  part  of  the  damage  which  you  hate  sustained,  or  may  sustain,  by 
tii'a  capture  Bud  dctcoliuii,  and  when,  anJ  from  wliom? 

\9lk  Inlcrro^nte.  Is  the  i>aid  -ship,  or  goods,  or  any  and  uhal  part 
Insured  ?  If  yea,  fur  what  voyage  is  such  insurance  made,  and  at 
what  premium,  and  wheo  and  by_  nUat  persoosi  ucd  in  what  couuuy 

1  2Qlk  InUrrogate.  In  case  you  bad  arnTfid  at  your  destined  port, 
would  jour  cargo,  or  any  part  thcr(;of,  on  being  unladen,  hare  iiD' 
mediately  become  Itie  property  of  the  conaigiiees,  or  any  other  person. 
and  whom  ?  Or  wai  the  lader  to  taiie  the  chance  of  the  market  for 
the  sale  of  lift  goods  ? 

S\tt  Interrogale.  Let  each  witneu  be  iateiragated  of  the  growth, 
produce,  and  niaoiifactutc  of  what  country  and  place  wai  the  lading 
of  ihe  ship  or  reuel,  coocemii^r  which  yo«  are  DC 
any  j^n  thereof  i 
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22«i  Interrogate,  Whether  all  the  said  caiie;o,  or  any,  and  .what 
part  thereof  was  taken  from  the  shore  or  quay,  or  removed  or  tran- 
shipped from  one  boat,  barque,  ressel,  or  ship,  to  another  ?  From  what» 
and  to  vrhat  shore,  qnay,  boat,  barque,  vestel,  or  ship,  and  when  and 
where  was  the  same  so  done. 

23d  Interrogate,  Are  there  in  any  other  country,  and  where,  or 
on  board  any  and  what  ship  or  ships,  vessel  or  vessels,  other  than  the 
ship  and  vessel  concerning  which  you  are  now  examined,  any  bills  of 
lading,  invoices,  letters,  instruments,  papers,  or  documents,  relative 
to  ihe  said  ship,  or  vessel  and  caigo,  and  of  what  nature  are  such 
bills  of  lading,  invoices,  letters,  instruments,  papers,  or  documents, 
and  what  are  the  coutents  Mn  whose  possession  are  they,  and  do  they 
differ  from  any  of  the  papers  on  board,  and  in  what  particular  to  they 
differ  > 

24ith  Interrogate,  Were  any  papers  delivered  out  of  the  said  ship 
or  vessel,  and  carried  away  in  any  manner  whatsoever  ?  And  when, 
and  by  whom,  and  to  whom,  and  in  whose  custody,  possession,  or 
power,  do  you  believe  the  same  now  are  ^ 

2bth  Interrogate,  Was  bulk  broken  during  the  voyage  in  which 
you  were  taken,  or  since  the  capture,  of  the  said  ship  ?  And  when, 
and  where,  by  whom,  and  by  whose  orders,  and  for  what  purpose, 
and  in  what  manner  ?  • 

26r/i  Jnten'vgate,  Were  any  passengers  on  board  the  aforesaid 
ship?  Were  any  of  them  secreted  at  the  time  of  the  capture?  Who 
were  the  passengers  by  name  ?  Of  what  nation,  rank,  profession,  or 
occupation  ?  Had  they  any  commission  ?  for  what  purpose,  and  from 
whom  ?  From  what  place  were  they  taken  on  board  and  when  ?  To 
what  place  were  they  finally  destined,  and  upon  what  business  ?  Had 
any,  and  which  of  the  passengers  any,  and  what  property  or  concern, 
or  authority  directly  or  indirectly  regarding  the  ship  and  caigo? 
Were  there  any  officers,  soldiers,  or  manners  secreted  on  board,  and 
for  what  reason  were  they  secreted  ?  Were  any  of  the  citizens  of  the 
United  States  on  board,  or  secreted,  or  confined  at  the  time  of  the 
capture  ?  How  long,  and  why  ? 

21th  Interrogate,  Were,  and  are,  all  the  passports,  sea  briefs, 
charter-parties,  bills  of  sale,  invoices  and  papers,  which  were  found 
*  on  board,  entirely  true  and  fair  ?  Or  are  any  of  them  false  or  colour* 
able  }  Do  you  know  of  any  matter  or  circumstances  to  affect  their 
credit  ?  By  whom  were  the  passports  or  sea  briefs  obtained,  and  from 
whom  ?  Were  they  obtained  for  this  ship  only  f  And  upon  the  oath, 
or  afflrmatiou  of  the  persons  therein  described,  or  were  tliey  deliver- 
ed to.  or  on  behalf  of  the  person  or  persons  who  appear  to  have  been 
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wlMiDy  or  bj  wUkt  miithorit]r>  or  finr  what  pmrpoie  or  detdnaUaa,  «aA 
on  wliote  aoooimt  wiere  they  ^t  on  board? 

S2d  InUrrog&U.  What  it  the  whole  which  yoak&owv  or  beUere^ 
aocordioi^  to  the  best  of  jour  knowlodtge  and  belief,  regardinip  the  real 
and  true  praperty  and  destination  of  the  ship  and  cargo,  concerning 
w|iiph  70a  are  now  eJcanined;^  at  the  time  of  the  cafrtnre  ? 


■s 

¥ 
•I 


F^rmrf  ihe  Oath  to  be  adrndnkiered  to  eock  9t^^ietf. 


Ton  shall  troe  answer  make  to  all  soch  questions  as  shall  be  adnd' 
of  yott  on  these  interrogatories;  aiid  therein  yon  shall  speak  the 
fratby  the  whqie  troth,  and  nothing  bat  tiie  troth.    So  ke^youOci. 
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THE  PRINCIPAL  MATTERS 


.  XS  THIS  VOLUME^ 


ADMIRALTV. 

1.  The  courts  of  the  United  States 
have  exclusive  jurisdiction  of  all 
seizures  for  a  breach  ot  the  laws 
of  the  United  States ;  and  if  the 
seizure  be  adjudged  wrongful,  and 
without  probable  cause,  the  paiiy 
may  proceed,  at  his  election,  by  a 
suit  at  common  law,  or  in  the  court 
of  admiralty*  for  damagt  s  for  the 
illegal  act.  Slocum  v.  Mayherry 
tt  ai.^  1. 10 

2.  Under  the  Judiciary  Act  of  the  20th 
September,  17r9,  ch.  20.,  and  the 
act  of  the  3d  March,  1803,  ch.  93., 
causes  of  admiralty  and  maritime 
juiisdictian  cannot  be  removed,  by 
torii  qf  error,  from  the  circuit  court 
for  re-examination  in  the  supreme 
court.  The  appropriate  mode  of 
i^moving  such  causes  is  dy  apfieal. 
The  San  Fedro,  132. 137 

See  Prizs. 
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BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  A  letter,  written  within  aitesonabif 

time  before  or  after  the  date  of  a 
bill'  of  exchan^,  desciibing  it  in 
terms  not  to  be  mistaken,  and  pro- 
mising  to  -  accept  it,  is,  if  shown  to 
the  person  who  afterwards  takes 
the  bill  on  the  credit  of  the  letter^ 
a  virtual  acceptance,,  binding  the 
person  who  iflakes  the  prumiae. 
Cootidge  el  ai.  v.  Payatm  et  a/.,  66 

2.  Review  of  the  English  cases  on  tlUs 
subject.  lb,  66 

3.  Law  of  France  as  to  previous  ao- 
Qeptance.  lb,  note  a.  7S 

4.  American  decisions  on  the  same 
subject.  lb.  note  a,  7^ 

5.  A  demand  of  payment  of  a  pronus- 
sory  note  must  be  made  of  the  ma* 
ker  on  the  last  day  of  grace ;  and 
where  the  endorser  resides  in  a  dif- 
ferent place,  notice  of  the  defsnlt 
of  the  maker  should  be  pot  intothe 
pobt  office  early  enoofffa  to  be  sent 
DV  the  mail  of  the  succeeding  oaf. 
Lenox  ePiU^v.  JRokerts,         9TT 


Vur" 
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cific  pcrfonnance  of  agreement. 
lb.  note  a,  30i 

A  Does  not,  in  general,  extend  to  tbe 
enforcins;  of  agreements  respecting 
personal  property.  lb.  note  (/,  303 

r.  Vendee  not  obliged  to  take  a  de- 
fective title ;  but  may  elect  to  have 
eompenaaiion,  by  deduction  from 
the  purchase  money,  m  case  of  a 
ihist^ike  or  misrepresentation  as  to 

auaTitity  or  quality,  or  the  estate  of 
le  vendor  m  the  property  sold, 
and  a  specific  performance  as  to 
the  residue.     Ib.noitd^  303 

t.   Moral  certainty  sufiBcient  as  to  ti- 
tle,   lb,  note  d,  304 
9.  How  far  time  is  material  in  the  en- 
forcing of  specific  performance.  lb. 
note  d,                                       304 

10.  In  what  cases  the  court  will  direct 
an  issue  of  quantum  damnificatU9t 
or  a  reference  to  the  master  to  as- 
certain the  damages,  where  a  spe- 
cific performance  is  i-efused,  but  the 
party  is  entitled  to  dam«iges.  lb, 
note  (/,  305 

11.  In  order  to  obtiiin  a  specific  per- 
foimiince  of  a  contract,  its  terms 
should  be  so  precise  as  that  neither 
party  can  reasonably  misunder- 
stand them.  If  the  contract  be 
vague  and  uncertain,  or  the  evi- 
dence to  establish  it  be  insufficient, 
a  court  of  equity  will  not  enforce 
it,  but  will  leave  the  party  to  his  le- 
gal remedy.     Colaon  v.  Thorn finon^ 

336.  341 

12.  The  plaintiff,  who  seeks  for  a  spe- 
cific performance  of  an  agreement, 
must  show  that  he  has  performed, 
or  offered  to  peiform,  on  his  part, 
the  acts  which  formed  the  conside- 
ration of  the  alleged  undertaking, 
00  the  part  of  the  defendant,    lb. 

342 

13.  Cases  where  a  court  of  equity  v/ill 
not  decree  the  specific  perform- 
ance of  agreements  for  want  of  cer^ 
tainty.    lb,  note  a,  34t 

XA,  The  court  will,  if  practicable,  exe- 
cute an  unceitain  agreement  by 
rendering  it  certiun.    lb,  note  a, 

341 

See  PRACTICE. 

l^.  Where  alHhe  property  of  the  late 
bank  of  the  United  States  had  been 
assign^,  by  a  general  assignment 


in  trust  to  asmgnees,  for  the  par- 
pose  of  liquidating  its  affairs,  Qfurr?, 
Whether  any  action  at  law  cc.uld 
be  maintauied  by  the  assignees,  on 
certain  promissory  notes,  endorsed 
to,  and  the  proi>erty  of  the  bankf 
which  bad  not  been  specially  as- 
signed nor  endorsed  to  the  as- 
signees^   Lenox  et  aL  v.  Robert9t 

37S 
16.   However  this  may  be,  it  is  clear 
that  a  suit  in  equity  might  be  main- 
tained by  the  assitf^nees  against  the 
parties  to  the  notes.    lb.         1376 

COLLUSIVE  CAPTURE. 

See  EMBARGO,  8, 
PRIZE,  9.  14. 

COVENANT. 

1.  A  trustee  is,  in  general,  only  suable 
in  equity ;  but  if  he  chooses  to  bind 
himself  by  a  personal  covenant,  he 
is  liable  at  law  for  a  breach  of  that 
covenant,  although  he  describe 
him<«lf  as  coN-enanUng  as  trustee* 
Dwi'all  V.  Craig  et  al.  45.  56 

2.  Where  the  parties  to  a  deed  cove- 
nanted severally  against  their  own 
acts  and  incumbrances,  and  also  to 
warrant  and  defend  gainst  their 
own  arts,  and  those  of  afi  other  per- 
sons, with  an  indemnity  in  lands  of 
an  equivalent  value  in  case  of  evic^ 
tion ;  it  was  held  that  these  cove* 
nants  were  independent,  and  that  it 
was  unnecessary  to  allege  in  the  de- 
claration any  eviction,  or  any  de* 
mand  or  refusal  to  indemnify  with 
other  lands,  but  that  it  was  suffi- 
cient to  allege  a  prior  incumbrance 
by  the  acts  of  the  grantors,  kc^  and 
that  the  action  might  be  maintained 
on  the  first  cn\  enant,  in  order  to  re- 
cover pecuniary  damages.   lb.    5B 

3#  Where  the  grantors  covenant  gene« 
rally  against  incumbrances  made 
by  them,  it  may  be  construed  as  ei- 
tendms;  to  severaln  as  well  bb  joint 
incumbrances.    lb.  59 

4.  An  averment  of  an  eviction  under 
an  elder  title  is  not  always  neces- 
sary to  sustain  an  action  on  a  cove- 
nant against  incumbrances ;  if  the 
grantee  be  unable  to  obtain  possc*- 
aion  in  consequence  of  an  existiqg 


I  or  scinti  b^  a  persoa 

^pbuinini  and  holdbtE  under  nn  elder 

title,  it  M  equivalent  to  an  eviction. 

and  a  breach  of  the  coveiiiuit.    /*. 

61 

J.  Manner  in  which  a.  person  who  acts 
u  aj^t  for  aanihcr  must  execute 
a  deed  in  order  to  avoid  a  pci'&Diiiil 
reiponaibiLty.     lb-  note  a.         5S 

t.  Cases  itiustl-dtire  of  tlie  doctrine 
that  a  trustee,  ugcnt,  &c.,  who  ftindi 


tu  n<Li;uilicatri)a,  op  to  abandcn  die 


Ik. 


to 


'  covenant,  althouj^  he  descrilic  hira- 
Belf  a.i  covenanting  as  tru&lec.     Id. 

7.  Distinction  as  to  public  agents.    lb. 

note  a,  i7 

8.  DamagcsrecoTerableuponahreacli 
of  covenant  of  good  right  and  title 
to  convey  against  iiicunihrances 
and  for  quiet  eiijo]  ment,  and  of  ge- 
neril  wiiiranty.    /A.  now;  t,       sa 

9.  Rulesof thecivillawastoriamages 
in  case  ol  etictiun.    lb.  note  c,    Gj 

9u  rLKADINJ,  1,  9,3. 

CONSTITUTIONAL  L.MV. 

I.  The  courts  of  the  U.  S.  have  eichi- 
avejumdictinnofallseizurcsinade 
on  hind  or  water,  for  a  breacJi  «f 
the  laws  of  tlje  CJ.  9. ;  and  any  in- 
terveation  of  a  st^te  authority, 
whidt,  by  talcing  the  thinf;  seized 
oat  of  the  hands  of  the  U.  S.  offi- 
cer, mijEhi  ohstnict  the  exercise  of 
this  jurisilir.tioD,  is  illegal.  Siocum 
■9.  Mayberrif  et  al.  1.9 

1.  la  auch  a  case  Che  court  of  the  U. 
S.,  havinf;  cognizance  of  tJie  seizure, 
nay  enforce  a  re-<lelivery  of  the 
thing,  by  attachment  or  other  sum- 
maty  process.    Ih.  8 

3.  The  question  under  such  a  seiiure, 
wliether  a  forfeiture  has  been  actu< 
ally  incurred,  belong  exclusii-ely 
to  the  courts  of  the  U.  S.,  and  it  de- 
pends upon  the  final  decree  of  such 
courts,  whether  the  seizure  is  to  be 

-  deenied  rightful  or  tortious.  lb. 
9. 10 

4>  If  the  iciting  <  fEcer  refuse  to  insti- 
tute proceedings  to  ascertain  the 
6>rfeiture.  the  district  court  may. 
Upon  application  of  the  afcgrieved 
fjuVi  com^  \^  officer  to  proceed 


i.  Uiidci'  the  constitution  of  (he  U.  Sl, 
the  power  of  iiaiuralitattoD  is  tt- 
cluMvcly  in  Congress.  CAimc  v.  ' 
CAirvc,  i«3.  i6» 

6.  The  jurisdiction  of  the  ciKuit  court  of 
the  U .  S.  extends  to  a  uue  l«tween 
cilizenscifKentacLy.c  laimUig  tan  dl 
cxceedinRlhe  value  of  file  hundred 
dulLirs,  under  dtBercjit  eruits,  the 
one  iwued  by  the  state  oTKentucky, 
and  tlie  other  by  tlie  nute  of  Vir. 
pnia,  upon  waiTantu  issued  by  Vir- 
ginia, and  locutions  touuded  there- 
on prior  to  the  SL-para(iun.of  Ken- 
tuck/ from  Virginia.  Iti&tliegr^nt 
which  passes  tlic  li^al  title  lo  the 
):iiid  ;  and  if  the  contrDvcrsy  b 
founded  upon  the  conflicting  pants 
of  different  states,  the  judicial  (hi^- 
er  of  tlip  Ciiurw  of  the  U.  S.  ex- 
tends to  the  case,  whattver  may 
have  been  tlie  equitable  title  of  the 
parties  prinr  to  the  giant.  CaSton 
etiU.v.l.cwia,  3TT 

D 

DOmClL. 

1.  /j<ef»u  that  where  a  native  citizoD 
of  the  United  States  emigr.! ted  be- 
fore a.  declaration  of  war  to  a  neu- 
tral country,  there  act^uired  a  do- 
niicil,  and  afterwards  relumed  to 
the  U,  S.  during  the  war,  and  re- 
acquired hia  native  domicil,  be  be- 
came a  redi  I  itc-grated  American  ci- 
tiieii  ;   and  c>  uld  not  afterwards, 

Jlagrante  bello,  acquire  a  neutral 
diimicil  by  again  emicratin;  to  hii 
adopted  country.  T/ie  Do»  Hcr- 
maitat,  n.  SB 

2.  Elfect  of  domicil  on  national  cha- 
ract«r.  Jififiendix,  note  1.  27,  i&,  -JS 

Ste  PRACTICE,  10. 
TREATI,  S, 

DUTIES. 

1.  The  act  (rf  the  93d  Jiily.  IBI3,  im- 
posing a  duty  according  to  the  ca- 
paqity  of  th«  still,  on  all  stilb  em- 
ploy^ u  diKUliiig  apirits  Iran  do- 


INDEX. 
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mestic  or  forei^  materiab,  and  in- 
flicting a  penalty  of  100  dollars  and 
double  duties,  for  using  any  still  or 
stills,  or  other  implements,  in  dis- 
-  tilling  spirituous  liquors,  without 
first  obtaining  a  license  as  required 
by  the  act,  does  not  extend  to  the 
rectification,  or  purification,  of  spi- 
rits already  distUled.  The  United 
States  V.  Tenbroek,  243 

?•  The  woixl  ifisolvcncijy  mentioned  in 
.tlie  duty  act  of  n90,  oli.  35.  sec 
45.;  anoi  repeated  in  the  -xt  of  1797, 
ch.  75.  sec.  5.  and  of  1799,  ch.  i28. 
sec.  66.  means  a  legal  insolvency, 
vhtcn,  whenever  it  occurs,  tlie  light 
of  preference  arises  to  the  United 
States  as  Weil  as  in  the  other  spe- 
Cihed  cases  to  which  the  acts  of 
1797  and  1799  have  extended  the 
cases  of  insiilvency.  ThcluHaon  et 
al   V.  Smithy  S9t;.  4 '4 

3.  But  if  before  the  right  r.f  preference 
has  accrued  to  the  United  Stittcs, 
the  debtor  has  made  a  Jxtmi  Jide 
conveyance  of  his  estate  to  a  third 
person,  or  has  mortgaged  it  to  se* 
cure  a  debt,  or  if  his  property  has 
been  seized  under  an  execution,  the 
propel  ty  is  devested  out  of  the 
debtor,  and  cannot  be  m.ide  liable 
to  the  United  States.    lb.        42a 

4.  A  judgment  gives  to  the  judgment 
ct  editor  a  lien  on  tlie  del)tor's  lands, 
and  a  preference  over  all  subse- 
quent judg:ment  creditors.  But  the 
law  defeats  the  preference  in  fa- 
vour of  tlie  United  States,  in  tlie 
cases  specified  in  the  act  cf  1799, 
ch.  128.  sec.  65.    lb.  4^0 


E 


ELECTION  AND  SATISFAC- 
TION. 

Bee    CHANCERY,   1,2,3. 

EMBARGO. 

1.  Where  a  seizure  was  made  under 
the  nth  section  of  the  Embargo 
act  of  April,  l<  :08,  it  was  determin- 
ed, that  no  power  is  gjven  by  law  to 
detain  the  cargo  if  separated  from 
the  vessel,  and  that  the  olrner  had 
alight  to  take  the  targo  oat  of  the 


vessel,  and  to  di.spose  of  tt  in  any 
way  not  prohibited  by  law  ;  and  in 
case  of  its  detl'nticn,  to  hnng  an  ac- 
tion of  rej)levin  therefor  in  the  state 
court,     iilocum  v.  May  berry  ^  1.  10 

2.  In  sei2\irt:s  under  the  embarp;o  laws, 
the  law  itself  is  a  sufAcienf  justi^- 
cation  to  the  officer  where  the  dis- 
charg''  of  duty  is  the  reed  motive^ 
and  nv;t  the  pretext  for  detention  ; 
and  it  is  not  necessaiy  to  show  pro- 
bable cause.  Otis  v.  Walter^  18.  21 

3*  But  the  embargo  act  of  the  25th  of 
April,  180}^  related  only  to  vessels 
ostensibly  bound  to  some  poit  in 
the  United  Suites,  and  a  seizure 
after  the  termination  of  the  vtyagc 
is  unjustifiable ;  and  no  farther  de- 
tention of  the  cargo  is  lawful,  than 
what  is  necessarily  dependent  on 
the  detention  of  the  vessel.  Jb.   21 

4.  It  is  nut  indis|)ensable  to  the  termi- 
nation of  a  voyage,  that  a  vessel 
should  arrive  at  the  terminus  of  her 
original  defstination  ;  but  it  may  be 
produced  by  stranding,  stress  o£ 
weather,  or  any  other  tause  indu- 
cing her  to  enter  another  port  with 
a  view  to  terminate  her  vayt^ 
bonjyide.    lb.  23 

5.  But  it  a  vessel,  not  actually  arriving 
at  her  port  of  original  destination^ 
excites  an  honest  suspicion  in  tho 
mind  cf  the  collector  tliat  her  de- 
mand of  a  permit  to  land  tlie  cargo 
was  merely  colourable,  this  is  not  a 
termination  of  the  voyage  so  as  to 
preclude  the  right  of  detention.  lb. 


6.  Under  the  embargo  act  of  the  22d 
December,  1807,  the  woi-ds  "an 
embargo  shall  be  laid,"  not  only  im* 
posed  upon  the  pu!)lic  officers  tlie 
duty  of  preventinj[  the  depaiture  of 
registered  or  sea-letter  vessels  on  a 
foreign  voyage,  hut,  consequently* 
rendered  them  liable  to  foi-feitu*e 
under  i he  supplementary  act  of  the 
9th  January,  1808.  7'he  IVilHam 
King,  148.  153 

7.  In  such  case,  if  the  vessel  be  acta* 
ally  and  bond  Jide  carried  by  force 
to  a  foreign  port,  she  is  not  liable  to 
forfeiture.    lb.  153 

8.  But  if  the  capture,  under  which  it 
is  alleged  the  vessel  is  compell^ 
to  go  to  a  foreign  port,  be  fictitious 


snd  colIii<iive,  comdeniDatioa   ' 


EVIDENCE- 

1.  Where  m  witness,  a  ciprk  tn  tho 
IjlaJntiflr,  swure  th^t  tlie  several  ar- 
ticles of  merctiandiie  contained  in 
the  account  anricKed  to  his  ilcpo- 
•ition,  were  sold  to  the  defendant 
by  the  plaintiff,  and  were  chareed 
in  the  plaintiff's  day-boolt  by  tlie 
depnoent  wnd  itnolhcr  person,  (since 
dc»d,)  and  thHt  the  deponent  dcti- 
•eredthe  g'lods.aivdfiinlierswore, 
that  he  had  referred  to  the  original 
entries  in  ibe  day-bnok ;  held,  that 
this  wns  Budicient  evidence  to  prove 
the  sale  and  deliicry  of  the  guod». 
M-Co«ly.  Lekamp't^dm. 


The  UrdledSlalu  v.  Sheldon,   119 
2,  Zirh'tng  liung  Ut  oxen,  &c.  on/oo( 
b  nut  icwiii^orwjion  thereof  with- 
in the  true  intent  and  meaning  of 


111. 


US 


3.  Law  of  France  as  to  evidenc 
tradesmen's  boolca.  lb.  nnce  a.  1 17 

3.  EngU^  cases  on  the  same  subject. 
Ib.naKa.  IIS 

4.  Rules  of  practice  in  the  United 
States.     lo-  note  a,  US 

6.  Interest  in  the  snbject  matter  of 
the  sitit,a  fatal  objection  to  a  witness 
by  the  civil  law.  Laiillaw  el  ut  v. 
Orgifn,note  e,  192 

fi.  The  answer  of  one  defendant  to  a 
bill  in  chancery  cannot  be  used  as 
evidence  against  his  co-defehd ant ; 
and  the  answer  of  an  agent  is  not 
evidence  against  his  principut,  nor 
are  hit  admissions  in  /laii,  unless 
they  are  a  part  of  the  res  gfstx. 
Leedt  v.  The  Marine  Int.  Comfi. 


INDICTMENT. 

1.  Uttderthe  act  of  the  6th  July,  inu, 
"to  proliilrit  American  vessels  from 
proceei^E  to  or  trading  with  the 
enemies  of  the  United  Sutes,  and 
for  other  purposes,"  Hvingfat  ox- 
tit,  &c-  ore  articiea  of  provision 
wtd  nlunitions  of  war,  within  the 
tne  intent  ud  mewiiag  of  the  act. 


JURISDICTION. 

1.  Where  a  seiinire  ftir  a  breach  of  the 

Ikwb  of  tite  United  States  is  finally 
adjudged  wrongful,  and  wilhnut 
probable  cause,  bj  their  courts,  the 

Earty  may  prticeed,  at  his  election, 
y  a  suit  at  common  law.  or  in  the 
instance  court  of  admiralty,  for  da- 
mages for  the  illegal  act.  But  the 
common  Uw  remedy  in  such  c-i»c 
must  be  sought  for  m  the  state 
courts ;  the  courts  of  the  United 
States  having  nu  jurisdiction  to  de- 
cide on  ihc  conduct  of  theiv  nfliccn. 
in  the  eTeciition  of  their  laws,  in 
stilts  at  common  law,  until  thr  caw 
shall  bars  jiaased  through  thestite 
courts.  Slatum  v.  Mauberry  ei  at, 
10 

2.  The  jurisdiction  of  the  circuit  court 
having  once  vested  between  citi- 
sens  of  differtint  states,  cannot  be 
devested  by  a  change  of  doniicil  of 
one  of  the  parties,  and  his  remoral  - 
into  the  same  state  with  the  ad- 
verse party,  pmdcnlc  Hie.  Mor- 
gan's heirs  v.  Morgan  cC  al. 

290.  297 

3.  This  court  has  not  jnrist'iction  to 
isiue  a  writ  of  mandamus  to  the  re- 
gister of  a  land-office  of  the  United 
States,  commanding  him  to  enter 
the  application  of  s  party  for  cer- 
tain tracts  of  land,  according  to  the 

'  7th  section  of  the  act  of  the  lOtfa  of 
May,  18110,  "  provirtins  for  the  sale 
of  the  lands  of  the  United  States 
northwest  of  the  Ohio,  and  above 
the  mouth  of  Kentucky  river," 
which  mandamus  had  been  refused 
by  the  supreme  cnnrt  of  the  slate  of 
Ohio,  upon  a  submission  by  the  re- 
gister to  the  jurisdiction  of  that 
court,  being  the  highest  court  of 
law  or  equity  jn  that  stMe.  M'Clw 
ny  T.  m<mm',  389 

4  CMdwhcRtlKCoamoftheUu- 
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ted  States  have,  or  have  not,  autho- 
rity to  isbue  writs  of  mandamus,  lb. 
note  0,  3rO 

See  CONSTiTUTIONAL  LAW. 


LICENSE. 

The  sailing^  under  tbe  enemy^s  license 
constitutes,  of  itself,  an  act  of  ille- 
gality, which  subjects  tbe  property 
to  confiscation,  witliout  regard  to 
tbe  object  of  the  voyage,  or  tbe  port 
of  destination.    The  Ariadne*     143 

LOCAL  LAW. 

1.  It  is  essential  to  the  validity  of  an 
entry,  that  the  land  intended  to  be 
appropriated  should  be  so  described 
as  to  give  notice  of  the  appropria- 
tion to  subsequent  locators.  John" 
ton  V.  PanneVi  heirs.  20G.  208 

It.  In  taking  tbe  distance  from  one  point 
to  another  on  a  large  river,  the  mea- 
surement is  to  be  with  its  meanders, 
and  not  in  a  direct  line.  lb.        211 

3.  In  ascertaining  a  place  to  be  found 
by  its  distance  from  another,  the 
vag^e  words  "  about*'  or  *'  nearly,'* 
and  the  like,  are  to  be  rejected,  if 
there  are  no  other  words  rendering 
it  necessary  to  retain  them ;  and  the 
distance  is  to  be  taken  positively. 
ib.  211 

4.  Reasonable  certainty  is  required, 
both  in  the  detcriptive  call  and  the 
lonalive  call  of  an  entry  :  if  the  de^ 
tcripHoe  call  will  not  inform  a  subse- 
quent locator  in  what  neighbour- 
hood he  is  to  search  for  the  land, 
the  entry  is  defective,  unless  the 
particular  object  is  one  of  sufficient 
notoriety.  If,  after  having  reached 
the  neighbourhood,  tbe  locative  ob- 
ject cannot  be  found  within  the  li- 
mits of  the  descriptive  calls^  the  en- 
try is  also  defective.  A  single  call 
may,  at  the  same  time,  be  of  siich  a 
nature,  (as,  for  example,  a  f/»rt«i^  of 
general  notoriety.)  as  to  constitute 
withm  itself  a  call  of  deecritftion  and 
^location;  but  if  this  com  be  ac- 
companied with  another,  such  as  a 
omtfiud  tru  tU  th€  eprmgt  it  smbs 


to  be  required  that  both  should  be 
satisfied.    Ib.  211 

6.  The  ccUl  for  an  unmarked  tree  of  m 
kind  which  is- common  in  the  oeigfa- 
bourbood  of  a  place  sufficiently  de- 
scribed by  the  other  partis  of  the  eo- 
try  to  be  fixed  with  certainty  may 
be  considered  as  an  immaUirkil  calL 
lb.  ftit 

6.  Therefore,  where  the  entiy  was  in 
ttie  following  words,  **  D.  P.  enters 
2,000  acres  on  a  tieasury  warrant oo 
the  Ohio,  about  twelre  miles  bekwr 
the  mouth  of  Licking,  beginning  at 
a  hiccory  and  sugar  tree  on  the  rirer 
bank,  running  up  the  river  from 
thence  1,060  poles,  thence  at  right 
angles  to  the  same,  and  back  for 
quantity,"  it  was  held  that  the  caU 
tor  a  sugar  tree  might  be  declared 
immaterial,  and  the  location  be  sus- 
tained on  the  other  calls.  Ib.     S19 

7.  Tbe  entry  in  this  case  was  decreed 
to  be  surveyed,  beginning  12  miles 
below  the  mouth  of  Licking  on  Hbm 
bank  of  the  Ohio,  and  mnoiag  op 
l!bat  riirer  1,060  poles ;  which  line 
was  to  toTn\  tbe  base  of  a  rectangu- 
lar parallelogram,  to  include  2,000 
acres  of  land.  Ib*  tfr. 

8.  An  error  in  description  is  soft  fatal 
in  an  entry  if  it  does  not  mislead  m 
subsequent  locator.  The  following 
entry,  *^  H.  M.  enters  1687  acres  of 
land  on  a  treasury  warrant.  No. 
6,168,  adjoining  Chapman  A^omm, 
the  w^st  side,  and  Israel  Christiati 
on  the  norti),  beginning  at  Chris- 
tianas north-west  corner,  ronaing 
thcDce  west  200  poles  ;  ihence  north 
parallel  with  Aston's  line  until  an 
east  course  to  Aston's  line  will  in- 
clude the  quantity,"  was  held  valid, 
although  no  such  entry  as  that  re- 
ferred to  could  be  found  in  the  name 
ofAtfon^  but  the  particular  descrip- 
tion clearly  pointed  out  an  entry  m 
the  name  of  Chapman  Auatkn^  at 
the  one  intended,  and  this,  together 
with  Christianas  entry,,  satisfied  tha 
callt  of  H.  M.'s  entry.  Shipp  e.  MH- 
ler*9  htire.  ;Sig 

9.  It  is  a  general  rule  that  when  all 
the  calU  of  an  entry  cannot  be  com- 
plied with,  because  some  ai«  vague 
or  repugnant,  tlie  latter  may  be  re- 
jected or  controlled  by  other  mate- 
rial  oMif  which  are  consistent  and 


oerlnin.  Cottrse  and  dialance  j'icid 
to  kiu>>*n,  visible,  kuJ  definile  ob- 
jects !■  but  III* J"  'lo  not  yield,  uiileaa 
to  calls  mure  material  aad  equ»lly 
ccriBJn.   Ih.  3J1 

.  It  it  a  stftllcJ  rale  Diat  trlisre  no  otiier 
fipqre  'a  called  for  iu  an  cQtr;,  il  U 
to  Ke  Mirreynt  in  a  aquaro,  cninci- 
denl-whh  the  cardinal  points,  and 
largd  enough  to  conlaiu  the  giTon 
^iinntlly,  and  lh.it  the   point  of  be- 


lliiilT  is  dcemeil  t( 
oftbe  base  line  of  sue 


a  square. 


1.  ThB  act  of  Kentucky  of  ir97,  taken 
in  conoeiioo  wiih  prpceiling'  acln, 
dtcUring-  that  entries  for  land  shall 
become  void,  if  not  tanejei  before 
tlisfintday  aTOctobcr,  179^  nitli 
a  proriio  oltoiving  to  infants  and 
fi-mea  cinert  three  years  after  thijr 
■cvunil  ditabililies  arc  removed  to 
coitipliite  surreys  an  their  entries; 
faplil,  tbit  if  any  one  or  more  of  the 
join*  owners  be  under  the  disability 
c(  infantry  or  coverture,  it  brings  the 
entry  within  Iho  saving  of  ibe  provi- 
■OM  to  all  Ibe  other  owners-     Dis- 

staiule  of  limilatious  of  personal  nc- 
tioos.    lb.  3^ 

I  A  call  for  m  ipn'n^  branch  generally, 
or  for  a  ipnng  branch  lo  include  a 
marked  trte  at  the  head  of  such 
•priag.  is  not  a  eufficieclty  specilic 
loetUiet  call  i  and  where  farther  cer- 
tainty is  atlempted  lo  be  given  by  a 
call  for  course  and  distance,  and  the 
cooneis  Dot  cxaci.  and  llie  distance 
called  for  ia  a  mile  and  a  half  from 
the  place  nhere  the  object  is  to  be 
fonnd',  tbeenlryisvoid  fom 


under  a  regular  (lantfer,  sccoriiD^ 
to. the  roles  of  the  bank;  and  if  anf 
perM)n  lakes  an  equilable  a^^ 
meat,  it  mu«t  be  subject  to  the  ritrtiU 
oftbe  bnnit,  nnder  Ihe  act  uf  incar- 
.  puralion  ofirtiich  lie  i<  bound  to  lake 
□ulice.  T/ie  Union  fiiirut  r.  laint, 
390 
14.  A  creditor  may  lawfuUr  take  and 
hold  several  securilics  for  the  sa^nu 
debt,  and  cannot  be  com jw lied 
to  yield  up  either  until  The  dtrbl 
is  paid :  therefore,  the  bank  hai 
a  right  to  take  secnritr  from  one  ' 
of  the  partias  lo  a  bill  or  note  dis, 
counted  by  il,  and  aba  to  bold  lbs 
shares  of  anoUier  part]'  aa  aecDrily 
for  tbe  same.    16.  3S* 


ty.  iS. 


3,;6 


e  act  of  incorporation  of  thi. 
Union  Bank  of  GeorQcloivn,  ch.  SG. 
•ec.'  II.  the  shares  of  any  individual 
■lockbolderaretransferrableonljon 
the  books  of  the  bank,  according  to 
the  rules  (conformably  to  law)  esta- 
blished by  the  president  and  direc- 
tors ;  and  all  debts  due  and  payable 
to  the  bank,  by  a  stockholder,  must 
be  aatisfied  befure  a  transfer  shall  bp 
made,  unless  ibe  preaideal  and  dirrc- 
ton  should  direct  to  the  contrary. 
Held,  that  no  person  could  acquire 
«  legal  title  to  any  sbarei,  except 


MASTER. 

1.  Where  the  owner  of  certain  slaves, 
and  also  part  owner  of  a  vessel,  hir- 
ed the  slaves  to  tlie  master  of  the 
vessel,  to  proceed  as  mariner*  on 
board,  on  a  voyage,  at  the  usual  wa- 
ges, and  withoul  any  special  contract 
of  hiring ;  bdd,  that  Ibe  master,  ha- 
ving acted  with  good  faith,  was  not 
responsible  for  the  escape  of  Ibe 
slaves  iu  a  foreign  port,  which  was 
one  of  the  conliogenl  tcnniui  of  tbe 
voyage;  and,  coniequcnik,  wiihio 
the  hiizardstowtiicli  tbcow'nerbnew 
his  projierty  might  be  eipustd ;  al- 
though it  was  doubtful  whether  the 
:tii  punucdhisorden 
cb  port.  .   Bncrly  r. 


iter  had  s 
in  going  to 

3.  Duties  of  the 


H« 


ister  lo  the  ship-own- 
cf  Ilia  respousibilily. 
Ih,  qote  b.  109 

3.  Elfect  of  the  ill^al  acts  oftbe  master 
upon  the  owner's  property,  end  ai 
the  agent  of  tbe  cargc^  Appandii. 
Hotel.  37 
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PLEADING. 

2.  Variances  between  the  writ  and  de- 
claration, are  maltera  pleadable  in 
mbatement  only,  and  cannot  be  taken 
advantage  of  upon  general  demurrer 
to  the  declaration.  Duvall  r.  Crnis^e. 

4j.'/i5 

2.  No  profort  of  a  deed  is  necessary, 
where  it  is  stated  only  as  induce- 
ment, and  where  the  plaintiff  is  nei- 
ther a  party  nor  privy  to  it.  16.    61 

3.  Manner  of  assig-niug  breaches  upon 
the  covenants  of  titlo,  iic.  Id.  note  c. 

6Z 

4.  In  a  writ  of  rig^ht.  broug^ht  under  the 
statute  of  Kentnckv,  where  the  do- 
mandant  described  his  land  by  metes 
and  bounds,  and  counted  agaiust  the 
tenants  jointly  ;  held,  tliat  this  was 
matter  pleadable  in  abatement  only, 
and  that  by  pleading^  in  bar,  the  te- 
nants admitted  their  joint  seiain,  and 
lost  the  opportunity  of  pleading  a  se« 
Yeral  tenancy.  Liter  elal,y.  Oreen. 

306,307 

5.  The  tenants  could  not,  in  this  case* 
severally  plead,  in  addition  to  the 
mise  or  general  issue,  that  neilher 
the  pluiiUiff^  nor  hit  ancestor^  nor 
any  other  under  or  from  w/iom  he  </«•* 
rired  his  title  to  Uie  demanded  pre^ 
miset^  were,  tver  wtnaliy  seised  or 
pitsaessedthereijf^  or  f^  any  part  Uiere- 
of;  because  it  amounted  to  the  ge- 
neral issue,  and  was  an  application 
to  the  mere  discretion  of  the  court, 
which  is  not  examinable  upon  a  writ 
of  error,     lb,  308 

6i»  Quaire,  Whether  the  tenants  could 
plead  the  mise  severally,  as  to  the 
several  tenements  held  by  tliem«  par- 
cel of  the  demandant*s  premises, 
without  answering  or  pleading  any 
thing  as  to  the  residue  ?    lb.       308 

7.  Under  snch  pleas,  and  the  replioatioQ 
proscribed  by  the  statute,  the  mise 
was  joined ;  the  parties  proceeded 
to  trial ;  and  the  following  general 
verdict  was  found,  viz.  ** 'Hie  jury 
find  that  the  demandant  bath  more 
mere  right  to  hold  the  tenement,  as 
be  hath  demanded,  than  the  tenants. 


or  either  of  them,  have  to  hotd  the 
respective  tenements  set  forth  ia 
their  respective  pleas,  tiiey  bein|^ 
parcels  of  the  tenement  in  the  count 
mentioned."  Ii  was  held,  that  this 
verdict,  being  certain  to  a  commoQ 
intent,  was  sufficient  to  sustain  a 
judgment.    lb.  309 

8»  Also  held,  that  a  joint  judgment 
against  the  tenants  for  coHm,  as  well 
as  the  land^  was  correct,    lb,    311 

PRACTICE. 

1.  A.  L.  brought  an  action  of  asmimp- 
sit  in  the  circuit  court,  and  aflcr  is- 
sue joined,  the  plaintiff  died,  and  the 
suit  was  revived  by  Mcire/acias  in  the 
name  of  his  administratrix.  While 
tho  suit  was  still  depending  the  ad- 
ministratrix intermarried  with  F.  A<, 
which  marriage  was  pleaded  puis 
da  rrein  crmtinaance.  Held,  that  the 
scire  facias  was  thereupon  abated, 
and  a  new  scire  facias  might  be  is- 
sued to  revive  the  original  suit  in 
the  name  of  F.  A.  and  wife,  as  the 
personal  representative  of  A.  L.,  in 
order  to  en^ible  her  to  prosecute  the 
suit  until  a  final  judgment,  under  the 
judiciary  act  of  17fi9,  ch  SO.  sco.  31. 
M^Caul  ▼.   Lekamp's  Advu     Ul. 

115 

2.  Under  the  judiciary  act  of  1^89.  ch. 
20.  and  the  act  of  the  3d  of  Maroh, 
1803,  ch.  93.  causes  of  adroiraltjr 
and  maritime  jurisdiction,  or  in  equi- 
ty, cannot  be  removed,  by  writ  of 
error^  from  the  circuit  court  for  re- 
examination in  the  supreme  court. 
The  San  Pedro,  138 

3.  Tne  appropriate  mode  of  removing 
■ucb  causes  is  by  appeal:  and  the 
regulations  contained  in -the  ?<d  and 
2^  sections  of  Uie  judiciary  act,  re- 
specting the  tifiie  within  which  » 
writ  of  error  sliall  be  brought,  when 
it  shall  operate  as  a  sttpertuteas  /  the 
citation  to  the  adverse  i>arty,  the  se- 
curity to  be  given  by  tlie  plaintiff  in 
error,  and  the  restrictions  upon  the 
appellate  court  as  to  reve rials,  te., 
are  applicable  to  appeals,  and  to  be 
substantially  observed ;  except  that 
where  the  appeal  is  prayed  at  the 
same  term  when  the  decree  k  pro* 

13' 


4.  Nalureof  the  pmceMof^ft/Birtruiion 
in  Ihc  praiMicp  of  Ihe  ci*il  law. 
Laidlnf  i.  Or^^'in,  oolc  o.  179 

f.  JiHrrt'enliatt.   in  tl'c  practice  of  the 

ciril  lii«r,   iiBtor«  of.      Jb.   uole  e. 

192 

f.  A  rerdict  b  had,  if  it  varies  from  iho 
H*ue  in  a  rabalantial  matlpr.  or  if  it 
find  only  a  part  of  that  ntiich  i>  ia 
iwue;  and.  though  the  courl  maj 
{ire  rorm  to  a  gpncm)  liading.  so  a* 
to  make  it  harmonize  with  the  itaae, 
jet,  if  it  a))pear«  (hat  the  flnding  ia 
dilTerenl  from  Ibe  inue.  or  is  confined 
lo  a  part  only  of  Ihe  matler  id  issue, 
DO  iud^menl  can  be  reodered  upon 
IJie  verdict.  Pati/rton  r.  The  Vni- 
Ud  Stain,  SiX 

7.  A  circnit  pntrtt  haa  no  aothorily  to 
uiuea  cerliorari,  or  oltier  compulsu- 
IT  ppoceis,  to  the  di'irict  court,  for 
the  removal  of  a  caute  from  thai  ja- 
litdiclion.  before  ■  final  indgtnenl  or 
decree  ii  pronnuDced.     li.  2:5 

.(.  la  «aeh  a  cow  ihe  diitricl  court  maj, 
•ad  ought,  lo  refiise  obedience  to  (ha 
process  of  the  circoil  court-,  and  ei- 
ther parljr  niaj  move  the  circuit 
court  for'  a  proadendo,  ader  the 
trantcript  of  (he  record  Is  removed 
JDto  that  court,  or  maj  punue  the 
cause  in  the  district  court,  as  if  it 
had  not  been  removed.     16.        326 

9,  Bui  if  the  party,  instead  of  pn>perlj 
Uting  advantage  of  the  irregularil; 
inttte  proceeding,  enters  his  appear- 
ance in  the  circuit  court,  takes  de- 
ftoce,  and  pleads  to  issue,  it  is  too 
late,  afier  verdict,  lo  object  to  the 
trresularity,  and  the  supreme  court 


prIU,  oi 

an  ori^oal  n 


.Tthe 


10.  The  jurisdiction  of  the  circnit  court, 
having  vetted  between  citizen*  of 
,  different  states,  canunt  be  devested 
by  a  change  of  domicil  of  one  of  the 
parties, and  his  removal  into  the  same 
atata  with  the  advene  party,  ftendenr- 
U  Mc  Morgan'f  Aetn  v.  Morgan 
•ta/.  290.297 

A\.  Role  requiring  all  penoDt  iuteresled 
to  be  pwtie*  to  a  biU  in  chancerr. 


Jb. 


3W 


13,  FormofproceedinfrinWritsofBiEhl. 
IJUrelal.-'.  Gr«7i,  3M 

14,  Disimciioa  between  a  writ  of  rifftil 
paUnt.  and  a  writ  of  riglit  clot,  tk 
notes,  311 

15.  No  writ  of  error  lies  to  tbe  higtnt 
courf  of  law  or  equit)'  of  a  state,  do 
der  the  35tb  section  of  the  jodiciari 
act  of  nR9,  unless  there  is  somj. 
thing  apparent  on  the  Ttcord  briojc- 
in;  the  case  within  the  appellate  ju- 
ri^iciion  of  this  court.  Ineia  r. 
Coolidg/r.  363   Sfig 

16.  The  report  of  the  judge  who  trie*  the 
cause  at  niii  priut  coolaJning  a 
stslenient  of  the  facts,  ia  ml  to  ha 
consnicred  as  a  part  of  tbe  rtarrdi 
tbe  judgment  being  rendered  upon 
a  general  verdict,  and  the  report  b^ 
inf  mere  matter  in  paii  to  re^lala 
tlie  discretion  of  tbe  court,  as  lo  iba 
propriety  of  graating-  a  new  IriaL  iha 
writ  of  error,  in  such  a  case,  wilJ  ha 
dismissed,     lb,  368 

IT.  Conseqaence  of  movinf  for  a  oew 
trial,  instead  of  tendering  a  bill  of 
exceptions,  or  having  a  special  ver- 
did  found.     Ih.  nale  e.  367 

IE.  No  costs  arefiven  where  the  writ  of 
erroris  dismissed  for  want  of  jarit- 
diction.     lb.  3M 

19.  But  costs  will  be  allowed,  if  Die  ori- 
ginal defendant  be  also  defendant  in 
erwr.    J*,  note/,  383 

20.  Where  a  obancerj  canae  ii  aet  down 
for  hearing  on  the  bill,  answer,  and 
eihibits,  without  other  pleadings,  Ibe 
whole  of  tbe  answer  must  be  consi- 
dered  as  (rue.  Leufi  v.  The  Abrma 
/ru   Co.  o/AUxandria,       380.  383 

3t.  A  writ  of  error  does  not  lie  to  carrj 
to  this  court  a  civil  cause  which  baa 
been  earned  from  the  district  to  tba 
circuit  court  by  writ  of  error-  Tit 
Vnittd  StaUt  v.  Banter,  305 

32.  The  United  State*  never  paj  CMta. 
lb.  3M 

33.  The  provision  in  the  judiciary  act  of 
1789,  ,oh.  30.  sec  30.  aa  to  taking 
depoaitions  de  btne  esse,  does  not  ap- 
ply to  case*  pending  in  (bis  eonrt, 
but  only  to  caws  in  the  district  and 
circuit  courts.  TettimoDy  bj  depoai- 
tJoDi  Ota  be  ngniarlj  tunfor  thii 
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court  only,  Qoder  a  commiuioa  issu- 
io^  accordiog  to  its  rules.  The  Ar^ 
go^  287 

94.  Farther  proof  in  rerenae  or  instance 
causes.    lb.  note  a^ .  :^9 

ADMIRALTY,  1. 


6. 


BILL  OF  EXCHANGE,  i. 
CHANCERY,  15,  16. 

CONSTITUTIONAL    LAW,   1,  t,  3,      7. 
4.  6. 

JURISDICTION,  1,  2,  3,  4. 

PRIZE. 

PRIORITY.    See  duties,  t,  3,  4. 

PRIZE.  8. 

1«  The  eridence  to  acquit  or  condemn, 
must  come,   in  the  first  instance, 
from  the  papers  and  crew  of  the  cap-     9, 
tared  Tessei     The  Doe  Hermanne^ 

76.79 

9.  It  is  (he  duty  of  the  captors  to  brings 
the  Bhip*s  papers  into  the  ref^istry  of 
the  district  court,  and  to  ha?e  the 
examinations  of  the  principal  officers  10. 
and  seamen  taken  on  the  standing 
interrogfatories.     lb,  79 

3.  It  is  exclusively  upon  these  papers  11. 
that  the  cause  is  to  be  heard  in  the 
first  instance :  If,  from  the  eridence, 
the  property  appears  clearly  to  be 
hostile  or  neutral,  condemnation  or 
restitution  immediately  follows:  If 
the  property  appears  to  be  doubtful, 

or  the  cmse  suspicious,  farther  proof 
•      may   be  gpranted  according  to  the  12. 
rules  which  govern  the  legal  discre- 
tion of  the  court.     lb.  80 

4.  If  the  parties  have  been  |;uilty  of  gross 
fraud,  or  misconduct,  or  illegality, 
farther  proof  is  not  allowed,  and  con- 
demnation follows.     lb.  80  13. 

i.  Although  some  apology  may  be  found 
in  the  state  of  peace,  which  bad  so 
long  existed  previous  to  the  late  war, 
for  the  irregularities  which  had  crept 
into  the  priaKe  practice,  that  apolugy 
HO  loQger  cxiiti ;  and  if  they  tboiUd 


hereafter  occur,  it  may  be  proper 
to  withhold  condemnation,  even  in 
the  clearest  cases,  unless  the  irre- 
gularities are  avoided  or  explained. 
Jb.  81 

If  a  party  attempts  to  impoie  vpoa 
the  court,  by  kut^wingly  or  fraudu- 
lently claiming  as  his  own,  property 
belonging  in  part  to  others,  Im  will 
not  be  entitled  to  restitution  of  that 
portion  which  he  may  ultimately  ea- 
tablish  as  his  own.    lb,  97 

The  claimants  have  no  right  to  liti- 
gate the  question,  whether  the  cap- 
tors were  duly '  commissioned ;  the 
claimants  have  no  pereona  eiandi  im 
judicio,  to  assert  the  righta  of  tb# 
United  States :  But  if  the  capture  be 
made  by  a  non-commissioned  oaptor, 
the  prire  will  be  condemned  to  th« 
United  SUtes.    ib.  99 

A  question  of  proprietary  interest, 
and  concealment  of  papers.  Farther 
proof  ordered,  open  to  both  partiei. 
The  Forluna^  161 

Where  an  enemy's  vessel  was  cap- 
tured by  a  privateer,  and  subse- 
quently dispossessed  by  the  ibrce  or 
terror  of  another,  the  prise  was  ad- 
judged to  the  first  captor  with  costs 
and  damages.  The  Mary^  123 
A  question  of  collusive  capture.  Con- 
demnation to  the  captors.  TheBoih' 
nea  and  the  Jahneioff',,  169 

If  the  court  below  deny  an  order  for 
dirther  proof  when  it  ought  to  ba 
granted,  or  allow  it  when  it  ought 
to  be  denied,  and  the  objection  is  tv 
ken  by  the  party,  and  appears  oa 
the  record,  tlie  appellate  court  caa 
administer  the  proper  relief.  The 
Pizarro.  227.  340 

But,  if  evidence  in  the  nature  of 
farther  proof  be  introduced,  and  no 
formal  order  or  objection  appear  oa 
the  record,  it  must  be  presumed  to 
have  been  done  by  consent,  and  the 
irregularity  is  waived.  Ib.  941 
Concealment  or  spoliation  of  papeia, 
is  not,  per  ee,  a  sufficient  ground  for 
condemnation  in  a  prize  court.  It 
is  calculated  to  excite  the  vigilance 
and  justify  the  suspicions  of  the 
court ;  but  is  open  to  explanation : 
and  if  the  party,  in  tbs  first  iMtaaocit 


INDEX. 

ftiirly,  franltly.  and  iBli«racloriIy  et- 
nluins  il,  lie  11  dcprivi'd  o(  no  ngbl  lo 
Wliioli  <ie  iaotUe'HisD  tnlillod.  If, 
DO  U«  coatrar}',  Ifae  ipuUalioo  ib  qo- 
ekjJamcd,  ur  ^le  eKptanaliiin  i>  uD- 
•au*^tor;;  if  tiiecauK  labuur un- 
der beavy  BUtpicions,  nr  gross  pre- 
TariDalioDU,  farlber  proof  is  denied. 
Mid  coDdeomatiaD  «iisue>  from  de- 
fecUin ihoeiidence which tlie parly  23' 
U  nol  permitted  In  supply.  lb.    S4i 

U.  t'rcDch  and  Spaniah  l>w  or  fpolia- 
tlon  of  papen.  Application  of  Ihe 
•■me.  OpiDiDni  of  M.  Porlali*. 
I'riaeiple  oi  rcciui*oci<y.    lb,  aote  t, 

■Hi  34. 

li.  A  question  of  cotbsire  capture. 
Coniicmi«3tioa  to  the  United  htatcs. 
r/w  Oeorg',  *78 

IS.    A  mil  by  iheowneci  ofoaplured  pro- 
perty, luil  tlimugh  Ihe  faiill  and  ne-   35. 
^li^iiceof  (tie  CBplon,  for  eompBD- 


n  daiDagea.    Tut  Atma  il/a- 

ria,  3*7 

17.    TliU  rigbt  or  TuifalioD  and  search  it 

an  niiqueitionablc  belUj^raut  riglit  i 

but  nii»l  be  eierciaed  with  b>  much 


Yougb  cxamiiiaiiua  of  her  characler 

and  voyage,     lb.  332 

18>    Detenlion,  after  aearch,  pronounced 

to  be  uDjualifiabIs  uoder  the  parti-   ^6, 
cv\v  circuroilancei   of   the 


/6. 


334 


19.  The  valuo  of  tbe  captured  t%S!c1 
Bod  tbe  prime  cost  of  the  cargo,  with 
all  charges,  and  tbe  prenniim  of  in- 
■anDGc,  where  paid,  allowed  in  a>< 
C«Ttainiiic  the  damage*,     tb.      3i5 

^a,  A  libel  agBiDit  the  commander  of  a 
•qnadron  calling  on  him  to  proceed 
lo  adjudication,  or  to  make  reatitu.. 
tioD  m  ralue,  of  a  veaiel  and  cargo, 
detained  far  learcb  by  the  captain 
of  a  frif^te  belonging,  to  the  iquad- 
nn,  and  lost  while  in  his  posacBairin. 
Libel  diamiucd.   Tlie  Eleanor,   345 

%%•  The  commander  of  a  squadron  il  liai  - 
ble  to  indiTidualB  for  the  trespaEsei 
of  those  under  bia  command,  in  case 
of  positive  or  permissive  orders,  or 
trf' actual  presence  and  cD-operatiun. 
But  qtuert,  bow  far  he  is  responsible 
in  other  caset.>     lb,  35S   27, 

^.  Where  a  capture  hat  acbtaily  taken 
flact,  witb.  the  avast,  expren  or 


implied,  of  the  commander  of  aaqv*' 
droo.  the  prize  master  may  be  con- 
sidered ai  a  bailee  to  the  use  of  tli« 
squadrao.  who  are  tn  share  in  itn 
prize  money,  and  ihu*  Ihe  command-  . 
er  may.bc  made  rcs^'aosiblG i  bgl 
Dot  so  as  to  mere  IresjiBEses.  HOal' 
tended  with  a  conversion  to  tbo  iwt 
of  the  squadron,     lb.  317 

Tbe  commander  of  a  single  sbipis  rt- 
Bpnnsible  for  ihe  aelt  of  Ihose  ooder 
his  command  ;  as  are.  likewise,  Itap 
ownen  of  privateers  for  tbe  coiKlecl 
of  the  commauilera  apjioiDled  by 
lliem.     lb.  ZST    J 

l>BtenIJon  for  search  is  a  rig^t  wbich   1 
a   belli^erant   may   exercise    orv    j 
every  vessel,  except  a  naiiona}  res-    j 
sel,   which   be  meets   with  on  tbe 
ocean,    lb.  Hi    I 

Tlie  princJpa]  right  necessarily  oar- 
ric's  with  it  all  tbe  means  essential 
to  its  exercise;  amon^  these  may, 
tometimcs,  be  iucludeti  the  BBtiiojr 
lion  of  the  dis^ise  of  a  friend  or  aa 
enemji  whieb  is  a  lawful  Htrata^en) 
of  war.  If  in  consequent  of  i(|  sue, 
tbe  crew  of  Ihe  vessel  detained  a- 
bimdun  their  duly  before  they  ar« 
actually  made  prihunen  of  war,  aiid 
the  vessel  is  lliensby  lost,  the  cap- 
tors are  not  responsible,  lb.  3i9 
Wlienerer  an  officer  teizet  a  watt 
at  prize,  ha  is  bound  to  commit  ber 
to  the  care  b(  a  competfent  pnie 
master  and  crew  ;  nat  because  the 
original  crew,  when  left  on  board, 
(in  Ihe  rare  i^a  ttimre  of  lit  reael 
ofn  cttixm  or  neutral,)  are  released 
from  tbeir  duly  without  the  asseet 
of  the  master,  bat  firun  the  want  of 
a  right  to  subject  the  captured  crew 
to  the  aatbonty  of  the  captor's  o& 
cer.  But  this  ruts  don  not  extenil 
to  the  case  of  a  mere  ieiatHomfir 
examiiuOwm,  whicb  the  couuaandw 
of  the  cmisiog  vessel  may  enforce 
by  orders  from  bis  own  qnarter  deck, 
and  maj,  therefore,  aend  an  officer 
on  board  the  vesael  detained,  in  ol- 
der more  conveniently  to  enforce  it, 
without  taking  the  vessel  out  of  the 
possession  of  ber  9)va  ofBcen  sad 


lb. 
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Tbe  modem  nsage*  of  srarantbeiiit 
tbe  bringing  one  of  the  principal  of- 
icen  of  tb*  TONel  de  taiood  Mt  bqu4 
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UI. 
Sm  domicil. 


I.ICENSC. 


Uie  belli^rant  vcisel  with  the  pa-  54.  Condemnatidii  to  the  Cftpton,  or  u 
pen  for  examination,    lb.  362  droit*.  lb,  71 

28.  Farther  illustration  of  these  prinoi-  &5.  Distribution  of  the  prize  .proceeds, 
pies.     Ajtpendix^  note  I.     13, 14»  15  lb»  75 

29.  It  is  tlie  practice  of  this  court,  in  56.  Responsibility  of  prize  agODti.  Ih.  78 
prize  causes,  to  bear  the  cause,  in  57.  President's  instmction*.  Appendix^ 
the  first  instance,  upon  the  eTidence  note  II.  80 
transmitted  from  the  circuit  court,  58.  Standing^  interrogatories.  Ib>  note 
and  to  decide  from  that  evidence  UI.  81 
whether  it  is  proper  to  allow  farther 
proof.     The  London  PackH,       371 

30.  Affidavits  to  be  used  as  farther  proof 

in  causes  of  admiralty  and  maritime 
jurisdiction  in  this  court,  must  be 
taken  by  commission.     I6<  373 

31.  Principles    and    practice    in    prize 
causes.    Apfitndix,  note  I.  1 

32.  Extent  of  the  prize  jurisdiction  of  the 
admiralty,     lb.  1,  '2,  3,  4, 5,  6 

33.  Seizures  by  non-commissioned  cap- 
tors,    lb.  7 

34.  Probable  cause  for  captures,    lb.    8 
35    RosiKinsibility  of  captors   having  a 

b  ma  fide  possession,     lb.  9 

35.  Proceedings  on  seuding  in  for  adjudi- 
cation,    lb.  10 

37.  Capture  without  probable  cause.  lb, 

11 

33.  Proceedings  to  compel  the  captors  to 

proceed  to  adjudication,  lb.    12.  16 

39.  Liability  of  commanders  of  squadrons 
and  owners  of  privateers  for  tlie  loss 
of  captured  property,  lb.  13 

40.  Custody  of  the  captured  property. 
lb.  17 

41.  Prize  libel  and  monition.  lb.         19 
4'i.  Claims,  and  persons  who  are  to  con- 
duct the  proceedings,  lb.  21 

43.  Rules  of  evidence,  lb.  23 

4*1.  National  character  of  persons  and 

ships,  how  determined,  lb.  Tf 

45.  Questions  of  proprietary  interest,  lb. 

31 

46.  Act  of  the  master,  bow  far  binding  on 
the  ship  owner.  Id.  37 

47.  Recaptures  and  salvage,  lb.         40 

48.  Unlivery,  appraisement,  sale,  and 
deliver}'  on  bail  of  the  cai^.  lb.  49 

49.  Questions  of  freight,  lb.  53 

50.  Allowance  of  costs  and  expenses,  lb. 

56 

51.  Restitution  of  the  master*!  adven- 
ture, lb.  58 

52.  Claims  of  joint  capture,  lb.  ib. 
^.  Decree  of  oondemnatioii  or  mtitu- 

tion.  Ib.  68 


2. 


SALE. 

1 .  Where  a  promissory  note  is  given  for 
the  purchase  of  real  property,  the 
failure  of  consideration  through  de- 
fect of  title  must  be  lofo/,  in  order  to 
constitute  a  defence  to  an  action  oa 
the  note.  Oreenieafv.  Cook^  13. '18 
Quart,  Whether,  after  receiving  a 
deed,  a  party  can  avail  himself  at 
law  even  of  a  total  failare  of  consi- 
deration ?    lb.  16 

3.  But  where  the  note  is  given  with  fall 
knowledge  of  the  extent  of  the  in- 
cumbrances, and  the  party  thus  con- 
sents to  receive  the  title,  its  defect 
is  no  legal  bar  to  an  action  on  the 
note.  lb.  17 

4.  Any  partial  defect  in  the  title  or  the 
deed  is  not  inquirable  into  by  acourt 
of  law  in  an  action  on  the  note  ;  bat 
the  party  must  seek  relief  in  chan- 
cery,   lb.  i5, 

5.  Rule  of  the  French  law  as  to  the  re- 
covery of  purchase  monoy  on  a  failure 
of  title,  lb.  note  e,  ib, 

6.  It  is  not  the  duty  of  the  vendee  to 
communicate  to  the  vendor  intelli- 
gence of  extrinsic  circumstances 
which  may  influence  the  price  of  the 
commodity,  where  the  particular  in- 
formation is  exclusively  within  the 
knowledge  of  the  vendee,  but  the 
means  of  intelligence  are  equally 
open  to  both  parties.  But,  at  the 
same  time,  each  party  must  take 
oare  not  to  say  or  do  any  thiag  tend- 


iog  to  iinpoie  upon  (be  i>ih«r.  I^aid- 
:av!  el  lU.  V.  Organ,  178.  I9S 

7.  Doctrine  of  Polbier  a«  to  the  respcc- 
tire  oblifdlioas  of  tlie  vendor  and 
vendee  in  this  respect.    lb.  note  c, 


BPECIFIC  PERFORMANCE. 

!,  9.  10,  n. 


army,  hj  the  lOth  *pction  of  ttie 
act  uF  liie  leKiilature  of  Nonb  Ca- 
rolina, puesed  tn  1782.  ai  a  mark  of 
tbe  aeose  eatertajQed  b}' that  iiata 
of  Lib  eminEoi  lervicea.  Ruihrr- 
ford  V,  Gretm'i  htirt. 

STATUTES  OP  KENTUCEY. 

Ste  LOCAL  LAW,  II. 

STATUTES  OF  MARYLAND. 


1.  Where  the  plainlilTs  in  ejeclmeDt 
clainied  under  it  grant  from  ihe  itale 
nf  North  Carolioa,  comprehending 
the  landi  for  which  Che  suit  was 
brought,  and  the  defendaDls  claim' 
ed  nnder  a  juoior  patent,  and 
BSBsioD  of  seven  ycara.  which,  by 
the  ttatutuB  of  that  alnte  and  Ten- 
nessee, coiHtitutes  a  har  to  the  ac- 
tion, if  the  posse»ion  be  undi 
lour  of  title  :  To  repel  this  defence, 
Ihe  plaiolids  proved  that  no  cornet 
or  course  of  the  grant,  under  which 
the;  claimed,  wag  marked,  except 
the  beginning  corner ;  thai  the  be- 
ginning, and  nearlj  the  whole  land, 
and  all  the  corner*,  except  cine, 
were  within  the  Cherokee  Indian 
boundarj,  not  baring  been  ceded  to 
the  United  States,  until  the  year 
1806,  within  aeven  year*  from  which 
time  the  suit  was  brought,  but  the 
land  in  the  defendant'*  posaession, 
and  for  which  Ihe  suit  was  brought, 
did  not  lie  within  the  Indiaa  boun- 
dary: Itwai  held  that,  notwithatand- 
iog  the  law*  of  the  United  State* 
prohibited  all  personi  from  lurrey- 
.  iDg  or  marking  any  lands  within  Ihe 
Indian  territory,  and  the  plaintiffs 
conld  not  therefore  turrey  the  land* 
granted  to  them,  the  defendants 
were  entitled  to  hold  the  part  pas- 
■eased  by  them  for  the  period  of  »e- 
ren  year*  under  colour  of  title. 
JH'Iver  tt  at.  V.  Rayaa  tt  at.       35 

S,  A  question  relative  to  the  title  of 
the  lata  Major  General  Nathaniel 
Greene,  to  26,000  acre*  of  land 
gima  to  him,  within  the  boandi  of 
Oe  land  reMrred  for  the  lua  of  tba 


TREATY. 

1.  Under  tlie  Spanish  treaty  of  1793. 
stipulating  thal/rn  sftipt  tJ'all  niakt 
free  good;  the  wnnt  of  such  a  sea- 
letter  or  pais  port,  or  sucb  certifi- 
cates aa  are  described  in  the  I7Ui 
article,  is  not  a  snb«lantiTc  ground 
of  condemnation.  It  only  autho- 
ritea  capture  and  sending  in  for  ad- 
judipBtioo,  and  the  proiirietary  in- 
(erest  in  Ihe  ship  iriay  be  proved  1^ 
other  eituivalent  leetimunv.  Bui  if 
upon  tiie  nriginal  evidence,  Ihe 
caube  appears  cttrenu'ly  doublfoJ 
and  suspicioui,  and  fartlier  proof 
■s  necessary,  the  grant  or  denial  of 
It  rests  on  the  same  general  rule* 
which  govern  the  discretion  of  pnza 
courts  in  other  cates.  Thr  Fuarro, 
S44,  24S 

S.  The  term  "  subjects,"  in  the  15th 
ftrtiole  of  the  treaty,  when  applied 
to  persons  owing  allegiance  to  Spam, 
must  be  cooilrued  in  the  same  sense 
as  the  term  ■'  citizens''  or  '■  inhabi- 
tants." when  applied  to  persons  ow- 
ing allegiance  to  the  United  Slate*. 
and  extends  to  all  persons  domiciled 
in  the  Spanish  dominions.      It).  245 

3.  The  Spanish  character  of  the  »lup 
being  aicertataed,  the  propnclaij 
inlerost  of  the  cargo  cannot  he  in- 
quired into,  unless  so  far  as  to  a*- 
certain  that  it  does  nol  belong  to 
citizens  of  Ihe  United  States.  wboM 
property  eugagad  in  trade  with  tbo 
enemy  i*  not  pcotected  by  the  trea- 
ty, ft.  *^  t4i 
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